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ARGUMENTS
Appellant Rc.)nésha' Taylor stands by the points she méde in he;r opening brief. She '
also offers the following qdditional poiﬁts in reply to the Statg:’s brief. - |
I. = Taylor’s Arguments Are Préserved ,
The State claims some of Taylor’s arguments are not pr_eserved; This claim.“ stems
from a theoryAthat. only ’argi;ments articulated on tﬁe record with outsﬁandiﬁg clarity éfq R
| preserve‘d for appeal. Qur 'appellate cquﬁs have consisténtly rej ected this exactir;g s’tandafcli-‘, '
instead recognizing the reality that in the fray of trial, arguments and obj éétions might not be
made perfectly and in éome instances are 1.1nneces>sary or even 1mproper See, e. g State v.
Brannon, 388 S.C. 498, 502, 697 S. E 2d 593, 595- 96 (2010) (“Error preselvatlon rules do -
not requlre a party to use the exact name of a legal doctnne in order to preserve an issue for:
%ppellate review. Instead, a litigant is-only‘requi.red to fairly raise fhé issue td the trial court,
thereby givihg itan opportunity to rule on the issué.”)' Stéte V. Hdmilton 344 SC 344, 361,
543 8. E.2d 586, 595 (Ct. App. 2001) (stating Rule 103(a)(1) SCRE requ1res the ground for‘ .
| objection to be stated spemﬁcally only ‘where the ground for Ob_] ection is not apparent from
the context of the discussion contained in the record.”), overruled on other grounds' by State :
V. Gem‘ry, 363 S.C. 93, 610 S.E.2d 494 (2005) State v. McDanzel 320 S.C. 33 37, 462 -
S.E.2d 882, 884 (Ct. App. 1995) (“So long as the judge had an opportumty to‘rule on an

issue, and did so, it was not incumbent upon defense counsel to harass the judge by parading

issue before him again.” (citation and quotation marks omitte‘d)).v



A. Taylor Adequately Challenged All' the Forensnc Interviewer ‘
' Testimony at Issue (Issue I) :

' The State claims the erroneous admission of McMillan’s and Weber’s impermissible
vouching testimony is not preserved because (l) Taylor’s trial eounsel’s objectiens during
.McMillan’s testimony 'aheut Child 1 and Child 2 i)veie not sufﬁcient to preserve any issuesi :
(2) trial counsel did not make explicit objections in McMillan’s testimony about Child 3 or in
Weber’s testimony about Child 4, Child 5, and Child 6; and (3) the ijections triali counsel
made did not apply to other testimony (Br Resp’t 7-9). k |
L Taylor s Trial Counsel’s Objections Were Appropriate
Trial counsel’s Obj ections during McMillan’s testimo‘ny‘ about Child 1 iare preserved
because the record makes the basis for those objections sufficiently apparent. S’ee e. g State
v. Weik, 356 S.C. 76 84 & n.5, 587 S.E. 2d 683 687 & n.5 (2003) (addressing argument onA
the merits because although the objection was made durmg a bench conference and the s
grounds for the objection were not reﬂected in the re_cord, the Supreme_ Couit could infer the
_ basis for the obj ection from the transcript)‘. |
The trial court qualified McMillan as an expert shortly befoie she‘began testifying.
about Child 1. (See R. pn. 291-306). Opposing McMillan’s qualiﬁcatien, Taylor’s trial
eounsel stated, “This is an objection that’s already been made and—-and been rej ected by the
State Supreme Court just so you know. Idon’t think forensic interyiewing assessment is a— |
is a valid specialty or an expert ﬁeld.” (R.» pp. 291:25-292:3). This statement indicates
counsel’s objection was based on cases involving the admissibility ef forensic interview
testimony. ‘Bythe time .of this trial, that issue had become ahot topic in our appellate courts. '

Some of the leading cases were State v. Douglas, 380 S.C. 499, 671 S.E.2d 606}(2(1)09), State



v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011), and State v. McKerley, 397 S.C. 461,725
S.E.2d 139 (Ct. App. 2012); In Douglas, the Sﬁpreme Court affirmed the fadmission of a
forensic interviewef’s opipion testimony that, based on Her intefview of the child, the child
needéd a follow-up appointment and a mgdicai exam. 380 S;C; at 501, 503 -04,671 .S.E.Zd at -
607, 609. In\;]ennings, howgver, the Subreme Court found eﬁor in the admission of a
| férensic interviewer’s report:s; AS'J ustice Pleico‘nes' wrote, the only way to interpret them
. was that they fﬁeant the interviewer believed the child, and, aé J uétice Kittré_dge put it, the
reports were “patently inadmissible eQidenée.” 394 S.C. at 480, 48.3, 716- S.E.-2‘d» at 94, 96.‘
. Lastly, iﬁ McKerley, this Court applied Jennings to find that a variety of statements é forensi_(; |
vinterviewer made in trial c;)ﬁstitﬁ;ced inadmissible Vouching t‘estirr;ony. A;S’eé 3 97A SC ét 463-
67,725 S.E.2d at 142-43.

* This jurisprudential backdrop, Whilch Taylor’s trial counsel appa;énﬂy had in mind
during McMillaﬁ’s testimdny, prbvideé context for counsel’s objec‘itionvs..j %en considered -
in conj uﬁction with thét b:a,ckdrop, thé queétions to which éounsci bbj éctea fnéke the jbasié
for the objections even _cleare'r.‘ Counsel first objected when the State askéci’McMillar; 1f I
anything about 'thil.d 1°s disclosure wéﬁld cailse McMillan tl()-belie\%¢ it was tﬁe fésult of ‘
third-party -inﬂuéncé. | .(R.‘ p. 321:20-22). After a bench Conferénce,- the Sta‘te. asked
McMillan what she looks for ina forensic inferview_ tb assess whether the child’s statements
.were the result of third-party inﬂuence,,sﬁch as suggestibility. or coaching. Trial counsel
again objécted on the same-groﬁnds he asserted 1n the bench‘confefendel A_ (R. p; 324;1-45.' :

Without allowing any argument on the objection,’ the trial court overruled it. The questions

! See Rule 18(b), SCRCrimP (“No argument shall be made on objections to admissibility of evidence . . . unléss
specifically requested by the court.”). S ) '



to which counsel objected wouid have alerted someone thinking about Douglas, Jennings, or
McKerley that they would elicit inédmissible vouching testimony. | |
- Soon after ﬁhat, the State ésked_ McMillén What recommend;xtion shé made after Child
- 1 disclosed abuse. Counsel objected. After a bench conference, the S;[até asked the question
- again,. McMillan answered, ;ounsel obj ectéd once more, and. the trial'gdurt said, ;‘Noted for
the record and ‘overruled.” R.p. 325:6-22)‘. Asbefor'e, the Sfaté’s ciues‘;ion and McMillén’s
answer would spur a person concerned about Vouching to obj‘ect. | . - |
~ Giveﬁ cbunsel’vs earlier reference to forensic iﬁterviewer cases, the simifarity of the
Stéte’s qﬁestions_ to the iééues discussed in Douglas, Jennings, af;d\MéKerley, and the fact |
that .thesév questions ;)vefe posed'to a fo?ensic intérvié'wer, it 1s reasonably -cl‘é:af Ath;t c‘ovun'sel'
obj ected on the basis that the testimony_ éonstituted‘inadmissible vouching. |
| As;‘ to McMillan’s testimony abQut C)hild' 2, when tria} counsgl.obj e&ed, he s.aid to the' :
trial coiirt, “You, know my bositié)n on th'isf”_ (R p. 418:22-23)\Trial ﬁcounse'l theré%fore made
it clear to the tri'al ;:ourf that his objcqtién \.Jvas‘ on t‘h.e". same basis that'ﬁé had raised-'When
MeMillar testified regarding Child 1. See State v. Kromah, 401 $.C. 340,353, 737 SE2d.
490, 497 ('20.1'3).\(;"A1though the full grounds for the'exceptioﬁ were no‘t- artiéulated on the "
record at the tjfne of the objection, . . . it nevertheless appears from the transcript and the o
context of the pfoceedings that Kromah’s reference to ,thé par;[ies’ ‘éarlier ‘discussidn
sufficiently apprised vthe trial court of the nature of the objéctionf”).
" The basis for trial couﬁsél’s obj ections is clear now and »was- clear to the trial c‘ourt

then. Tayldr’s arguments are preserved. .



2. Continuing to Object Would Hove Been Futile
The State next argues that because trial counsel drd not continue object during the

forensrc interviewers’ testimony about the last four ch11dren Taylor s arguments on that
testimony are not preserved However, by the time Mchllan ﬁnlshed testlfyrng about Ch11d
2, counsel had made the same objectron to several pieces of testimony and had lost each
time. (R. pp. 323:20-324:.5; 325:6-22; 418:20-419:3). ‘Counsel dio not ‘need to pester the |
trial eourt with additional, futile objections ‘to similar testimony in order to preserve
arguments about its adm1ss1b1hty See Staze V. Ross 272 S.C. 56, 60-61; 249 S.E.2d 159, .
162 (1978) (“Once the court rules on an objection to a hne of questlonrng, it is not necessary
that counsel repeat his Obj ection after each question.”); State v. Nelson,331S.C. 1, 6 11.6, 501 |
S;.E.2‘d 716, 718 n.6 (1998)\(citingthe quoted proposition f_rom_vRoss and holding that,
altho‘ugh the defendant objected only to a portion of the-exhibits ‘whose adnri_s_sion he
challenged on appeal, his arguments as to all the exhibits Were preseryed)ﬁ |

3. ‘ There Is No Bootstrappmg Afoot

Finally, the futility of contrnulng to object to the i 1mproper vouching testimony

answers the State’s bootstrappmg argument (Br. Resp’t 8).

B. = Taylor Has Properly Brought Before This Court the Improper o

Qualifications of McMillan and Weber (Issue II)

The State claims the erroneous qualification of McMillan and Weber as expert .
witnesses is not preserved because trial counsel neuer told the trial court that (1) letting
McMillan and Weber testify as experts would compound the harm of theirvirnperrnissible

vouching, (2) the subject matter of McMillan’s or Weber’s testimony was not reliable, or (3)



‘the court had failed to make the necessary factual findings in admitting expert testimony
under Rule 702, SCRE.

1. Trial Counsel Did Not Need to Argue the Harm the Trial -
Court’s Qualifications Would Cause '

| As to the first part of the State’s argu'ment,-when Taylor wrote in hef first brief that
qualifying McMillan and Weber as ‘experts compounded. thé hann‘ of fheir Vouching '
testimony, Taylor was merely paraphrasing language frofh Kromah that.éxplai_ns why tﬁé
Supreme Court could “énvision nd circumstance where [tﬁe] quaIiﬁéatioﬁ [of a‘forensiq
interviewer] as an expert at trial would be appropriate,” 401 SC at 357 n.5, 737 .S.El.2d at
499 n.5: because “it is an inescapable fact ;[hat jufors can have a tendency to attach more
significance to the testimony of eXpeﬁs,;" 401 S.C.'lat 357, 737 SE2d at 499,.ailowing a
witness to present the impfoper vouching testimony wiih the court’s designaﬁon of “e?qﬁeﬂ”
‘v‘compound[s]” the impermissible harrh of admi&ing that testimony, 4)01 S.C. at 358, 737
| S.E.2d at 499.- This statement just rec'(‘)g;nizesvthe reality when an exp;:rt jwitness—be she '
" qualified properly or not——Says 'sorhethiﬁg to ajury, tﬁe jury is)llikely' to givé her words more }
weight than'if shev had said the same thing as‘a.la-y wi‘;ness. Surely Téylor’s trila‘lncounsel did
not need to point out this inescapable fact to the friél court in érder for hér appellate counsel
to describe the effect of the trial court .alldwing McMiliari and_Weber to testify as expeﬁs.

2. Trial Counsel’s Objections | Ihcluded ‘Reliability '
Challenges '

As to the State’s second prese’fvation argument, it is reasonébly clear from the
transcript that Taylor s trial counsel was arguing that ne1ther McMillan’ s testlmony nor .
Weber’s met all the requirements of Watson v. Ford Motor Co., 389 S.C. 434, 699 S. E 2d

169 (201 0), including the reliability requlrement.



In the voir dire of McMillan, trial counsel asked questions bearing on the reliability of
her testimony. He asked whether there are collegiate degrees in forensic etssessment or
whether South Carolina has a licensing requirement for forehsic assessment.‘ (McMrllah
answered “no” to both.) (R. p. 288:9-15). Then, when McMillan told him that forensic - - |
assessors receive the.ir training over the course of'a week, trial courlsel asked Whether “youwd .
have to take a test of some hind or do they just hand you your certiﬁcate and you’re — you’re .

ready to g0o?” (McMillan answered that itdepends.) (R pp 288:24- 289: 17) Although these

-questlons touch somewhat on Mchllan S educat1on they also bear on the question of

reliability—how reliable is testimony on a ﬁeld of practice for which there is no collegiate
degree, which is taught over a week, for w:hich oompeterrcy certiﬁeétes are sometimes .‘
‘awarded without testing, and which is rrot subject to indepehdehtevaluation or regulation
through r)rofessional licensing? |

‘After asking these questiorls- and others, trial counsel said he had no ‘ohjection to
McMillan’s educational background', and "yet he still obj.'ected to McMillan testifyirrg as an
expert: o | | | N

MR. HENRY: This is an objection that’s aheady been marle end—end been

rejected by the State Supreme Court just so you know. Idon’t think forensic

interviewing assessment is a—is a valid specialty or an expert ﬁeld

MS. MILES: It’s child abuse assessment; it’s not a forensic assessment.

MR. HENRY: Okay. Well—

MS. MILES: She’s being offered as an expert in child abuse assessment
which is how—-she does clinic eyaluations to conduct child assessments.

MR. HENRY: Same ohjection. [ don’t think that—I don't think it’s a -
specialty to make it an—an expertise. I mean, she’s obviously an expert in
social work. But beyond that I would object.



THE COURT: All right.
MR. HENRY: No problem with the education.

(R. p. 291:25-292:14 (emphasis added)). Notably, trial counsel’s statement that forensic

interviewing and child abuse assessment are not valid expert fields foreshadowed the

Supreme Court later stating in Kromah that forensic interviewers should never be qualiﬁed .
as expert witnesses. As Taylor 'eXplainecl 1n her op‘ehing brief, this staternent was based on
. the Supr_eme Court’ s concerns oyer the reliability problemsinherent in fo‘rensicinterViewer_
. testimony.. But the real takeaway from this exchange.is that becauee trial‘ counsel asked
questions.that went tc both eclucation and reliability, and trial counsel said he had no problem ;
‘ With educ‘ation, his obJection Very likely,was based‘at least in bart on lack of reliability, |
Thus, although trial counsel did not use the \yord. “reliable” in his objection,in
ccntext- itis apparent (or, at wcrst questionable) that his objection included a ch'allenge -
o under the rel1ab1hty prong of Watson See Brannon 388 S C. at 502 697 S E.2d at 595 96 o
see also Atl Coast Buzla’ers & Contractors LLC v. Lewis, 398 S C. 323 330 730 S E 2d ,‘
282,285 (2012) (suggestlng an appellate court should reach the merits- of an issue even when N
preservation is doubtful); State v. Hawes 3998.C.211, 215, 730 S. E 2d 904 906 (Ct. App ‘
2012) (addressmg issue on merits, even though' preservation was quest10nable because the
issue was not clearly unpreserved), cert. granted (Jan. 23, 2014).
| Similarly, Taylor’s trial ccunseldi(_l nct use the word “reliable"’ when he objected tc ’
Weber’s qualiﬁcation. In that instance, however, it vyas even clearer that his objection
included the argument that Weber’ S teetimcny did not satisfy the reliability prong‘of Watson:
’ | In the voir dire of Weber, counsel asked only whether there are-"deg.rees or liCenSing_

requirements for forensic assessment. (R. pp. "684:21-685:12). His last question was, “So



the State doesn’t redognize [forensic assessment]?” (Weber answered, “Right.”) ’(R. p-
685:11-12). Immediately after that, eounsel stated, “I would still object under Rule 702.”
(R.p. 685:13-14). The Watson requirements, of course, are what our Supreme Court has said A
must be satisfied for evidence to be admissible under Rule 702. See Wdrsdn, 389 S.C.at 446,
. 699 S.E.2d at 175. In.lig}it of that fact, and given that-trial counsel. ‘ask'ed only questions: '
: »‘ goirig to the reliability preng‘ of Watson, it is reasonably ciear that counSel’é: objection
implicitlyincluded an argument on the reliability prong of Watson % |

-3, The Trial Court’s Failures to Perform Its Gatekeepmgp '
Function Are Preserved for Review . '

Finally, ‘as to the trial ‘court’s failure to make the factual findings, State v. Tapp -
demonstrates that this argument is preserved. In _tliat case; the defendant made several
arguments against admitting testimony from the State’s prepesed expert but did not
specifically obj ect to the trial court’s failure to make the .ﬁndings reqiﬂred by Wcitson When itr
admltted the expert stestirnony 3985.C. 376, 385 728 S.E. 2d 468 473 (2012) When the :5{ |
defendant made that argument on appeal ‘the State claimed the argument was not preserved '
because the defendant did not make it below." Id. .The Suprerne Ceurt disagreed, stating? -
“While our preservation rules req'uire t}iat “ijectiona'te the admiaeibility of _eVidenee be :
specific, they most certainly do not require elairvoyance.” 398 S-.C. at'38l5-86, 728 S.E‘.2d‘at
473. | | | |

¢ Tapp is directly on point, and its logic applies here. Taylor’s counsel had noréason
to argue that the trial court failed to make the required ﬁndings until after the court made its -

rulings. And once the court made its rulings, the issues were closed for discussion. See Rule



18(a), SCRCrimP (“Counsel shall not attempt to further argue any matter after he has been
heard and the ruling of the court has been pronounced.”){ '
In support of its position that this argument is not preserved, the State cites this )

Court’s holding in State v. Portillo, 408 S.C. 66, 757 S.E.2d 721 (Ct. App. 2014). However, - |

Portillo does not control this case. First, in-Portillo, trial c‘ounsel for the appellant 'obj ected

to the expert S quallﬁcauon without ever referencmg Rule 702 See App s Pet. for Reh’ g in .

State v. Portillo, Case No. 2012- 196447 at 10- (filed Apr 24, 2014) In this case, Taylor s

trial counsel exp11c1_tly mentioned Rule 702 in objectlng to vWeber ] quahﬁcatron, and‘ as

, , . , o )
mentioned above, Watson requires that a trial court make certain findings for testimony to be

admitted under Rule 702. As also discussed above, trial counsel’s objection to McMillan’s

qualification implicitly raised the requirements of :Wa‘tson, which includes the fact-finding

o requirement.

-

. Buteven if this case is not distlnguishable from Portillo Portillo does not c‘ontr'ol for -

an additional reason. Respectfully, the preservatton holdlng in Porz‘zllo conﬂlcts dlrectly w1th .

\

of the Supreme Court shall bind the Court of Appeals as precedents.”). Iaylor recognizes 1
- that one panel of this Court cannot overrule another. Staté v HOyle 397 S.C. 622,629,725 V‘
S.E.2d 720, 724 (Ct. App. 2012) However, she is not askrng the panel con51der1ng her

appeal to overrule POI"flllO.' Rather she just asks the panel to follow Tapp. See zd _

? The State suggests Taylor is trying to use her trial counsel’s reference to Rule 702 in reference to Weber inan

~ .attempt to retroactlvely expand the scope ‘of the objection he raised as to McMillan. But Taylor is using that

reference to explain her earlier objection, not to improve it. Trial counsel’s statement—*I would sti// object
under Rule 702”-—clarifies that he was making the same argument he made in the last expert witness
quallﬁcat1on Thus as with McMillan, his objection to Weber still included an argument that Rule 702’s

requirements could not be satisfied. ' '

10

T app, and therefore Tapp controls over Portzllo See S C. Const. art V, § 9 (“The decisions .



: (eicknowledging that although the Court was making a decision in tension with one of its .

prior opinions, its decision followed controlling Supreme Court precedent).

- C. The Trial Court’s Mlsappllcatlon of Section 17-23- 175 is

Preserved (Issue III)
In.a footnote, the State suggests that becauseTaylor never argued ait trial that the trial | o |
court misapplied the intérnal colierenc'e factor, tlie argument is not preeerved. (Br of Resp’t j
34 n.1 7).‘ This claim snffers lrorn the same Weal(ness as ”Stale’s preyioue | argument. Tt | -
"ass.umesi that a lavsiyer ei’;her has tlie ability to predict that rhe judge Will misread the law or is :
allowed to argue with the judge ebout the misinterpretation after the fact. | Tapp and Rule of
* Criminal Procedure l8l(a)i disprove those'assnrnptionsz Teylor should not be penalized for o
’ -her trial counsel’s inability to rknow ahead of time that the trial court would misapply the .
‘ internall coherence factor or for counsel obeying the rule barring liirn from rziieing the point
aifterweirds. | |
D. | . The Trial Court’s Failure to Make the Case-Spe‘ciﬁc Findings -
Required for Closed- Clrcult Television Testimony Is Preserved
(Issue IV)

Finally, in anorher footnote, :the State suggests that beeaus'e Taylor’s trieil oounseldid g
not nrgiie that the trial court failed to mal(e tlie case—speoiﬁc lindings of faci, her argiiment on
that point is notpreserved. (Br. of Resp’t 44 n.21). Tapp and Rule 18(a) ‘again demoristrate |

| this claim has no ‘merit.. Taylor’s eirguinent is properly before this Court.
E. Conclusion as to Preservation
To make a long argument ehorf; preservation does not reqnire perfectioniv The issues

on appeal are preserved.
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II. . The State’s Arguments Notwrthstandmg, the Trlal Court Commltted
Several Errors '

In many respects, Taylor’s and the State’s merits arguments meet head-on. Taylor .

offers a few points, however ainreply to some of the State’s arguments
AI'A. The Vouching Testimony Was Improper (Issue I)

Several ﬂaws in the State’s defense of the adm1s51on)McMrllan S and Weber s
' improper Vouching testimony Vyarrant a reply. First, isno merit to State’s 'contention that the -
absence of the phrase “.compelling frnding” from the trial transcript in this case Warrants a - -
different conclusion on‘the merits than the appellatecourts reachedin'Jehnl"ngs, ‘Kromah, or
; MéKerley. 'Indeed," the merits portion.o'f Portillo disproves this contiention. Intthat;case, th_e
forensicinteryiewer testiﬁed that the child was not being coached and that she_had described
"symptoms consistent with PTSD.‘ 408 S.C. at* 757 ‘S.lE.2d at_v726. Aﬂer stating this
testimony yvas not as egregious as the “compelling’f fstatements in Jennings and Kromah, thi's |
‘Court found the testimony was impermissible under' Kromah and thus the trial court erred in -
) admitting 1t Id . |

The‘ State also contends neither McMillan ‘nor W eber ‘ever made any statemen‘tv
indicating to the jury that they believed the. chlldren s accusations. (Br Resp t 11) The
: bullet—pornt llStS in Taylor’s first brief show the transcript is riddled with such statements .
--Eiven if one ignores most of the testimony and focuses exclusively on McMillan’s and
Weber’s recommendations, as the State does, those statements do “indicate ... that the
interviewer[s] believe[] the child[ren]’s allegations.” Kromah, 401 SC at 360, 737 S.E2d _-
atlSOO. And if, as the State suggests,chMillan or Weber might have'thought the children

‘were making up the allegations, the State would not have called them to testify repeatedly for .

12



its caée.

Finally, the jState notes that the Supreme Court decided Kromah éftef Taylor’s trial.
(Br. of Resp’t 10 n.6). If the State is implying that this tifning means vthe trial court’s
decisions were not erroneéus when made, Portillo disproves that.“ The trial in thaf case tobk _-
- place years before the Supreme Céurt deci_déd Kromah. - |

B. Qualifying McMillan. and Weber as Experts Was Error (Issue II) 4 .A

| The State spendé ten pages trying to defend ‘Fhe trial court’s qualifying McMillan and i
Webef as experts,’ but just a single word, which is noticeably absent .fromA the State’s’
argument, confirms that the trial court clearly erred: Port.z'llo.. 'This'Court’s décision in that
case removes any doubt tha.t the trial ;;)un in this case abused its discreﬁion, that Kromah's
broad condemnation of qualifying forensic interviewers as experts may“be ignored, or that .

Kromah applies retroactively. (See Br. Resp’t 23 n.12). Portillb (and through it, Kromah)

settles this issue. Nonetheléss,‘Taylor offers the following direct replies to ‘the S.tate.’s.

N

- arguments on this issue.
) : -

First, the State cc;ntends that' beclause_ Taylor snouglht to uﬁdermine the'»childreh”s e
credibility by pointing out their delays in Claiming> abuse and the lack 'of deféil in tﬁeir
accusétions, the State needed expert testimony én delayed and partial diséio’sure to explain
| that suc!h behavior is not indicative of a credibiiity problem:. ‘(Br. Resp’t23). In éaying this, ..
the State seems to adrﬂit its purpose in having McMillan and Weber testif)‘/ was to show,thét
the characteristics of the children"s accﬁsati;ins indicated they were credible. See Kromah,
401 S.C. at 360, 737 S.E.2d at 500. |

- The State also contends that because McMillan and Weber testified as exbérts in .

* And yet, the State never directly addresses the trial court’s failure to make the required factual findings.
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“child abuse assessment,” rather than in forensic interviewing, Kromah and Dougla_s do net
apply.* (Br. Resp’t 32). However, their testimony demonstrates that, whetever the iabel, the
substance of what they told the jury they de is forensic intervieWing. Indeed, in every other. . -
section-of its brief, the §tate refers to,McMillan and Weber as forensic interviewers and to
what they did with the children as forensic interviews. (See Br. of Resp’t 1 3 5,6,7,8,9,
11, 12, 13, 15 16 20, 36, 37, 38, 47).. But even if there were a meanlngful difference )
between those labels, “child abuse assessment’f would be the rnore ,problematic ef the two. It
more directly—and accurately%indicates that the witness’s expertiée isin-analyzing a ehild’e
statements to decide whether he or she was abnsed. N |

C. . The State Has Not Shqwn the Trial Court Prqperly \Admitted the '
Forensic Interview Videos (Issue III)

' The State contends that McMillan’s and Weber’s questions in the forensic int,erviews' )
were not leading but instead merely foeuseci the children on the task at hand.. (Br; ReSp’t 36). :
Taylor submits the character of.the questions speak for themselves. And while Taylor and
the State disagree as to whether the questione were leading,' the important point is that the ) S
trial court reeogniied that the statements i)\iere elieited by ieading questions end then made ‘
ﬁndings of fact that contradicted its own observations.

The State also finds it imp‘ortant that one of the factors in the trustworthiness analysis
is whether the statement was elicited by leadlng questlons not. srmply whether leadlng '
questions were asked. (Br. Resp’t 36). See S.C. CodeAnn § 17- 23 -175(B)(1) (Supp. 2013)

Taylor does not share'the State’s view of the importance of this distinction. -After all, the

* The State attempted to make a similar distinction in Portillo, and this Court rejected it. See Br. of Resp’t in
State v. Portillo, Case No. 2012-196447, at 18 (filed July 11, 2013).
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State has not even claimed that any leading questions McMillgn and Weber asked in the
interviews did not elicit inculpatory statements.

Last, as to iritemai' coherence, the State’s arguments on this factor avoid Taylor"s
argument by focusing on ‘“coherence” rather than “internal.” In facf, the State avoidé the
merits of Taylor’s argument altogether. ’ ‘

D. The Trial Court Improperly Infringed - Upon Taylor’s -
Constitutional Right to Confront Her Accuser (Issue IV)

As part of its argurAnent»on whether the trial court made the requi;@d casé-spgciﬁc .
findings, the State claims the;, faét that the trial court found testifying':in frént:of the jury wés -
also traumatizing Childv3 supports the couft’s ordering Child 3 to t;cstify by CCT_V. (Br.
Resp’t 49 n.22). Tayldr explained in her opening brief why the opposite is true and she Will
not belabor the point with repetition. However, she does want td point out that »the State’s .
reliance on Inre Cisco K., 3732 S.C. 649, 506 S.E.Qd-536 (Ct. App.'1998), is misplaced. Thé A |
only CCTV iséue in that case was whether the‘éhild’s.therapist’sz testimony, without more,
supported the use of the CCTV procedure. .See' '3 32 S.C.,at:653-54, '5_0.6 S;E.Zd at 5.38. "'Thve
-~'opinion‘does not ad‘dres.s; whether the court méde the requifed ﬁridings’arid does ﬁét involve a

ﬁnding by thé court thét something in addition to ‘the ‘de..fendant would ~traur'natize the ‘
witness.

The State also contends case law on the CCTV procedure does not refluife a finding
that the trauma “would be significant or moment;)us”—only that it would be more thah de
minimis. (Br. Resp’t 46). This argument posits some sort of gradation in which' an
insignificant amount of trauma would, although nqt significant, wouldl ndne;[héless :be_

~

sufficient to warrant testimony by CCTV. Taylor is not so sure the cases contemplate such a
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nuance. She is even less confident that our courts have sénctioned the infringement of a
constitutional right in order to protect witnesses from the insignificant.  See State v. Lewis,
1324 S.C. 539, 544-45,478 S.E.2d 861, 864 (Ct. App. 1996) (stating the right to confrontation

939

“can be dispense;d with only.if ‘necessary to further ah impoftant public policy,”” (quoting |
- Marylandv. Craig, 497 U.S. 836, 850, 110 S. Ct. 3157, 3166-(1990))).-
IiI. - The Errors in This Trial Were Not Har;mless' |

| T.heAState.built its case against Taylor upon thé chilidren’ s accusations and ﬁpon other
testimony directly derivati;ie ofthose'aéc'usatidns. The keystone, therefbr:e, was that fhe Jury "
believe;i the children’s accusa'tions.' The'errors Taylor challengeé on’ a.ppeailnall led to the
admission of eVide‘nce that bére ‘upon' the childfen’é credibility: ac{rr‘littving improper
bolstering testimony, letting witnesses present such testimony under the imprimatur of |

“expert” status, admitting footage of suggestive interviews conducted by those same expert

witnesses, and shielding a nervous complaining witness from the accused and the jury. Cf.

Jennings, 394 S.C. at 480, 716 S.E.2d at 94 (ﬁnding erroneous admission of bolstefing _ “

testimony was not harmless where “the ch’ﬂ.dreh’s credibility.'k was the most critical o
detérfnination” in the case). And yet, the St'ate.COnténds‘that,. béyond a reasqriéble doubt,
none of these errors qontributed to the verdict. There is. nd merit to this éontenﬁon._

A The Other Evidence of Guilt Is Not.Overwhkelmin'g'

The State’s primary argument, which it asserts for éach iséue on appeal, is tha'; eaéh
error Taylor identifies is harmless becausg thére was other, overwhelming evidence of
Taylor’s guilt. There are several pieces to this argufnent.

Firsf, the State argués that the children’s forensic interview videos, and the children’s".

s : .

parents’ testimony, corroborated the children’s testimony. (Br. Resp’t15). But if this Court
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agrees §vith Taylor that any‘ of the videos were erroneousiy adm‘itted,‘then that é§i§en¢e
should play no role in a harmless-error analysis. See Jennings,394 S.C. at476, 71v6'SA.E.2(‘1 at
93 (“[Where ‘credib_ility is the ultimate issue ina casé, improper corroboration‘evidén_cé thét -
18 ﬁerely cumﬁlaﬁve to tﬁe victim’s 'testilrilohy is not harmless.;’).» .lﬂ?-}lrthef, biecause the .
" videos show the children’s accusations, aﬁd the parents testi'ﬁé'd ’Fo what their children told
.them,rthis ¢videnc‘e has corroborative value only to the extent to the jury believed its ﬁltimaté § ’
sourcé.- The erronepﬁsly admitted Qouchihg testimony theréfore_ laffe.cted the V"dlue of'-";his
evidence, making it impossible to concludé beyond a reasonab'lie doubt that the érforé in Issue
Ior Iésué II were harmless. See Jennings, 394 S.C. at 486, 716 S.E.2d at 94-95 (refﬁsing to . |
.holci eﬁor harfnléss where the Sfate’s case consisted of the children’s accounts of what ‘
occﬁrred and other ’hearsay evidence of the childreﬁ’s accoun;ts). '
. The lState next contends there was “physical evicienéc’; of Taylor commi‘tting',aylewd |
vact on Chilé 6%a draWing he made of é birthmark on Tayloir}’vs ;hest; ' Itis ﬁot at all cie_af thatf o
" a cérﬁplaining Witnéss’s drawi.ng of his‘aCCUSatiqns is fch%: sért Qf“bhysiéal evidence” fhé;t L

, makes an error haffnleSs. Cohqpare Jennihgs, 394'S.C.

N

at 480, 716 S.E.2d at 94-95 (error

reversible where only other evidence was the ch‘ildrén"s accounts and other hearsay eviderice .

of the chiidfen’s sfate“ments), wzth Krom‘ah,‘ 401 S.C.vat 351-52, 737 S.E.2d at 501 (er_r01;
harmless where, among other things, there was evidence of nuinefous injuries to the child), |
and Portillo, 408 S.C. at L I57 S.E.2d at 726 (error harmléss where, among other things,
there was evidence of rednéss aﬂd irritation in the area the child ciaimed the defendaht; o
fduched). In any event, the drawing does not proi(e’Téylor “wiilfully and lewdly cémmit[téd]
01; attempt[ed] a lewd or lascivious act uf;on 0rwifhv the body, of‘ité parts,>of’ Child‘6, SC _ -

Code Ann. § 16-15-140 (2003) (repealed 2012); at best, it supports an accuéation_of indecent |
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exposure. See S.C. Code Ann. § 16-15-130(a)(1) (Supp; 2013). And even if the drawing ‘,
could make ali of the trial court’s many errors harmless as to Taylor’s conviction fcr lewd act ‘
on Child 6, the drawing cannot extend that conclusion to the other' crionvictions.i

The State also attempts to excuse the absence cf physical evidence, ‘clainiing “it: o

would be a rare occurrence for thereto_be physical evidence ofalewd act.” (Br. Resp’t'l‘S). :

Perhaps for that very reason, Justice Kittredge said in Jennings, a lewd act case, that “it may -

be a rare occurrence for the State to prove harrnless error beyon(i areasonable doubt in these :
cucumstances.” 394 S. C at 482 716 S.E.2d at 96 (concurrmg opimon) see also Douglas
380 S.C. at 506 671 S.E.2d at 610 (Pleicones J., dissenting) (“As in many CSC cases thrs '

| case turned prirnarily on the veracity of the v1ct1m.’_’). The fact that this type of crime tends to ‘
lack physical evi‘dence of its cornrnission does not excuse: the ei*ronecus admission ,Of
improper' testimcny. It makes the error worse.

The State cohtends the jury,’s acq_uitting Taylcr on thevt,wov charges ofcrirninal sexual
- conduct with a niinor“denionstrates they were not‘s‘wayed by. any Vcliching testimony, for if -
that testimony had led the jury to beheve the Victlms it would have found Taylor guilty’of allin
charges However the State’s admlss10n that Ch1ld 3’sand Child 4’s “testim'ony:regardmg a
sexual battery was Ver}.’ vague,” (Br. Resp’t 17‘4n. 9), d1sproyes its argurnent. McMillan and " |
Weber may weli have ccnvinced the jury to belieVe what the children saici, but the Jury -
‘ ne\iertheless could not convict on the CSC charges because the _testimony regarding senual |
battery was too vague to prove that element beyOnd a reasonahle doubt.

‘B. | The Vouching Testimony Was thCuniulative (Issue 1)’
The State claims‘ McMillan’s and Weber’s re'cOmmendaticn testirnony -was |

cumulative to testimony from other witnesses who testified to the therapil referrals. (Br. "
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Resp’t 13). This argument misses the significance of McMillan’s and Weber’s testirrlony.5
The cold fact that the children were referred to therapy is not what matters. What matters is
that after McMillan and Weber were qualified as experts and then testified at length about '

their goal of seeking the truth in interviews, the methods they used with the children'to 1

ensure reliable disclosures, and the children’s ability to understand the truth, McMillan and

Weber testified they made the recommendations, based .bn what the children had told them.

All this gave McMillan’s and Weber’s testimony a character—the quality of vouching—not -

possessed by the other testimony the State cites in support of its cumulatiVe-eVidence

argument As such the former was not cumulatrve to the latter See Stare V. Pan‘erson 290 A

S.C. 523, 531-32, 351 SE2d 853, 858 (1986) (holdmg erroneously excluded expert

testrmony was not cumulative to admitted testrmony of other Wltnesses because the excluded

testimony possessed characteristics making it “qualitatively different from the lay witnesses’

testimony of factual observatrons”)

C. | Portillo Does Not Make the Erroneous Quallﬁcatwn of Mchllan ” -

- or Weber Harmless (Issue II)

Taylor acknc,wledges that in Portillo, ,this Court’s harmless-error'ﬁnding‘ was baserl

in part on the fact that the trial court instructed the jury it was required to gi\}e “no greater |

weight” to an expert witness’s testimony “simply because the witness is an expert.” 408 S.C.

at _, 757 S.E.2d.at 726. However, the jury instruction was one of many factors in the:

Court’s decision, and several of the other factors in that case are not present here.

Taylor also wishes to clarify that, contrary to the suggestion in the State’s citation to

Portillo on page 33 of its brief, this Court in Portillo did not mention the absence of expert |

° Further, Taylor disagrees with the State’s assertion that the testimony it cites shows the children’s parerlts
testifying specifically that the children were referred to-therapy as a result of abuse by Taylor.
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testimony about a “eompelling finding” as one of the factors in its harmlees error analysis. -

Finally, Portillo raises a question that the appellantin Portillo appears not to have
asked: what effect the Supreme Ceurt’s statement in Kromah—that f‘although 'an expert's
testimony theoretically is to be gitfen no more weight by a jury than any other Witnese, itisan
inescapable fact that jﬁrors can have a tendency to att‘ach more signiﬁcance to the testimony | _ ‘
of experts’;, 401 S.C. at 357, 737 S.E.2d at 499—hae oni the eighiﬁeance vof af"no gteater' |
Vl’@lgl’lt” jury lnstructioh in"the analysis of 7whether‘ a fotensie '-int_erviewer’s ertoheohs _
qualiﬁcation as an expert witness is hartnleaé. Taylor submitsv K‘romahﬂ sﬁggests such an . '
_ instmctioh-'the giving of which is the premise for the theory that'a jtlry. will weigh the ]
téstitnony properly%sheuld'not be part of the "harmless-error analysis in Sueh a case.’

l). ~ Admitting The Vldeos Was Not 7AHarmles‘s Error~(lssue 1IT)

The State arguee that because the jury asked te review the ch_ildfeh’s trialtestim_orly,

hut not their l‘orensic .lntefvie'ws, the forerisic lntefviews ~'Were not the':.m-o\st inaportant ,

_evidence in the case and therefore the1r admission was harmless (Br of Resp 't 38)

B

Harmless -error analys1s isnot a funct1on of the appellate comt guessmg whether the ] jury o

- thought one piece of evidenee was more important than another. While the importance of the .

3

- erroneously admitted evidence is relevant, since evidence with very little significance would

“SIndeed, it seems unlikely that when the Court made this statement in Kroma, it had not considered that earlier,
in- Douglas, there was a debate among the justices as to whether qualifying the forensic-interviewer was
harmless error. Justice Pleicones, in dlssent believed it was not harmless, but the majority disagreed because, -
in its view, : ‘ A

[t]he same tests which are commonly applied in the evaluation of ordinary evidence are to be
used in judging the weight and sufficiency of expert testimony. 'As with any witness, the jury
is free to accept or reject the testimony of an expert witness. The fact that [the forensic
interviewer] was qualified as an expert did not require the jury to accord her test1mony any
greater weight than that given to any.other w1tness

380 S.C. at 503, 671 S.E.2d at 609.

20



support a finding of harmless error, it is only one factor among many that the ancellate fcour"t
‘considers in answering the ultimate question of whether it can say, beyond a r_eas'onable
doubt, that “the error had e, if any, likelihood of having changed the result of the trial.”
State v. Wcttts, 321 S.C. 158, 165, 467 S.E.2d 272, 277 (Ct. App. 1996); ,Seé also State v.
‘Fosst'ck, 333 S.C. 66, 7of, 508 S.E.2d32, 34 (1998) (?‘in detennintng harmless error fegarding

RN

any issue of witness credibility, We will consider the inaportancé of the Witness’s testirnony to
thetp‘ro_secution’s case, Whether the witnes‘sv’s testimony Was cumulatiue, Wheth'er other A» :
.eVidenc‘e corroborates or COntradicts the _\tvitness’.s testimony, the extent of cross—examinaticn -
' otherwise permitted, and the overall strength of the State:’s case.‘.”).- o

o : Taylof rnafntains the adrnission of vthe.videos cannot be deemed har'mlesserror
because they are 1rhproper corroboratlon ev1dence that is merely curnulatwe to the chlldren s .'
, testlmony See Jennmgs 394 S.C. at 478 716 S. E 2d at 94 (statlng “‘1t 1s prec1sely thlS>
Acumulatlve effect which enhances the devastatlng 1mpact of i 1mproper corroboratlon

V(quotmg Jolly V. State 314 S.C. 17 21, 443 S. E 2d 566, 569 (1994)))

‘ E. Denymg Taylor Her nght to Confront Her Accuser Was
Reversnble Error (Issue IV) : '

" The State contends the trial court s erroneous decision to let Child 3 t.e.stlfy V1a CCTV -
. -was harmless because €)) Chlld 3’s testlm‘ony was cumulatlve to what Child 3. sald in her
forensic intefview; 2 Child 3’s testimony was corroborated by cthet‘ evfdence; ancf 3)
Taylor’s trial counsel was able to cross-examine Child 3. (Br. of Resh’t 47). .

As to the first prong of this argument, 'Chil-d 3’s forensic interview cannot be the basis -

for a cumulative-evidence argument because it was not properly admitted. And as to the )

second prong, the State c'ontends' testimony from McMillan (R. pp. 595-96) and from Child
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3’s parents (R. p. 429-48, 460-63) corroborates Child 3’s testimony. The formef catégory is

‘ improper corroboration evidence, see Jennings, 394 S.C.at476, 716.S.E.2d at 93, and in any’

event, all this testimony directly corroborates Child 3°s testimony only-in that itis he_aréay

testimony of what Child 3 communica‘_ced to these witnesses, sée Jenﬁings,'394 S.C. é.t 480, |

716 S:E.2d at 94-95.

Asto the thifd prong of thé State’s argﬁment, the fact that a defeﬁdant’s counsel had |

the ability to cfoss-examine the witness as if she were in the' cd_uftréom does not make a

judge’s decision to allovw‘ CCTV testimony harmless. ’On the (':on'trary,' .the ability ‘;o

meaningfully cross-examine .the witness is merely a pretequisite to allo\.a./ing th_is pfoée'dur:e in

the first 'plac'e; See State v. M;trrréll, 302 SC 77, 81,393 S.E.2d 919, 921 (1990) (stating

' that in ordering the CCTV procedure, “the court ;should place the child in‘as a close to a

courtrjoorr'l setting as possible,” and the defendant should be able to see and hear the ch_ild,

have coﬁnsel present in both roérﬁs, and'b‘e able to corﬁmunicate witﬁ counsel”). Unde_f thé

State’s argument, a trial court’s (iecision, to val.low CCTV tesﬁrhohy Wouid never Be revefsiblé

50 long as defense counsel had thé ’abil'itAyito ‘cr‘;)ss-lexamine the wifnééS. State v. Bfay, 342
S.C. 23, 535 S.E.2d 636 (2006), and State v. Lewis den;onstraté that isn‘not true.

~ CONCLUSION B
For the reasons stated above and in Taylbr’s opening brief, this Court should re\}erse

the judgment of the circuit court and remand for a new trial.

L
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