THE STATE OF SOUTH CAROLINA

In the Court of Appeals EECEMD
JUN 2 4 2014

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas SC Court of Appeals

Thomas A. Russo, Circuit Court Judge (é
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Case No. 2013-CP-32-03007 (\ >

Robert Jeff Sarokas, .......cooocueieiiiiiiiiiieeee e Appellant,

Cafe Enterprises, Inc., d/b/a FATZ and Joel Taylor,..................... Respondents,

MOTION TO DISMISS

Respondents, Cafe Enterprises, Inc., d/b/a FATZ and Joel Taylor,
hereby move to dismiss the appeal filed by Appellant Robert Jeff Sarokas.

This is an appeal from the trial court’s orders granting Respondents’
motion to compel arbitration and, subsequently, denying Appellant’s motion
to reconsider, alter, or amend same. As further explained in Respondents’
Rule 267(c)(2) memorandum, these interlocutory orders are not subject to an
immediaté appeal for the following reasons:

(1) There is no statutory basis for an immediate appeal under S.C.

Code Ann. §§ 14-3-330 and 14-8-200;



(2)  The Federal Arbitration Act (‘FAA”), 9 U.S.C. § 1 et seq., which
applies here, precludes the appeal of an interlocutory order granting a motion
to compel arbitration; and

(3) The South Carolina Uniform Arbitration Act (“SCUAA”), S.C.
Code Ann. § 15-48-10, et seq., § 15-48-200 only allows for an appeal from an
order denying a motion to compel arbitration, not the appeal of an
interlocutory order granting a motion to compel arbitration.

Accordingly, there are no grounds upon which Appellant may seek
review of the underlying order denying Appellant’s motion to reconsider or
the order granting Respondent’s motion to compel arbitration. This appeal
should, therefore, be dismissed.

June 23, 2014 MWWLA/‘,L

Matthew K. Johnson, Esq.
(S.C. Bar No. 12284)

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

300 North Main Street

PO Box 2757

Greenville, SC 29602

(864) 271-1300 (telephone)

(864) 235-8806 (facsimile)

matthew.johnson@ogletreedeakins.com

ATTORNEYS FOR RESPONDENT,
Cafe Enterprises, Inc., d/b/a FATZ

and Joel Taylor
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PROOF OF SERVICE

I certify that I have served the Motion to Dismiss of Respondents Cafe
Enterprises, Inc., d/b/a FATZ and Joel Taylor on Appellant Jeff Robert Sa-
rokas by sending to his attorney of record a copy of the same via first class
mail, properly addressed, postage prepaid at the following address:

Nancy A. Lipski, Esq.
NANCY A. Lipski, LLC
101 Martel Drive
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QUESTION PRESENTED

WHETHER A TRIAL COURT'S ORDER GRANTING A MOTION TO
COMPEL ARBITRATION AND THE DENIAL OF A RELATED
MOTION TO RECONSIDER ITS DECISION ARE SUBJECT TO

IMMEDIATE REVIEW BY THE COURT OF APPEALS?



PROCEDURAL HISTORY

Appellant previously filed an action in the Lexington County Court of
Common Pleas against Respondents arising out of the termination of his
Operating Partner Employment Agreement (the “Agreement”). See,
Complaint, Exhibit 1; Agreement, Exhibit 2. In short, the Complaint
alleged the Agreement was wrongfully terminated. Respondents then filed a
motion to compel arbitration. See, motion to compel arbitration, Exhibit 3.
Appellants’ motion to compel arbitration was predicated upon the
applicability of the Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 1, et seq. The
trial court granted the motion to compel arbitration. See, order granting
motion to compel arbitration, Exhibit 4. Appellant then filed a motion to
reconsider, which the trial court denied. See, motion to reconsider, Exhibit 5;
order denying motion to reconsider, Exhibit 6. Rather than instituting
arbitration proceedings, Appellant filed this Notice of Appeal.

ARGUMENT

1. The underlying orders are not immediately appealable under S.C.
Code Ann. §§ 14-3-330 and 14-8-200.

An appellate court may determine the question of appealability of a
decision from a lower court as a matter of law. S.C. Code Ann. § 14-3-330
(creating appellate jurisdiction in cases at law); S.C. Code Ann. § 14-8-200(a)
(setting forth the appellate jurisdiction of the Court of Appeals). Neither S.C.

Code Ann. §§ 14-3-330 nor 14-8-200(a) confer the right to appeal here.



Under South Carolina law, matters may only be heard on appeal if
they involve the merits of a case, final judgments, or orders affecting a
substantial right when such order acts to determine the action and prevents
further appeal, grants/refuses a new trial, or strikes all or part of an answer
or any pleading. § 14-3-330(1)—(3). In this instance, the trial court’s order
granting the motion to compel arbitration and the order denying the motion
for reconsideration thereof do not involve the merits of the underlying claims, -
are not a final judgment, and do not affect a substantial right for which
Appellant had no further recourse—full adjudication of his purported claims
through arbitration was still available.

Title 14, Chapter 8 of the S.C. Code, which governs this Court of
Appeals, provides no further basis for an immediate appeal. Section 14-8-200
governs jurisdiction of the Court of Appeals, which is no greater than that of
the Supreme Court as outlined in S.C. Code Ann. § 14-3-330 above. Indeed,
the Court of Appeals’ jurisdiction is more limited than that of the Supreme
Court. See, S.C. Code Ann. § 14-8-200(b).

Accordingly, there is no statutory basis for appealability under S.C.
Code Ann. §§ 14-3-330 or 14-8-200.

2, The underlying orders are not immediately appealable under the
FAA.

The underlying arbitration agreement was enforced pursuant to § 3 of
the FAA. The FAA precludes the appeal of an order granting a motion to

compel arbitration at this time.



Section 16 of the FAA governs when a party may appeal, inter alia,
orders granting or denying motions to compel arbitration. See 9 U.S.C. § 16;
see also Stedor Enterprises, Ltd. v. Armtex, Inc., 947 F.2d 727, 729 (4th Cir.
1991) (Section 16 governs appeals from district court orders in cases
involving arbitration). Section 16 states “an appeal may not be taken from an

interlocatory order . . . directing arbitration to proceed under [9 U.S.C. § 4],” 9

U.S.C. § 16(b)(3)(emphasis added). Indeed, § 16(b) provides that, except as

provided in 28 U.S.C. § 1292(b), an appeal may not be taken from an

interlocutory order favoring arbitration over litigation until after the
arbitration has proceeded to a final award. Pisgah Coﬁtractors, Inc. v. Rosen,
117 F.3d 133, 135 (4th Cir. 1997). See also, Stedor Enters., 947 F.2d at 730.
As such, because the orders on appeal in this case directed arbitration to
proceed, § 16 precludes their immediate appeal.

Not only does the FAA preclude an immediate appeal of orders
compelling arbitration, the provisions in § 16 allowing for an immediate
appeal are otherwise inapplicable. In Pisgah Contractors, 117 F.3d 133, 135,
the Fourth Circuit attempted to “determine whether [it had] jurisdiction to
hear [the] appeal under § 16.” In that context, the court acknowledged that

§ 16(a) provides an appeal may be taken from “any order favoring litigation

over arbitration, including orders refusing to compel arbitration.” Pisgah

Contractors, 117 F.3d at 135 (emphasis added), citing 9 U.S.C. § 16(a)(1), and




Stedor Enters., 947 F.2d at 730. In this case, the opposite context is present—
the trial court appropriately favored arbitration over litigation.

The Fourth Circuit also noted that § 16(a) allows for appeals from “a
final decision with respect to an arbitration.” Pisgah Contractors, 117 F.3d at
135, citing 9 U.S.C. § 16(a)(3). The decision here was not final—it simply
required Appellant to pursue available remedies at arbitration rather than
litigation.

Accordingly, the Fourth Circuit concluded that “while we have
jurisdiction to consider an appeal from an interlocutory order denying a
motion to compel arbitration, we generally do not have jurisdiction over an
interlocutory order compelling arbitration or directing arbitration to proceed.”
Pisgah Contractors, 117 F.3d at 135 (emphasis added). See also, Stedor
Enters., 947 F.2d at 730; Jeske-v. Brooks, 875 F.2d 71, 73 (4th Cir. 1989).

The Fourth Circuit in Pisgah Contractors did consider what it
identified as the “two possible exceptions or bases for jurisdiction.” Pisgah
Contractors, 117 F.3d at 135. These included only two circumstances: “(1)
when the district court’s order represents ‘a final decision with respect to an
arbitration,” 9 U.S.C. § 16(a)(3); and (2) when 28 U.S.C. § 1292(b) provides the
means for an interlocutory appeal, id. § 16(b).” Pisgah Contractors, 117 F.3d
at 136; Jeske, 875 F.2d at 73—-4; Humphrey v. Prudential Sec., Inc., 4 F.3d

313, 317 (4th Cir. 1993).



As explained above, neither of the underlying orders at issue were a
“final decision” pursuant to § 16(a)(3)—both allowed Appellant to seek full
relief through arbitration.

The second exception involving Section 1292(b) 1is likewise
inapplicable. Section 1292(b) allows for interlocutory appeals where: (1) the
order involves a controlling question of law as to which there is substantial
ground for difference of opinion; and (2) where an immediate appeal may
materially advance the ultimate termination of the litigation. 28 U.S.C.
§ 1292(b). See, Pisgah Contractors, 117 F.3d at 136. Even then, the court of
appeals would have discretion to permit an interlocutory appeal—i.e. the
Court of Appeals would not be required to allow an immediate appeal. Id. In
this instance, § 1292(b) is inapplicable because the trial court did not
affirmatively state in writing that these qualifications are met. Section
1292(b) (“When a district judge, in making in a civil action an order not

otherwise appealable under this section, ... he shall so state in writing in

such order.”) (emphasis added).
Accordingly, Section 16 of the FAA generally precludes appeals from

interlocutory orders directing arbitration to proceed and no exceptions to this

rule apply.
3. The underlying orders are not immediately appealable under the
SCUAA.

Finally, although the FAA applies, the orders granting Respondent’s

motion to compel arbitration and denying Appellant’s motion to reconsider



are not immediately appealable under the South Carolina Uniform
Arbitration Act (“SCUAA”), S.C. Code Ann. § 1 5-48-10, et seq.

Pursuant to § 15-48-200, an appeal may be taken from an order
denying a motion to compel arbitration under the SCUAA. § 15-48-200(a)(1).
The SCUAA does not directly address orders granting motions to compel
arbitration. As the court explained in Heffner v. Destiny, Inc., 471 S.E.2d 135
(S.C. 19955, “[bly application of the rule of statutory construction ‘expression
unius est exclusion alterius’ (the mention of one is the exclusion of the other),
all other orders related to arbitration are not immediately appealable.”
Heffner, 471 S.E.2d at 136, citing Pennsylvania Nat. Mut. Cas. Ins. Co. v.
Parker, 320 S.E.2d 458 (S.C. App. 1984). Accordingly, there are no grounds
upon which Appellant may seek review of the underlying order denying
Appellant’s motion to reconsider or the order granting Respondent’s motion to

~compel arbitration.

CONCLUSION

For the foregoing reasons, the Court should dismiss Appellant’s appeal
because the orders granting Respondent’s motion to compel arbitration and
denying Appellant’s motion to reconsider are not subject to immediate appeal
under any state or federal statutory or common law.

Respectfully submitted,

/t/lml A

Matthew K. Johnson, E.}sq.
(S.C. Bar No. 12284)
OGLETREE, DEAKINS, NASH,




SMOAK & STEWART, P.C.
300 North Main Street
PO Box 2757
Greenville, SC 29602
(864) 271-1300 (telephone)
(864) 235-8806 (facsimile)
matthew.johnson@ogletreedeakins.com

ATTORNEYS FOR RESPONDENT,
Cafe Enterprises, Inc., d/b/a FATZ
and Joel Taylor
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I certify that I have served the Memorandum in Support of Motion to
Dismiss of Respondents Cafe Enterprises, Inc., d/b/a FATZ and Joel Taylor on
Appellant Jeff Robert Sarokas by sending to his attorney of record a copy of
the same via first class mail, properly addressed, postage prepaid at the
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Nancy A. Lipski, Esq.
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June 23, 2014 M WWWAL‘— \ [~

Métthew K. Johns%
S.C. Bar No. 12284
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FOR MANDATED ADR COUNTIES ONLY

Alken Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,

- Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210™ day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
- prohibition; ,

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f.  Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: ~ You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.
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STATE OF SOUTH CAROLINA . ..) INTHE COURT OF COMMON PLEAS
- ") 'FOR'THE ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON S “)
Jeff Robert Sarokas, © )" CaseN6.. 2013-CP-32-

Plaintiff,
' SUMMONS

" (JURY TRIAL DEMANDED)
Cafe Enterprises, Inc. d/b/a FATZ and
Joel Taylor,

)
)
)
L)
V. TR B
)
)
)
)
)

Defendants.

TO: THE DEFENDANTS NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a
copy of which is herewith served upon you, and to serve a copy of your Answer to the said
Complaint on the subscriber's attorney, Nancy A. Lipski, at her office located at 101 Martel Drive,
Lexington, South Carolina 29072 within thirty (30) days after the service hereof, exclusive of the
day of such service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the refief demanded in the Complaint.

IF YOU FAIL TO APPEAR AND DEFEND, JUDGMENT BY DEFAULT WILL BE
RENDERED AGAINST YOU FOR THE RELIEF DEMANDED IN THE COMPLAINT.

NANCY A. LIPSKI, LLC

By:

101 Martel Dive

Lexington, South Carolina 28072
Phone: (803) 851-2772

Fax: (803) 957-3666
Attorney for Plaintiff

Lexington, South Carolina

28 2013




STATE OF SOUTH CAROLINA 7 it

{
¢

. IN THE COURT OF COMMON PLEAS

)
)" FOR THE ELEVENTH JUDICIAL CIRC

COUNTY OF LEXINGTON _ ) @
Mg by
Jeff Robert Sarokas, o ) Case No.: 2013-CP-32- :
T A .'*)"j-f?"".'_. @
Plaintiff, = R : é
) COMPLAINT
V. )
) (JURY TRIAL DEMANDED)
Cafe Enterprises, Inc. d/b/a FATZ and )
Joel Taylor, )
)
Defendants. ) 2 0
<013 ¢
P3

Plaintiff complains of Defendants as follows: 2 0 3 0 0 7
1. This complaint arises under the Laws of the State of South Carolina.

2, It is an action for all relief available to Plaintiff against Defendant Cafe

Enterprises, Inc. d/b/a FATZ and Joel Taylor.

FACTS .
3. Plaintiff is a citizen and resident of Lexington County, South Carolina.
4, Cafe Enterprises, Inc. is a corporation that is incorporated in the State of

South Carolina. It is a business that operates restaurants. It is the parent company of

FATZ restaurants. It owns and operates the FATZ restaurant in Lexington, South

Carolina.

5. At all relevant times, Joel Taylor (“Taylor") was, and he continues to be, a

citizen and resident of Lexington County, South Carolina..

6. At all relevant times, Plaintiff was employed with Cafe Enterprises, Inc, and

worked in the FATZ restaurant in Lexington, South Carolina.

7. This Court has jurisdiction and venue is proper in Lexington County.

K



8. Plaintiff was employed from around March of 2007 until August 30, 2010.

9. During Plaintiff's employment, FATZ was called FATZ Cafe. Plaintiff refers
to it in his Complaint as FATZ.

10.  Plaintiff began as a Service Manager. He worked in that position from
March 2007 through approximately November 2007. During this time, his supervisor was
Brian Hood (“Hood"). Hood was the Operating Partner of the Lexington FATZ restaurant.

11.  During Plaintiffs interview with Hood, and subsequent thereto, Hood made
clear to Plaintiff that he was going to be promoted to Area Partner and that he was
searching for his replacement as Operating Partner of the Lexington FATZ.

12.. Hood explained the process of becoming an Operativng Partner and believed
that Plaintiff was well-qualified. All Operating Partners were contract empioyees who were
hired for a term of 5 years and enjoyed the benefits of operating their own restaurants as if
they were owners because they each had to invest $25,000.00 into the company as part of
their written employment contract. That contract was renewable.

13. Hood Was promoted to Area Manager in or around December 2007_.

14.  In or around December 2007, Plaintiff became General Manager of the
Lexington FATZ and worked in that position through March 30, 2008.

15.  Joel Taylor (“Taylor') was the Area Partner who supervised all of the
Operating Partners in Area 3 which covered the Lexington FATZ restaurant and 12 other
restaurants.

16. When Hood was promoted, the Lexington FATZ did not have an Operating

Partner until Plaintiff became it effective March 31, 2008.



17.  Until then, Taylor supervised Plaintiff directly. After Plaintiff become
Operating Partner of the Lexington FATZ restaurant, Taylor continued to supervise him.

18.  Taylor gave Plaintiff only one (1) formal Performance Appraisal throughout
his employment. It was for the period January 2007 through December 2007. At the time '
of the appraisal, Plaintiff was a General Manager and had only been in that position about
one (1) month. In that appraisal, Taylor noted areas where Plaintiff could improve his
performance.

19.  Plaintiff became the Operating Partner of the Lexington FATZ pursuant to a
written contract that he and Cafe Enterprises, Inc. entered into effective March 31, 2008
entitled Operating Partner Employment Agreement (‘OPE Agreement”). Cafe Enterprises,
Inc. was referred to in the contract as the “Corporation”. The contract term was for 5 years
from the effective date of March 31, 2008 until March 31, 2013. The contract term could
be extended as set forth in the OPE Agreement.

20. Pursuant to the OPE Agreement, Plaintif’'s base compensation (“salaq'/”)'
throughout its term would be at least $52,000.00 per year and no less.

21.  Pursuant to the OPE Agreement, Plaintiff was to receive monthly incentive
pay (called the monthly “Incentive Amount”) if his restaurant's “Profit After Controllables”
was at least 15%. The Incentive Amount increased incrementally above 15%. If it was
eamed, it was to be paid on or before the sixtieth (60) day following the end of each
month.

29, Pursuant to the OPE Agreement, Plaintiff was required to pay, and did pay,

Twenty-Five Thousand and no/100 ($25,000.00)' Dollars to Cafe Enterprises, Inc. as

consideration for becoming an Operating Partner.

3




23.  In addition to serving as Operating Partner of the Lexington FATZ, the OPE
Agreement also required Plaintiff to fulfill all general manager duties.

24 Also, the OPE Agreement required Plaintiff, as part of his duties, to exert his
best efforts in carrying out the general purposes and affairs of Cafe Enterprises, Inc.

25.  The general purposes and affairs of Cafe Enterprises, Inc. are set forth in
written policies, includiné the Operating Partner Program, as well as Operating Principles.

26. At all relevant times, Operating Principle #6 stated: We recruit and staff our
organization with the best people and take care of the people who take care-of our guests.

27. At all relevant times, Operating Principle #7 stated: We will build a team
who cares about each other and has a desire for our company to grow successfully.

28.  Atall relevant times, Operating Principle #8 stéted: We will work together as
a team — one for all and all for one.

29. At all relevant times, Operating Principle #12 stated: We will not lose sight
of the fact that we work for the associates who operate our restaurants. They don't work
for us.

30. At all relevant times, Cafe Enterprises, .Inc. publicly stated on its website
that its Operating Partner Program, among other things, is:

a. designed to attract and retain experienced restaurant leaders and to
promote pride in ownership right at the front lines; and that
b. if accepted, the candidate will sign a renewable agreement as well as

make a financial investment...and enjoy the autonomy and pride of operating a great

restaurant concept dedicated to hospitality and exceptional guest service (Emphasis

added).




31.  Therefore, _according to the general purposes and affairs of Cafe
Enterprises, Inc., operating partners were to operate autonomously as part of their duties
under the OPE Agreement.

32.  On August 30, 2008, Taylor and Steven R. Corson (“Corson’) terminated
Plaintiff's employment.

33. Corson is, and at all relevant times was, Vice President of Hﬁman
Resources for Cafe Enterprises, inc.

34. When Plaintiff became Operating Partner of the Lexington FATZ, it was
approximately 3 months following Taylor's formal Perfonﬁance Appraisal referenced in
paragraph 18 and only about 4 months after Plaintiff became General Manager.

35. Taylor recommended Plaintiff as Operating Partner of the Lexington FATZ
restaurant even though Taylor perceived shortcomings in Plaintiff's performance which he
noted in Plaintiffs Performance Appraisal.

36. Cafe Enterprises, Inc. accepted Plaintiff as an Operating Partner and cashed
Plaintiffs $25,000.00 check which he had to pay as consideration for becoming an
Operating Partner.

37. Besides trusting and relying upon Taylor, Plaintiff trusted and relied upon
representations of Cafe Enterprises, Inc. Those representations are set forth in the written
policies of the company as well as its Operating Principles and Operating Partner Program
which are also set forth on the company's website.

38. When Plaintiff became Operating Partner in 2008, it was around the

beginning of what has come to be known as the “Great Recession”.




39. Almost immediately after becoming an Operating Partner, a restaurant
employee began sabotaging Plaintiff by complaining to Taylor about him.

40. Taylor scrutinized Plaintiff's job performance because of the allegations
beiiig lodged against him by at least one (1) restaurant employee.

41. Taylor threatened to have Plaintiffs OPE Agreement terminated or revoked.

42.  Plaintiff complied with Taylor's requests and addressed issues laid out by
Taylor. Plaintiff demonstrated that the problem was the other employee.

43. Taylor transferred the other employee to a different restaurant. Upon
information and belief, that person worked for the company only a short period of time
thereafter before leaving it.

44, Nonetheless, Taylor continued scrutinizing Plaintiffs job performance and
that of his employees.

45. Plaintiffs employees often complained to Plaintiff that Taylor was micro-
managing them and that they, Plaintiff, and the Lexington FATZ restaurant welre being
held to higher standards and greater levels of accountability than those in other
restaurants in Taylor's area.

46. In September 2008, about 5 months after becoming Operating Partner,
Plaintiff received a 60 Day Improvement Plan. it stated that it was not intended as
punishment and implied that it was. applicable to all Operating Partners because the
“current plan” was not working.

47.  Upon information and belief, Taylor was actively involved in the development

of the “current plan” that was not working.




48.  Plaintiffs restaurant was profitable such that he received the Incentive
Amount every month because his “Profit After Controllables” was at least 15% for the
months of April, May, June, July, August, and September 2008.

49. In the aforementioned 60 day Improvement Plan, Plaintiff was advised that
he had to develop his own plan for the Lexington FATZ restaurant and that it could not be
Taylor’s plan.

50. Plaintiff developed a plan which he implemented without any discipline being
issued to him until approximately October 2009.

51.  During this time, the Great Recession continued to impact business.

52. Plaintifs restaurant was profitable such that he received the Incentive
Amount for the months of October, November, and December 2008, as well as January,
February, March, April, May, June, July, August, and September 2009 because his “Profit
After Controllables” was at least 15%.

53. Taylor continued micro-managing Plaintiff .and the Lexingtdn FATZ
restaurant that he was to operate autonomously per company policy and his OPE
Agreement.

54,  Taylor's micro-management was so excessive that Plaintiff believed that
Taylor was harassing him.

55. Taylors micro-management and conduct was supported by upper
management of Cafe Enterprises, Inc. including Richié Cannon (“Cannon”) who at all
relevant times was Vice President of Operations and an officer of the Corporation.

56.  Upon information and belief, Cannon and Taylor are very good friends.




57.  Around October 2009, Cannon put Plaintiff on probation for 30 days. This
was at the recommendation of Taylor.

58. Plaintiff successfully completed this probation.

59.  During this time the Great Recession continued to impact business.

60. Plaintiffs restaurant was profitable s,uch' that he received the Incentive
Amount for the months of October, November, and December 2009 because his “Profit
After Controllables” was at least 15%.

61. In January 2010, Plaintiff met with Steve Bruce ("Bruce”), who then was
President and CEO of Cafe Enterprises, Inc., and specificaily addressed how Taylor was
conducting a “witch hunt” by focusing on Plaintiff and his Lexington restaurant. Plaintiff
pointed out how he was being subjected to harsher and more stringent standards'than
other Operating Partners and how the Lexingion restaurant was being targeted for
complaints. Plaintiff asked Bruce to conduct an investigation into the motives and actions
of his supervisor, Taylor.. Plaintiff believed, among other things, that Taylor's motives and
actions were improper, inconsistent with, and / or in violation of the Operating Principles
and other written policies of the company. Plaintiff believed that Taylor's motives and
actions evidenced a personal vendetta against him.

62. Upon information and belief, the company did not conduct an investigation
into Taylor.

63.' Plaintiff was never advised of the results of any investigation into Taylor.

64. Plaintiffs -restaurant was‘ profitable such that he received the Incentive

Amount for the month of January 2010 because his “Profit After Controllables” was at least

15%.



65. Around mid-February 2010, Cannon put Plaintiff on a 60 day probation that
ended around April 16, 2010, This was at the recommendation of Taylor.

66. Taylor continued to micro-manage Plaintiff and his Lexington restaurant and
required Plaintiff to hife another manager. |

67. Plaintiff advised Taylor in an email that without Taylor approving his sales
building initiatives, the Lexington FATZ restaurant could not sustain the current number of
managers let alone the addition of a new one. -

68. Nonetheless, Taylor insisted that Plaintiff add another manager and Plaintiff
complied with Taylor's request.

89. Plaintiff successfully completed this probation.

70.  Plaintiffs restaurant was profitable such that he received the Incentive
Amount for the months of- February and March 2010 because his “Profit After

Controllables” was at least 15%.

71.  Cannon and Taylor met with Plaintiff around April 186, 2010. Cannon
congratulated Plaintiff for successfully completing this probation.

72. In that meeting, Cannon and Taylor presentec! Plaintiff with an 8 week Trend
Performance Goal Setting that ended June 13, 2010. This was not disciplinary in nature.

73.  Plaintiffs restaurant was profitable such that he received the Incentive
Amount for the months of April, May, and June 2010 because his “Profit After

Controllables” was at I_east 15%.

74. However, around June 16, 2010, Plaintiff advised Taylor in an email that the
addition of the new manager was not returning the profitability that Taylor expected and

that Plaintiff needed to reduce management by one (1).
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75.  Taylor forbid Plaintiff to reduce his management staff and implement the cut
that Plaintiff thought was necessary to further increase his restaurant’s profitability (and
thereby increase his ability to earn more incentive pay under his OPE Agreement).

76. Cannon sent Plaintiff an email around June 17, 2010, supporting Taylor's
decision and asked Plaintiff why he would criticize Taylor when he just came off of
probation. In this email, Cannon reminded Plaintiff that he had the “privilege” of being an
Operating Partner in the company. In this email, Cannon made no mention that this
“privilege” cost Plaintiff $25,000.00. Cannon expressed his opinion that Plafntiff's
leadership at the Lexington restaurant was lacking. |

77.  Between June 2010 and August 30, 2010, Taylor's micro-management of
Plaintiff and the Lexington FATZ restaurant escalated.

78.  During this time, among other things, Taylor:

a. required Plaintiff to submit all employee schedules (even his own) to
Taylor for review and approval,

b. inspected Plaintiffs restaurant during times that Plaintiff was not there
to immediately verify or respond to Taylor’s criticisms,

c. reversed discipline that Plaintiff administered to one (1) of his
employees,

e. reversed his position regarding Plaintiff reducing the number of his
management staff and blamed Plaintiff for not foreseeing the need to reduce it,

f. complained that Plaintiff was not getting his food costs within goals,

g. criticized Plaintiff for not being in the restaurant during a weekend

when the Dixie Youth World Series was in town even though Taylor knew' of and approved
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Plaintiffs work schedule which included Plaintiff taking that weekend off so that he could
spend a few days with his family to celebrate his son’s birthday.

79.  During this time, Plaintiff complied with Taylor's directives, received emails
from Taylor acknowledging that Plaintiff had many “positives”, and received emails from
Taylor wherein Taylor admitted that he was part of Plaintiffs team and responsible for its
success (and thereby impliedly its failures).

80. During the weekend that Plaintiff was not in the restaurant so that he could -
celebrate his son's birthday and spend time with his family (which Taylor knew about and
approved), Plaintiff still worked on marketing his restaurant’s catering business.

81.  During the weekend that Plaintiff was not in the restaﬁrant so that he could
celebrate his son’s birthday and spend time with his family (which Taylor knew about and
approved), Plaintiff advised his team to call him if they encountered any problems. No one

called.

82. Plaintiffs restaurant was profitable such that he received the Incentive
Amount for the month of July 2010 because his “Profit After Controllabfes" was at least
15%.

83. Yet in an email to Plaintiff around August 17, 2010, Taylor threatened to
have him placed on another “plan”. In that email, Taylor specifically promised to work with
Plaintiff and/or his team to get them on track.

84.  During this time, the Great Recession still impacted business.

85. Nonetheless, Plaintiffs Lexington restaurant was performing acceptably

(especially compared to other FATZ restaurants) and overall statistics were improving.
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86. Statistics for Plaintiffs restaurant for the week ending August 29, 2010,
showed that his net sales for August 2010 were up 11.42% from August 2009 with minimal
to no advertising dollars spent at the restaurant level.

87.  Statistics for Plaintiffs restaurant for 3 Quarter 2010 showed that sales
were up 9.02% from the same quartef in 2009.

88. Statistics for Plaintiffs restaurant for the month of August 2010 as well as K
Quérter 2010 showed that Plaintiffs restaurant outperformed the Company by 6.61% and
5.51% respectively.

80.  Plaintiffs labor statistics through August 1, 2010 were better than most other
restaurants, even though Taylor tied his hands.

90. Plaintiffs food cost statistics through August 1, 2010, were the second best
in his area.

91. The week before Plaintiff was terminated, Plaintiff's food cost statistics were
1% better than the Company's.

92.  Yet, Taylor, along with Corson, fired Plaintiff on August 30, 2010 for habitual
neglect of the Operating Partners’ duties under item 11(e)(ii) on page 7 of the OPE
Agreement.

93. According to the aforementioned item 11(e)(ii), Plaintiff had thirty (30) days
after written notice from the Corporation or its Board of Directors to remedy any
deficiencies.

04. Besides the Board of Directors, Plaintiff understood that only officers of Cafe

Enterprises, Inc. could issue the written notice referenced in paragraph 93.

12



95. Cannon, as Chief Operating Officer, was an officer of Cafe Enterprises, inc.
Plaintiff understood that he could issue the written notice referenced in paragraph 83.

96. The two (2) previous written notices that Plaintiff received (in October 2009
and around February 2010) were issued by Cannon.

97.  Taylor was not an officer of Cafe Enterprises, Inc. Plaintiff understood that
he could make a recommendation but could not issue the written notice referenced in
paragraph 93.

"98.  Plaintiff did not receive any written notice as set forth in paragraph 93.

09. As a result of Plaintiffs termination, Plaintiff lost his base salary, incentive
pay, benefits, the end of contract buy-out pursuant to Item 11(g) of the OPE Agreement,
and the $25,000.00 investment he paid. He lost the opportunity to operate a restaurant
and all of the benefits, extrinsic and intrinsic, that went along with it. He suffered
unemployment and then reduced employment opportunities because of the non-compete
clause in his contract. He suffered sleepless nights and worry about no longer being able
to provide for his family. He suffered other damages too.

100. Had Taylor and the company allowed Plaintiff to work throughout the rest of
the term of his OPE Agreement, Plaintiff estimates that he would have earmned at least
$294,140.00.

‘ 101. Plaintiffs restaurant was praofitable such that he would have received the
Incentive Amount for the month of August of 2010 because his “Profit After Controllables”
was at least 15%.

102. However, pursuant to Item 11(e), any termination based thereunder (i.e. for

just cause) provided for the forfeiture of any accrued but unpaid Incentive Amount.
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103. Plaintiff was not paid his accrued Incentive Amount for the month of August
of 2010.

FOR A FIRST CAUSE OF ACTION
(AS TO THE COMPANY)

(Breach of Contract)

104. Plaintiff incorporates paragraphs 1 through 103 as if they were repeatéd
verbatim. |

105. The OPE Agreement was drafted by or on behalf of Cafe Enterprises, Inc.

106. The OPE Agreement is an employment contract. Pursuant to it, Cafe
Enterprises, Inc. offered to employ Plaintiff as an Operating Partner for a term of 5 years
under conditions set forth in it. The contract was renewable at the expiration of the term.

107. Plaintiff accepted the offer of employment.

108. Both parties executed the contract.

109. Plaintiff paid, and Cafe Enterprises, Inc. cashed, Plaintiffs check for
$25,000.00 which was the consideration for the contract and the financial investment by
" Plaintiff in the Company.

110. The OPE Agreement, in Item 14, provides that it shall in all respects be
subject to, and governed by, the laws of the State of South Carolina.

111. The OPE Agreement, v in item 15, provides that the invalidity or
unenforceability of any provision shall not in any way affect the validity or enforceability of
any other provision and the OPE Agreement shall be construed in all respects as if the
invalid or unenforceable provision had never been in it.

112. The OPE Agreement, in ltem 11(e) contains an arbitration provision that is

invalid or unenforceable. Among other things, it is not mutual. It only provides for
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arbitration if Plaintiff disputes the Company's determination that he was terminated for Just
Cause. It does not require arbitration in any other circumstance or under any other
provision or ltem of the Agreement. Moreover, the OPE Agreement itself states that it is
in all respects govemed by South Carolina law. Pursuant to § 15-48-10 S.C Code of
Laws, 1976, as amended, agreements to arbitrate cannot be made a condition of
employment. Also, pursuant to § 15-48-10 S.C. Code of Laws, 1976, as amended (South
Carolina’s Uniform Arbitration Act), all contracts that contain an arbitration clause must
contain a notice to that effect which must be typed in underlined capital letters, or rubber-
stamped prominently, on the first page of the contract. Unless the contract contains this
notice, then it is not subject to arbitration. The OPE Agreement did not contain such
notice. These are some of the reasons why the arbitration provision is invalid and / or

unenforceable.

113. Though the arbitration provision is invalid and/or unenforceable, it does not
void the entire OPE Agreement pursuant to ltem 15.

114. Cafe Enterprises, Inc. breached the OPE Agreement because it did not
comply with the thirty (30) day written notice requirement of item 11(e)(ii).

115. Cafe Enterprises, Inc. breached the OPE Agreement because it did not have
just cause to terminate Plaintiff. |

116. Alternatively, upon information and belief, Cafe Enterprises, Inc. had g
handbook with a written disciplinary procedure with which the company had to comply
before terminating an employee. The language in the policy is mandatory in nature.

Piaintiff had notice of the policy.
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117. There was no disclaimer in the handbook or on the policy that complied with
the requirements of South Carolin.a law.

118. Therefore, the handbook or policy constitutes a contract.

119. The Company breached the contract because it failed to follow the
mandatory procedure set forth in it before terminating Plaintiff.

120. As a result, Plaintiff suffered damages as set forth in paragraph 99. The
Company is liable to Plaintiff for them and for such other damages to which he may be
entitled, including pre-ahd post-judgment interest.

FOR A SECOND CAUSE OF ACTION
(AS TO THE COMPANY)

(Breach of the Implied Covenant of Good Faith and Fair Dealing)

121. Plaintiff incorporates paragraphs 1 through 120 as if they were repeated'
verbatim.

122. Except as set forth above, the OPE Agreement constituted a valid contract
between Plaintiff and Cafe Enterprises, Inc. The handbook disciplinary procedure policy
constituted a valid contract between Plaintiff and Cafe Enterprises, inc. Each contract
contained the implied covenant of good faith and fair dealing.

123. Therefore, Cafe Enterprises, Inc. impliedly covenanted to refrain from doing
anything to impair the rights of Plaintiff under the respective contracts.

124. Cafe Enterprises, Inc. knew about the notice requirements contained in ltem
11(e)(ii) of the OPE Agreement with which it had to comply before terminating Plaintiff. It
knew about the progressive disciplinary procedure with which it had to comply before
terminating Plaintiff. It knew that it did npt have just cause to terminate Plaintiff given-the

fact that the performance of Plaintiffs restaurant was much improved from the previous
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year and exceeded the performance of other restaurahts and even the Company in many
ways for 3™ Quarter 2010 and particularly for August 2010 (respectively the quarter and
month during which he was terminated).

125. Consequently, Cafe Enterprises, Inc. did not have a good faith belief that it
had sufficient good cause to terminate Plaintiff or that his conduct was serious enough to
justify termination. The company intentionally, unreasonably, and in bad fai{h breached
the implied covenant of good faith and fair dealing and withheld and / or denied benefits
due to Plaintiff under the contracts. They included but were not limited to compensation,
Incentive Amounts, and a total or partial refund of his $25,000.00 investment which would
have been payable under other ltems of the OPE Agreement if Plaintiff had not been
terminated for just cause.

126. As a direct and proximate result of the conduct of Cafe Enterprises, Inc.
Plaintiff sustained substantial compensable losses including lost compensation and other
benefits and conéequential damages, and attorney’s fees, expert fees, and costs. The
conduct of Cafe Enterprises,- Inc. caused Plaintiff to engage legal counsel. Also, the
actions of the company were willful, wanton and/or in reckless disregard for Plaintiffs
rights and Plaintiff is entitied to punitive damages against it as well as such other damages
to which he may be entitled, including pre-and post-judgment interest.

FOR A THIRD CAUSE OF ACTION
(AS TO THE COMPANY)

(Breach of Contract Accompanied by a Fraudulent Act)

127. Plaintiff incorporates paragraphs 1 through 126 as if they were repeated

verbatim.
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128. Except as set forth above, the OPE Agreement constituted a valid contract
between Plaintiff and Cafe Enterprises, Inc. The handbook disciplinary procedure policy
constituted a valid contract between Plaintiff and Cafe Enterprises, inc. Cafe Enterprises,
Inc. breached the OPE Agreement and/or the handbook disciplinary procedure policy.

129. Cafe Enterprises, Inc. entered into the OPE Agreement with Plaintiff when
he only had about 4 mbnths experience as General Ménager of a FATZ restaurant.

130. It willingly accepted Plaintiff's $25,000.00.

131. Plaintiff successfully completed the 2 probationary periods it placed Plaintiff
on. |

132. It knew that it did not have just cause to terminate Plaintiff given thé fact that
the performance of Plaintiff's restaurant was much improved from the previous year and
exceeded the performance of other restaurants and even the Company in many ways for
3" Quarter _2010 and particularly for August 2010 (respectively .the quarter and month
during which he was terminated).

133. It terminated Plaintiff pursuant to the just cause provision of the OPE
Agreement thereby intending to defraud Plaintiff of the Incentive Amounts and/or a total or
partial refund of his $25,000.00 investment and/or other benefits that would have been
payable to him pursuant to the OPE Agreement if he had not been terminated for just
cause.

134. It unlawfully appropriated at least the Incentive Amount that otherwise would

have been payable to him for the month of August 2010 as well as all or a portion of his

$25,000.00 investment.
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135. Consequently, Cafe Enterprises, Inc. acted with fraudulent intent relating to
its breach 6f the contract and not merely to its making; and engaged in a dishonest act by
unlawfully appropriating by design the August incentive Amount as well as all or a portion
of his $25,000.00 inveéstment.

136. | As a direct and proximate result of the conduct of Cafe Enterprises, Inc.
Plaintiff sustained substantial compensable losses including lost compensation and other
benefits and actual and consequential damages, and attorney’s fees, expert fees, and
costs. The conduct of Cafe Enterpriseé, Inc. caused Plaintiff to engage legal counsel.
Also, the actions of the company were willful, wanton and/or in reckless disregard for
Plaintiffs rights and Plaintiff is entitled to punitive damages against it as well as such other
damages to which he may be entitled, including pre-and post-judgment interest.

FOR A FOURTH CAUSE OF ACTION
(AS TO THE COMPANY)

(Payment of Wages)

137. Plaintiff incorporates paragraphs 1 through 136 as if they were repeated
verbatim.

138. Plaintiff is an employee and Cafe Enterprises, Inc. is an employer covered
by § 41-10-10, et seq., S.C. Code of Laws, 1976, as amended.

139. The OPE Agreement provided that if Plaintiff were terminated for any reason
other than just cause, the Company would have paid him the Incentive' Amount that he
eamed for August 2010 no later than October 30, 2010 (which would have been the
sixtieth (60) day following the end of the month). This constitutes wages under § 41-10-

10, ef seq., S.C. Code of Laws, 1976, as amended.
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140. The OPE Agreement provided that if Plaintiff were terminated for a reason
other than just cause, the company would have paid Plaintiff at least $10,000.00 no later
than November 28, 2010 (which would have been the ninetieth day following his
termination). If this provision is valid under South Carolina law, payment of this amount
constitutes wages under § 41-10-10, et seq., S.C. Code of Laws, 1976, as amended. It
appears that this is a liquidated damages provision which may not be valid because it
affords Plaintiff an unreasonably low recovery which does not account for enough
recoupment of his $25,000.00 financial investment in the company.

141, Though the company maintained that Plaintiff was terminated for just cause,
the facts do not support it.

142. Therefore, there was no bona fide dispute and Cafe Enterprises, Inc. owed
Plaintiff this money or more and should have paid it all to. him by the aforementioned
dates.

143. The company has not paid any of it to Plaintiff.

144. The conduct of Cafe Enterprises, Inc. caused Plaintiff to engage legal
counsel to recover his damages.

145. The company therefore owes Plaintiff the amounts due or more plus
attomefs fees, expert fees, costs, and up to three (3) times any amounts that may be _due
as well as such other damages to which he may be entitled, including pre-and post-

judgment interest.
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FOR A FIFTH CAUSE OF ACTION
(AS TO THE COMPANY)

(Quantum Meruit / Unjust Enrichment)

146. Plaintiff incorporates paragraphs 1 through 145 as if they were repeated
verbatim.

147. Cafe Enterprises, Inc. received a benefit from Plaintiff who provided services
to it as well as a $25,000.00 financial investment.

148. The company realized the benefits conferred upon it by Plaintiff.

149. The company retained all of Plaintiff's August 2010 Incentive Amount as well
as Plaintiffs $25,000.00 investment under conditions that ‘make it unjust to retain it

150. The company therefore owes Plaintiff the amounts due or more plus

attorney’s fees, expert fees, costs, and such other damages to which he may be entitled,

including pre-and post-judgment interest.

FOR A SIXTH CAUSE OF ACTION
(AS TO TAYLOR)

(Tortious Interference with Contract)

151. Plaintiff incorporates paragraphs 1 through 150 as if they were repeated

verbatim. -

152. Except as set forth above, the OPE Agreement constituted a valid contract
petween Plaintiff and Cafe Enterprises, Inc. The handbook disciplinary procedure policy

constituted a valid contract between Plaintiff and Cafe Enterprises, inc.
153, Taylor was not mentioned in the OPE Agreement.

154. Taylor was not a party to the OPE Agreement.
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155. As consideration for the OPE Agreement, Plaintiff paid Cafe Enterprises, Inc.
$25,000.00.

156. Plaintiff did not pay any of that money to Taylor.

157. Cafe Enterpris.es, Inc. did not pay any of that money to Taylor.

158. As set forth in paragraph 30(b), Cafe Enterprises, Inc. publicly stated on its
website that its Operating Partner Program required all Operating Partners to sign é
renewable contract as well as to make a financial investment.

150. As set forth in paragraph 41, Taylor threatened to have Plaintiffs contract
terminated or revoked.

160. Therefore, Taylor knew of the contract between Plaintiff and Cafe
Enterprises, Inc. and intended to procure its breach.

161. As set forth in this Complaint, particularly paragraphs 44, 45, 53, 54, and 61,
Taylor had a personal vendetta against Plaintiff.

162. Taylor did not act toward Plaintiff consistent with the general purposes and

affairs of Cafe Enterprises, Inc., including its Operating Principles and other policies.

163. Taylor acted with improper motives and outside the scope of his -

employment in the way he treated Plaintiff and / or in the recommendations he made to
Cannon regarding Plaintiff. Only an officer such as Cannon or the Board of Directors
could discipline Plaintiff.

164. Plaintiffs restaurant was profitable. Plaintiff eamed and was paid the
Incentive Amount for each month he was an Operating Partner, except August 2010
because that was the month in which he was terminated. Though.Plaintiff eamed the

Incentive Amount for August 2010, the company withheld it and did not pay it to him.
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165. Plaintiffs restaurant would have been more profitable if Taylor had not
required Plaintiff to increase and maintain his staff by one (1). These actions adverse!y
impacted the Incentive Amount that Plaintiff earned.

166. Plaintiffs. restaurant was much improved from the previous year and
exceeded the performance of other restaurants and even the Company in many ways for
3™ Quarter 2010 and particularly for August 2010 (respectively the quarter and month
during which he was terminated).

167. Therefore, the Company’s breach of Plaintiff's OPE Agreement and Taylor's
intentional procurement of that breach were not justified.

168.A Taylor was a third party. He did not act in good faith. No qualified privilege
pertained to him.

169. As a result, Plaintiff suffered damages as set forth in paragraph 99. The
Company is liable to Plaintiff for them and for such other damages to ‘which he may be
entitled, including pre-and post-judgment interest.

FOR A SEVENTH CAUSE OF ACTION
(AS TO THE COMPANY) :

(Negligent Misrepresentation)
170. Plaintiff incorporates paragraphs 1 through 169 as if they were repeated
verbatim. |
171. Cafe Enterprises, Inc., through Taylor and other employees, made
representations to Plaintiff as set forth in the wﬁﬁen policies of the company as well as its
Operating Principles and Operating Partner Program. Many of these representations were

set forth on the company's website. They include the representations set forth. in

paragraphs 12 and 25 through 31.
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172. These representations were material.

173. These representations were false.

174. Cafe Enterprises, Inc. had a pecuniary interest in making these statements
to Plaintiff. It would receive from Plaintiff $25,000.00 if he became an Operating Partner.

175. Cafe Enterprises, Inc. owed a duty of care to Plaintiff to see that truthful
information was communicated to him. The company, its upper management, and its
officers posseséed special knowledge that would make it reasonable for Plaintiff to rely on
them. |

176. Cafe Enterprises, Inc. breached the duty by failing to exercise due care.

177. Plaintiff justﬁably relied on the representations.

178. Plaintiff entered into the OPE Agreement with Defendant and paid
$25,000.00 to do so.

179. As a direct and proximate result of Plaintiff's reliance of the representations,
Plaintiff suffered a pecuniary loss. When he was terminated on the basis of just cause, he
lost Incentive Amounts that he eamed, he lost his $25,000.00 financial investment in the
company, as well as those pecuniary and other losses set forth in paragraph 99.

180. As a direct and proximate result of the conduct of Cafe Enterpnses Inc.
Piaintiff sustained substantial compensable losses including actual and consequential
damages, and attorney's fees, expert fees, and costs. The conduct of Cafe Enterprisés,
Inc. caused Plaintiff to engage legal counsel. Also, the actions of the company were
willful, wanton and/or in reckless disregard for Plaintiff's rights and Plaintiff is entitled to

punitive damages against it as well as such other damages to which he may be entitied,

including pre-and post-judgment interest.
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WHEREFORE, Plaintiff prays that this Court grant him the following refief:

a.

As to his First Cause of Action, for actual, consequential,
compensatory, and punitive damages and such other damages to
which he may be entitied, including attorney’s fees, expert feés,
cdsts, and pre-and post-judgment interest. |

As to his Second Cause of Action, for actual, consequential,
compensatory, and punitive damages and such other damages to
which he may be entitled, including attorney’s fees, expert fees,
costs, and pre-and post-judgment interest.

As to his Third Cause of Action for actual, consequential,
compensatory, and punitive damages and such other damages to
which he may be entitled, including attomey's fees, expernt fees,
costs, and pre-and post-judgment interest.

As to his Fourth Cause of Action, the amounts due as wages,
attomey’s fees, expert fees, costs, ahd up to three (3) times any
amounts that may be due and such other damages to which he may
be entitled, including pre-and post-judgment interest.

As to his Fifth Cause of Action, actual, consequential, compensatory,
and punitive damages and such other damages to which he may be
entitled, including attorney’s fee, expert fees, costs, and pre-and post-
judgment interest.. |

As to his Sixth Cause of Action actual, consequential, compensatory,

and punitive damages and such other damages to which he may be
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entitled, including attorney’s fees, expert fees, costs, and pre-and '

post-judgment interest. S f: n

As to his Seventh Cause of Act:on actual, consequential,
B3 Eus 28 B 3 13

compensatory, and punitive damages and such other damages to
BETH A Canmirt

which he may be entitled, lncludi‘ng rattdmey‘s fees, expert fees,
costs, and pre-and post-judgment interest.

For such other and further legal and equitable relief as this Court

deems necessary, just, and proper.

NANCY A. LIPSK!, LLC
By: e, %

Nancy A. Lipgki - /4

101 Martel

Lexington, outh Carohna 29072
Phone: (803) 951-2772

Fax: (803) 957-3666
Attorney for Plaintiff

Lexington, South Carolina

W 2K 2013,

26



Jeff Robert Sarokas, Appellant
v

Cafe Enterprises, Inc., d/b/a FATZ
and Joel Taylor, Respondents

Case No. 2013-CP-32-03007

Memorandum in
Support of Motion to
Dismiss

Exhibit 2




STATE OF SOUTH CAROLINA. ) ' .

' ) OPERATING PARTNER EMPLOYMENT
) AGREEMENT

COUNTY OF GREENVILLE)

OPERATING PARTNER EMPLOYMENT AGREEMENT, by and between Cafe
Enterlc;rises, Inc. ("Corporation®), a corporation in(.:orporated under the laws of South Carolina with
offices at 4324 Wade Hampton Boulevard, Suite B, Taylors, South Carolina 29687 and Jeff Robert
Sarokas ("Operating Partner") of 544 Peachland Drive, Gilbert, South Carolina 29054, entered into
this thirty first day of March 2008 (the "Effective Date").

WHERFEAS, the Corporation 'is in the business of operating unique, disﬁncthre fu]l
service restanrants featuring a specialized menu and full bar service;

WHEREAS, the Corporation has established an operating partner plan with certain
individuals; |

WHEREAS, the Corporation desires to enter into an operating partuer relationship
with the Operating Partner on certain terms and conditions as set forth herein;. and

WHEREAS, the Operating Partner is willing to accept such relationship upon the
terms and conditions set forth herein.

NOW, THEREFORE, for and in consideration of the within premises, the payment
of Twenty-Five Thousand and No/100 ($25,000.00) Dollars to the Corporation by the Operating
Partner, employment of Operating Partner by the Corporation, and other gaod and valnable
consideration, the receipt and suﬂic?iency of which are hereby acknowledged, the parties hereto do

hereby agree as follows:

1 Location. Corporation agrees to engage the Operating Partuer and the




Operating Partner agrees to serve the Corporation as the operating partuer of the Corporation's
restaxzait located or to be Jocated at 5462 Augusta. Road, Lexington, South Carolina 29072 (“the
Restaurant").

2. Term. The term of the Agreement shall commence on the Effective Date
and shall continue until the fifth (5th) anniversary thereof.

3. Duties. The Operating Partner agrees to exert his best efforts in carrying out

the general purposes and affairs of the Corporation. The Operating Paxtaer further-agrees to serve
as the Restaurant’s operafing partver, including, without limitation, fulfilling all general manager
duties associated with the Restaurant, including without limitation, operating thé Restaurant and
being on site during meal shifts as required by the Corporation. Notwithstanding any confrary
provision. herein, the Operating Partner agrees to perform such services and duties as may be
assigned to him from time to time by the Corporation aund to devote his full time, energies and best
efforts to the pexformance thereof.

4. Comprehensive Compensation. As compensation for the Operating Partner's
services under this Agreement, the Corporation shall pay to the Operating Partner compensation in
such amounts and upon such terros as provided in this Section.

(2 Base Compensation. The Corpoxation shall pay a gross salary as
determined from time to time by the Corporation ("Base
Compensation"); provided, however, the Operating Partuer's anonal
Base Compensation during the term of this Agreement shall not be

less than Fifty-Two Thousand and No/100 ($52,000.00) Dollars
payable in equal weelly installments.

(®)  Incentive Amounis. The Corporation shall pay, pursuant to
subsection (c) below and less any required federal, state or local
withholding requirements, a monthly amount (as adjusted, the
"Incertive Amowat") equal to : (i) four (4.0%) pevcent of each




month’s Profit After Conirollables if Profit After Controllables is
greater than or equal to fifteen (15%) percent but less then twenty
(20%) percent; (ii) five (5.0%) pexcent of each raonth’s Profit After
Controllables if Profit Afier Controllables is greafer than or equal to
twenty (20%) percent but less than twenty-five (25%) percent; (iii)
six (6.0%) percent of each month’s Profit After Controllables if
Profit After Controllables is greater than or equal fo twenty-five
(25%) percent but less than twenfy-seven and one-half (27.5%)
percent; and seven and one-half (7.5%) percent of each month’s
Profit After Confrollables if Profit After’ Controllables is greater than
twenty-seven and one-half (27.5%) percent; provided, bowever, that
the Corporation shall not pay, and the Operating Partner shall not be
entitled to, any such Incentive Amount for months during which the
Profit After Confrollables is not greater than or equal to fifteen (15%)
percent of the Restaurant's Total Sales.

(¢) Incentive Amount Payment. The Tncentive Amount shall be paid to
the Operating Partner on or before the sixtieth (60th) day following
the end of each month.

(d  For pusposes of this Agreement, Profit After Controllables and Total
Sales shall have the meanings ascribed thereto on the Corporation's
monthly operating staterents. For the purpose of detexmining Profit
Adfter Controllables and Total Sales for any time period other than the
Corporation's fiscal year, the Corporation. shall determine Profits
After Controllables and Total Sales and the Operating Partner shall
not have the right to dispute ox challenge such determination. Profit
After Confrollables and Total Sales for the Corporation's fiscal year
shall be determined by the Corporation's independent accountants
and such determination may be reviewed by the Operating Partner.
Any discrepancy shall be comected as soon as possible after
detection.

(¢) The Operating Partner hereby acknowledges that the Incentive
Amount in Subsection (b) above does not constitute an interest of
any kind in the Corporation. or any specific assets of the Corporation.
5. Life Insurance. The Corporation, in its discretion, may apply for and procure
in its own name and for its own benefit, life insurance on the life of the Operating Partoer in any

amouxt or apnounts considered advisable by the Corporation, and the Operating Partner shall submit

to any medical or other examination, and shall execute and deliver any application. or other




instrument in writing, reasonably necessary to effectuate snch insurance.

6. Confidential Information. The Operating Pavtner aclnowledges that he will
have possession of or access to confidential information relating to the business of the Coxporation |
including, but not limited to, writings, reports, manuals, processes, financial information, business
plans, arrangements with supphiers, or other matexial embodying trade secrets, including, but not -
limited to, recipes and other information wtilized by the Corporation in preparation of its products
for its customers. Such information other than any inforraation which is in the public domain
through no act or omission of the Operating Partner or which Te is authorized to disclose, is xeferred
to collectively as the "Confidential Jnformation". A§ a material inducement to the Corporation to
enter into this Agreement, dlﬁing his relationship by the Corporation and thereafter the Operating
Partner agrees:

(@ Not to divulge, disclose, use or exploit in any manner the
Confidential Information for himself or any other person,
partuership, association, corporation. or other entity other than the
Corporation;

(b)  Not to remove any Confidential Information, or any reproduction
thereof, from the possession of control of the Corporation; and

© To otherwise freat the Confidential Information in a confidential
manuer.

7. Non-Compete Agreement. In consideration of his operating partner
relationship, his employment with the Corporation and his access to the Confidential Information,
the Operating Partner agrees that, for so Jong as he is employed by the Corpomﬁon, and for a petiod
of two (2) yeears thereafter, he will not, within a twenty-five (25) mile radius of any facility currently
operated by the Corporation or any Affiliate of the Corporation as of the date of this Agreement ox

subsequently established or acquired by the Corporation, render his services as an employee, owner,




officer, director, executive, or consultant fo any Family Dining Restaurant business similav to or
competitive with that engaged in by the Corporation duing the Operating Partuer's enoployment by

the Corporation. "Affiliate" shall mean, for the purposes of this Agreement, each entity that divectly

or indirectly through one or more intermediaries, owns ot controls, or is controlled by or undexr -

common control with any other entity. For the purpose of this definition, "confrol" means the
possession, directly or indirectly, of the power to direct or cause the direction of mansgement and
policies, whether through the ownership of voting securities, by contract or otherwise.

8. Remedies. The Operating Partner expressly agrees that the remedy at law
for any breach or threatened breach by the Operating Partner of Sections 6 or 7 will be inadequate
and that upon any such breach or threatened breach the Corporation shall be entitled as a matter of
right to- injunctive relief in any Court of competent jurisdiction, in equity or otherwise, to enforce 4
specific performance of the Operating Partner's obligations under these provisions without the
necessity of proving the actual damages to the Corporation or the inadequacy of a legal remedy.
The rights conferred upon the Corporation by the proceeding sentence shall not be exclusive of but
shall be in addition to, any other rights or Iemediés which the Corporation may have at Jaw, in
equity or otherwise.

9. Reasonableness of Restrictions. The Operating Partner has carefully read
and considered the provisions of the above paragraphs and, having done so, agrees that the
restrictions set forth in these Paragraphs, including but not limited to, the time period of restriction
 and the substance of the restriction are fair and reasonsble and are reasonably requﬁed for the
protection. of the interests of the Corporation. and it patent or subsidiary corporations, officers,

directors, shaveholders, and other Operating Partner. Tf a Court detexmines that the foregoing




restrictions are too broad or otherwise unreasonable under the applicable law, including with respect
to fime, geography, or scope of the A greement, the Court is hereby requested and authorized by the
parties hereto to revise the foregoing restriction to include the maxivoum vesfriction allowable under
the applicable law. In the event that, notwithstanding the foregoing, any of the provisions of the
above paragraphs shall be held to be invalid or unenforceable, the remaining provisions thereof shall
nevertheless continue fo be valid and enforceable as though the invalid or unenforceable paxts had
not 5een included therein. Tn the event that any provision of the above paragraphs relating to the
time period and/or .the areas of restriction and/or related aspects sha]l be declared by a court of
competent jurisdiction to exceed the maximum restrictiveness such court deerns reasonable and
enforceable, the time period and/or areas of restriction and/or related aspects deenied reasonable and
enforceable by the court shall become and thereafter be the maxinum restriction in such regard, and
the Testriction. shall remain enforceable to the fullest extent deemed .reasonable by such cowt.

10.  Hold Harmless - Indemnity. The Corporation shall indemnify the Operating
Partner and hold him harmless for any acts or decisions made by him. in good faith while

performing sexrvices for the Corporation. The Corporation shall, in all events when the Operating

Partner is in good faith performing services or acting on behalf of the Corporation, pay any and all

judgments, attorney’s fees and costs incurred by the Operating Partner in connection with the
defense of any act, suite or praceeding, including any appeal, and in¢luding the cost of any in-court
or out-of-court setflement arising out of or in connection with such acts or representations by the
Operating Partner.

11.  Termination. The Operating Partner's employment and this Agreement will

be terminated:
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By the Operating Partner's death, at which time the Corporation's
Base Compensation. and Inceative Amount obligations uuder
paragraph 4 above will cease; provided, however, that if the
Operating Partner's employment is tenminated undex this subsection
(a), the Corporation shall pay within ninety (90) days following the
Operating Partner's death, and the Operating Partuer's estate shall
accept as full settlement of any claims under this Agreement, the
following: Twenty Thousand and No/100 ($20,000.00) Dollars if
employment is texrminated during the fixst (1st) year following the
execution of this Agreement; Fifteen. Thousand and No/100
($15,000.00) Dollars if employment is terminated during the second
(2nd) year following the execution of this Agreement; Ten Thousand
and No/100 ($10,000.00) Dollars if employment is texminated during
the thixd (3xd) year following the execution of this' Agreement; and

" Five Thousand and No/100 ($5,000.00) Dollars if employment is
terminated during the fourth (4th) year following the execution of
this Agreement;

At the election of the Operating Partner upon one months advance
notice, at which time the Corporation's obligation to pay Base
Compensation under paragraph 4 above will cease and the Operating
Partner shall forfeit any accrued but umpaid Incentive Amount;

By mutual agreement of the Operating Partner and the Corporation;

By the dissolution and liquidation of the Corporation (other than as
part of a reorganization, merger, consolidation, or sale of all or
substantially all of the assets of the Corporation whereby the business
of the Corporation is continued), at which time the Corporation's
Base Compensation and Incentive Amount obligations under
paragraph 4 above will cease;

™ By the Corporation for Just Cause. For purposes of interpreting this
Agreement "Just Cause" can jnclude: (i) a conviction of or a plea of
guilty or nolo contendere by the Operating Partner to a felony or
misdemeanor involving fraud, embezzlement, theft, or dishonesty or
other criminal conduct against the Corporation or against others
outside the corporation; (i) habitual neglect of the Operating
Partner's duties or failure by the Operating Partner to perform or
observe any obligation of such employment that is not remedied
within thirty (30) days after wiitten notice thereof from the
Corporation or its Board of Directors; (iii) any material breach by the

~ Operating Partner of this Agresment; (iv) any frand, embezzlement,
theft ox dishonesty, any intentional misrepresentation of the revenues




agrees to resign

®

(&)

or expenses at the Restaurauf, including, without lmitation,
"padding" the payroll, allowing wnauthorized complementary meals
and altering actual inventory levels; or (v) any disloyal act designed
to injure the Corporation's business. The above ate provided by way
of example but are not exclusive. Should -the Operating Partoer
dispute whether he was terminated for Just Cause, then the
Corporation and the Operating Partuer shall enter immediately into
binding arbitration pursuant to the Commercial Axbitration Rules of
the American Arbitration Association, the cost of which shall be
borse by the non-prevailing party. A teroination for Just Cause will
resulf in the iminediate cessation of all Base Compensation inder
‘paragraph 4 and the Operating Partner shall forfeit any accrued but
mpaid Incenfive Amount, but will not affect the Operating Partner's
obligations hereunder; ’

At the option of the Corporation for a reason other than "Just Cause,"
af which time the Base Compensation and the Tncentive Amount
obligations shall terminate; provided, however, that if the Operating
Partner's employment is terminated under this subsection (D), the
Corporation shall pay within ninety (90) days following texmination,
and the Operating Partner shall accept as full setflement of any
claims under this Agreement, the following: Twenty Thousand and
No/100 ($20,000.00) Dollaxs if employment is terminated during the
first (1st) year following the execution of this Agreement; Fifteen
Thousand and No/100 ($15,000.00) Dollars if employment is
terminated during the second (2nd) year following the execution of
this Agreement; Ten Thousand and No/100 ($10,000.00) Dollars if
employment is terminated during the third (31d) year following the
execution of this Agreement; and Five Thousand and No/100
($5,000.00) Dollars if employment is terminated during the fourth
(4th) year following the execution of this Agreement; or

At the end of the term of this Agreement, at which time the Base
Compensation and the Incentive Amount obligations shall terminate
and the Corporation shall pay, within ninety (90) days following the
termination of this Agreement, an aount equal to ten and seven
tenths (10.7%) percent of the average of the Restaurant's Profit After
Controllables for the last two (2) years of this Agreement to the
Operating Pariner.

T the event of termination of this Agreement other than for death, the Operating Partner hereby

from all positions held in the Corporation, including without limitation any position




as a director, officer, agent, trustee, or consultant of the Corporation or any affiliate of the
Corporation.

12, Option upon Termination of Agreement. If this Agreement terminates as
provided in paragraph 11(g) above, the parties may agree to contivue the Operating Partuer’s
employment as follows:

(@ Operating Partner may continue to serve the Corporation. as the
operating partuer of the Restauraut for an additional five (5) year
term. In such case, Operating Pariner shall execute the Operating
Partner Bmployment Agreement then in use by the Corporation and
shall pay Twelve Thousand Five Hundred and No/100 ($12,500.00)
Dollars as consideration for such Agreement. f such case, the
Incentive Amount will remain constant and at the end of the

additional five (5) year term, the Operating Partner will be eligible
for an additional payment as provided in Paragraph 11(g) above; or

(b)  Operating Partner and the Corporation may agree that Operating
Partner may continue to serve the corporation as the operating
paxtner of a restaurant in a different location. Tn such case, Operating
Partner shall execute the Operating Partner Employment Agreement
then in use by the Corporation and shall pay any consideration then
required by that Operating Pariner Employment Agreement.

13.  Waiver. A party's failure to insist on co@ﬁmce or enforcement of any
provision of this Agreement, shall not affect the validity or enforceability or constitute a waiver of
future enforcement of that provision or of any other provision of this Agreement by that party or any
other patty.

14.  Goveming Law. This Agreement shall in all respects be subject to, and
governed by, the laws of the State of South Carolina.

15.  Severability. The invalidity or unenforceability of any provision in the
Agreement shall not in any way affect the validity or enforceability of any other provision and this

Agreement shall be constraed in all resbeds as if such invalid or unenforceable provision had never




been in the Agreement.

16.  Naotice. Any and all notices required or penmitted herein shall be deemed

delivered if delivered personally or if mailed by registered or certified mail to the Corporation at its

principal place of business and to the Operating Partner at the address hereinafier set forth following
the Operating Partuer's signature, or at such other address or addresses as either party may hereafter
designate in writing to the other. o

17.  Assignment. This Agreement, together with any amendments hereto, shall
be binding upon and shall inure to the benefit of the parties hereto and their respective successors,
assigns, heirs and personal representatives, except that the rights and benefits of the Operating
Partaer under this Agreement may not be assigned.

18.  Amendments. This Agreement may be amended at any 1;ime by mutnal
consent of the parties hereto, with any such amendment to be invalid unless in writing, signed by the
Corporation and the Operating Pastner.

19. Dntire Agreement. This Agreement comtaing the ‘entire agreement and
understanding by and between the Operating Partner and the Corporation with respect to the
employment of Operating Partner, and no representations, promises, agreeménts, or understandings,
written or oral, rdﬁng to the hiring of the Operating Partner by the Corporation not contained
herein shall be of any force or effect.

20.  Burden and Benefit. This Agreement shall be binding upon, and shall inure
to the benefit of, the Corporation and Operating Partner, and thejr respective heirs, personal and
legal representatives, successors, and assigns.

21.  Headings. The various headings in this Agreement are inserted for

10




convenience only and are not paxt of the Agreement.
IN WITNESS WHEREOF the Corporation has by its appropriate officer, signed an

affixed its seal and the Operating Partner has signed and sealed this Agrecmeﬁt the date and year

CATE BWRISES, INC.
i ‘ﬁg T

Ma.r

1 Robert Sarokas

~Doc# 301271.0} - 4/14/2008 3:13:15 PM.
04060/0001 operating partner agreement — Jeff Robest Sarolms

11
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STATE OF SOUTH CAROLINA w1 ~~IN THE COURT OF COMMON PLEAO /&
i iow =+ SEVENTH JUDICIAL CIRCUIT /¢
COUNTY OF LEXINGTON ) : 4 |
;v o)y - - - CASENO.: 2013-CP-32-03007 L[{
[ '-3)" P2 U 2%,
JefT Robert Sarokas, ) MOTION AND ORDER INFORMATION
Plainfiff, ¢ )i 7~ """ FORM AND COVERSHEET

VS. T
LLsAy

Taylor,

)

b

Cafe Enterprises, Inc., d/b/a FATZ and Joel )
)

)

Defendant.
Plaintiff’s Attorney: Nancy A. Lipski, Esq. Defendant’s Attorney: Matthew K. Johnson, Esq.
NANCY A. LIPSKI, LLC, Ogletree Deakins, PO Box 2757, Greenville, SC 29602
101 Martel Drive, Lexington, SC 29072 Phone: 864.271.1300 Fax: 864.235.8806
Phone: 803.951.2772 Fax: 803.957.3666 E-mail: matthew.johnson@ogletreedeakins.com
E-mail: nlipski@lipskilawfirm.com

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and II1)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)
- : SECTION I: Hearing Information
Nature of Motion: Motion to Compel Arbitration .
Estimated Time Needed: 30 minutes Court Reporter Needed: [XJYES/[ ] NO
SECTION II: Motion/Order Type

[X]Written motion attached
[_IForm Motion/Order
I'hereby move foyfrelief or action by the court as set forth in the attached proposed order.

Mcndt Y Y2~ 42225

Sighatur¢/of Attorney for [ ] Pl3intiff /] Defendant Date submitted
‘SECTION IITI: Motion Fee

[X] PAID - AMOUNT: $25.00
[J EXEMPT: (L] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
(] Indigent Status  [] State Agency v. Indigent Party
[] Sexually Violent Predator Act [ Post-Conviction Relief
(] Motion for Stay in Bankruptcy
] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
H Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ ] Other:
JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order.
[ other: Date: -
CLERK'’S VERIFICATION ;lj“ _
/ r :.’3,: ".
Collected by: Date Filed: ’

[ MOTION FEE COLLECTED: $
[C] CONTESTED — AMOUNT DUE: $




. ORIGNAL

)
) IN THE COURT OF COMMON PLEAS
) .

-

STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON ; . ;i - |

Jeff Robert Sarokas, CETE A )T I
Co
Plaintiff, - =y NOTICE OF MOTION
vs. ) AND
) MOTION TO COMPEL
Cafe Enterprises, Inc., d/b/a FATZ ) ARBITRATION
and Joel Taylor, )
) C.A. No. 2013-CP-32-03007
Defendants. )
)

TO: PLAINTIFF/COUNTERCLAIM DEFENDANT, JEFF ROBERT SAROKAS,
AND HIS ATTORNEY, NANCY A. LIPSKI, ESQ.

YOU WILL PLEASE TAKE NOTICE that Defendants, Cafe Enterprises,
Inc., d/b/a FATZ and Joel Taylor will, ten (10) days from the date of service of this
motion or at such time as the Court may determine, move the Court for an order
pursuant to the Federal Arbitration Act (‘FAA”), 9 U.S.C. §§ 1 et seq., compelling
arbitration of all claims asserted by Plaintiff Jeff Robert Sarokas against
Defendants in the above captioned action.

Defendants certify that it attempted, without success, to resolve the matters
giving rise to this motion by e-mail to Plaintiffs’ counsel, a copy of which is attached
as Exhibit A to this motion, and that Plaintiff has refused through lack of
response, Defendants’ demand for arbitration.

This motion is further based on the applicable statutory and case law of the
State of South Carolina and the United States of America, the South Carolina Rules

of Civil Procedure, and any memoranda of law, affidavits or other evidence which



bt

may be submitted prior to the hea’rirfgg’ari'"‘ﬂﬁ"é motion, as well as any oral argument

that might be submitted by counsel at the heating:

yoeffes s

BRI
]

Matthew K. Jobhson (S.C. Bar No. 12284)

OGLETREE, DEAKINS, NASH, SMOAK
& STEWART, P.C.

300 N. Main Street (29601)

PO Box 2757

Greenville, South Carolina 29602

(864) 271-1300 (telephone)

(864) 235-8806 (facsimile)

matthew.johnson@ogletreedeakins.com

Attorney for Defendants,
Cafe Enterprises, Inc., d/b/a FATZ and Joel
Taylor

September 27, 2013



S ORemy

.5 L.t ) ' IN'THE ¢OURT OF COMMON PLEAS
COUNTY OF LEXINGTON )

STATE OF SOUTH CAROLINA

[ N AT
N7

Jeff Robert Sarokas, )
)
Plaintiff, )
N ; CERTIFICATE OF SERVICE

)

Cafe Enterprises, Inc., d/b/a FATZ ) C-A. No. 2013-CP-32-03007
and Joel Taylor, )
)
Defendants. )
)

I hereby certify that on this 27th day of September, 2013, I have caused a true
and correct copy of the foregoing Defendants/Counterclaim Plaintiffs Notice of
Motion and Motion to Compel Arbitration to be served upon
Plaintiff/Counterclaim Defendant through counsel, via U.S. Mail, First Class, with
sufficient postage attached thereto, as follows:

Nancy A. Lipski, Esq.
NANCY A. LIPSKI, LLC

101 Martel Drive
Lexington, SC 29072

V(wﬂ L

Matthew K. Johnson (S.C. Bar No. 12284)

15995318.1



Jeff Robert Sarokas, Plaintiff, vs. Cafe
Enterprises, Inc., d/b/a FATZ and Joel Tavlor

C.A. No. 2013-CP-32-03007

Exhibit A

16070148.1



Johnson, Matthew K.

From: Johnson, Matthew K.

Sent: Wednesday, September 18, 2013 10:09 AM
To: ‘Nancy Lipski'

Subject: Cafe Enterprises/Sarokas - Arbitration
Nancy:

I've received the Complaint filed against Cafe Enterprises, Inc., and Joel Taylor. | will be representing
both defendants. As you are aware based upon our prior discussions, we believe that the Operating
Partner Employment Agreement requires that these issues be arbitrated. I'd like to ask that you
consent to dismissing the lawsuit, or agreeing to stay the lawsuit pending arbitration. Based upon our
prior discussions and the allegations of the Complaint, | am assuming you are not interested in
arbitration, or that you simply believe the arbitration provision is unenforceable. Before | file our
motion to compel arbitration, | wanted to confirm your position to satisfy our obligation under Rule
11(a) to attempt in good faith to resolve the matter before filing our motion. Thank you.

Matthew K. Johnson | Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
P.O. Box 2757 | Greenville, SC 29602 | Telephone: 864-240-8252 | Fax: 864-235-8806
matthew.johnson@ogletreedeakins.com | www.ogletreedeakins.com




Jeff Robert Sarokas, Appellant

v.
Cafe Enterprises, Inc., d/b/a FATZ
and Joel Taylor, Respondents

Case No. 2013-CP-32-03007
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FORM 4

STATE OF SOUTH CAROLINA ) JUDGMENT IN A CIVIL CASE
COUNTY OF Lexington - ; '
INTHE COURT OF COMMON PLEAS : CASE NO. [% CP- 5007
Jel B. Swrokas (aft Entaprises £+ al
PLAINTIFES) , DEFENDANT(S) »
- ' Attorney for : [ | Plaintiff -+ [ ] Defendant
Submitted by: or ’

(] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE) .
JURY VERDICT. This action came before the court for atrial by jury. Theissues .
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. :
The issues have been tried or heard and a decision rendered. [ See Page 2 for additional information,

ACTION DISMISSED (CHECK REASON): [(] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [ | Other

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; (] Bankruptcy;

[] Binding arbitration, subject to right to restore to confirm, vacate or mod1fy
.. arbitration award; [_| Other - ,
| " DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed; [] Reversed; [ ] Remanded; [] Other

NOTE:* ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
‘ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

ITIS ORDERED AND ADJUDGED = See attached order (formal order to follow) [ ] Statement of Judgment
by the Court: : .

0O o oo

ORDER INFORMATION

This order [] ends does not end the case.
Additional Informatgxorll for the Clerk : &fd,er &V[u/]‘h ﬂﬂ m Dho‘w {O [ﬂmpf /

[ . . fNFORMATION FOR THE JUDGMENT INDEX . A
Complete this section below when the judgment affects title to real or personal property or if any amount
shoild be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

. Judgment in Favor of Judgment Against - Judgment Amount To be Enrolled
(List name(s) below) : _ (List name(s) below) - (List amount(s) below) |
. $ . _
3
18
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STATE OF SOUTH CAROLINA o | .
o N L_iﬁ’_NTHE COURT OF COMMON PLEAS..
COUNTY OF LEXINGTON )

T M P o20ub
‘Jeff Robert Sarokas, an )
| ETH 4. CARRIGE ORDER GRANTING

: i

Plaintiff, C‘[%Qﬁngg&?%R DEFENDANTS’ MOTION TO
COMPEL ARBITRATION AND

S Vs DENYING PLAINTIFF’S
: MOTION TO DISMISS
Cafe Enterpnses Inc., d/b/a FATZ COUNTERCLAIMS

.and Joel Taylor, .

Defendants. C_.A. No. 20 13-CP_-32-03007

Before this Court are the Motion to Compel Arbitration filed by Defendants
Cafe-'Enterprises, Irrc., d/b/a FATZ (“FAT-Z”) and Joel Taylor, dated September 27,
2013, and file-stamped October 1,-2013, and the Motion to Dismiss Counterclaime
or Make More'Deﬁ'm'te AStatements and Motion for Judgment on th_e Pleadings as to
Alternative Defenses (“Motion to Disrrriss Counterclaims”), filed by Plaintiff Jeff
Robert Serokas (.“Sarekas”), dated Octqber 28, 2013, and filed-stamped October 29,
2(ﬁ3. After reviewing the parties’ motions, hearing oral argumerlt on ]-)ec-elm;ber 13,
2013, and consrdermg the memoranda, supplemental memoranda, and eXhlbltS filed -
by the partres with respect to the Motion to Compel Arbitration, the Court is of the' .
opinion that the Motion to Compel should be GRANTED and the }Motmn to Dlsmlss_
Countercleims should be DISM_ISSED, with the latter subject to consideration by
the arbitrator. V

The parties’ Operatinlg Partner Employment Agreement (“Agreement”),

which governed Sarokas’ employment as an Operative Partner by FATZ, contains
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language governing termination and, in particular, termination for “Just Cause” in
the instance of “habitual neglect of the Operating Partner’s duties . . . .” Agreement,

B §11(e)(ii), p. 7. Furthermore, with respect to disputes related to. termir_xétion

pursuant to “Just Cause,” the Agreement requires “bin-din,;zr arbitration

pursuant to the Commercial Arbitration Rules of thé American Arbitration

" 'Association, the. cost of which shall be borne by the non-prevailing party.”
Agreement, § 11(e) (emphasis added). The plain meaning of § 11(e) and § li(e)(ii)
' encompassés the present dispute between parties pertaiﬁing- to the te‘r'm-ina‘tion of
ﬁhé Agreement. |

The arbitration provision at issue is enforceable pursuant to the Federal

Arbitration Act (‘FAA”), 9 U.S.C. §§ 1 et seq. The FAA reflects “a liberal federal

‘policy favoring arbitration agreements.” Adkins v. Labor Ready, Inc., 303 F.3d 496,
500 (4th Cir. 2002). This presumption in favor of arbitration is equally apparent in

our state court case law. “There is a strong presumption in fav_or of the validity of

arbitration aéreements beca‘tu.-se both state and fgderal policy favor arbitration of
- disputes.” Herroﬂ v. Century BMW, 693 s.E.zd 394, 397 (S.C. 2010) (emp}{asis
added) Szmpson v. MSA ofMyrtle Beach, Inc., 644 S. E 2d 663 (S C. 2007); Towles v.
‘United Healthcare Corp.,. 524 S E 2d 839, 842 (S C. App 1999).

In thls case, arbitration pursuant to the FAA is appropriate because: (1) there
is a disf)ute b‘etv;reen the parties; (2) there 1s a written agréement that includes an

arbitration provision which purports to cover the-dispute; (8) there is a relationship
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of the transactipn at issue to interstate commerce; and (4) one paftsf has refused to
arbitrate the dispute. Adkins, 303 F.3d at 500-501. |
: At mdst, Sarokas challengéa satisfaction of the third element—whether there
isa -relationship of the transaction at issue to- interstate commerce. However, FATZ
has shown that it‘ope_rates éésu_al dining restaurant's in multiple states—South
Caroiin'a, North Caro’lina, Virginia, Tennessee, and Georgi’a-. Affidavit of Johﬁny R.
Cannon, § 3_.'Further, FATZ purchaées food and supplies pursUanf to a Master
.Distributor Agréement with U.S. F oodServicé’s- -Cha-rlo'tte Division that . are
warehoused and distributé_d to FATZ from Charlotte, North Carolina. Cannon Aff.
11 5—8'.‘ Furthermore, FATZ has shown iﬁ regulérly attracted gueéts from outside.
the state of South Carolina. Ca_nnon'Aff. 9 9‘& 10. Even absent these evi’déntiary
proofs, the “interstate” naturé of restaurants has been recogm'zed as a matter of law
by the United Supreme Court in Katzenbach wv. McC’l'ung, 37‘9- U.S. 294' (1964).
Because inter'statev comrﬁ_érce is evident, federal law Apursuant to the FAA applies.”
See alsb', Brown v. Ryan’s Family Steak Houses, Inc., 2004 U.S. Dist. LEXIS 27456 -
at *7, fn 3 (D.S.C. 2004) (South 'Carolina Distfict Court held agreement to érbitrate
between restaurant and waitréss in North Charleston was sufficiently related to |
in»tersfcate.commerce because, among others restaurént 'operat'ed reétéurahts in
multiple states and was involyed iﬁ tﬂe interstate procurement of fqdd.).
Further, the‘Agreemenﬁ'is not uncons'cionabie or otherwise unenforceable.
“[A] party may seek revocation of the contract under ‘éuch grdunds as exist at law or

in. equity, including fraud, duress, and unéons_cionability"’ Simpsoﬂ v. MSA of

Page 3of4



Myrtle Beqch, Inc., 644 S.E.2d 663, 668 (S.C. 2007). Unconscionability requires a

finding of “absence of meaningful choice on the part of one party, due to one-sided

contract provisions, together with terms that are so oppressive that no reasonable

person woﬁld mske, them and no fair and honest person-_would accept th.em.”
Simpson; 644 .S.EA,Zd at 668. Hefe, there 1s insufficient evidence upon Which to -
conclude the elemests on uncoﬁscionabih'ty— are present. - |

It is, ‘therefors, ORDERED that the Motion to Compel Arbitration is
_GRANTED and, because all clairhs assertsd by Plaintiff are. prsper for arbitration,
this- sction be dismissed pursuant to Choice Hotels Int’l, Inc., v. BSR Tropicaﬁa
Resort, Tnc., 252 F.3 707, 710 (4th Cir. 2001), and all claims asserted by Plaintiff
should be refer;'ed to arbitration consisfent with the parties Aéreemeﬁt. In addition,
Plaintiffs Motion.to Dismiss Couhfcerclaims 18 r-noot‘and, thereforé, DISMISSED,
subject to'further- consideration by the arbitrator, should arbitfation be pursued
.furt;her.‘ '

" AND IT IS SO ORDERED.

-4
- =
Dated this [ 7 'day of ] At .

e Honorable Thomas A. Russo :

" 16854444.1
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Jeff Robert Sarokas, Appellant
v

Cafe Enterprises, Inc., d/b/a FATZ
and Joel Taylor, Respondents

Case No. 2013-CP-32-03007

Memorandum in
Support of Motion to
Dismiss
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
NI ) ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON R
' ) CASENO.:2013_-CP-32-03007
B B
Jeff Robert Sarokas, ) MOTION AND ORDER INFORMATION
re 71y Plaintiffs ). - FORM AND COVERSHEET
vs. LA :
Cafe Enterprises, Inc., d/b/a FATZ and Joel ) ' @ Py
Taylor, ' .
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Nancy A. Lipski, Esq., Bar No. Matthew K. Johnson,Esq., Bar No.
Address: Address:
101 Martel Drive, Lexington, SC 29072 PO Box 2757, Greenville, Sc 29602
Phone: 803-951-2772Fax 803-957-3666 Phone: 864-271-1300 Fax864-235-8806
E-mail: nlipski@lipskilawfirm.comOther: __ E-mail: _
: ‘ matthew.johnson@olgetreedeakins.
comOther:

FORM MOTION, NO HEARING REQUESTED (complete SECTIONS 1I and 1)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and ITD
T SECTION I: Hearing Information
Nature of Motion: Motion to Reconsider, Alter, or Amend Order Granting Defendants' Motion to
' Compel Arbitration and Denying Plaintiff's Motion to Dismiss Counterclaims

ZMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)

Estimated Time Needed: 30 mins Court Reporter Needed: XIYES/[ |NO
SECTION II: Motion/Order Type ‘

[ JWritten motion attached : _

JForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for [ ] Plaintiff /[ ] Defendant Date submitted
d SECTION III: Motion Fee
PAID - AMOUNT: $ QSQ'—O (Chect# 3353
] EXEMPT: . [J Rule to Show Cause in Child or Spousal Support
(check reason) . ] Domestic Abuse or Abuse and Neglect
[] Indigent Status [ ] State Agency v. Indigent Party
(] Sexually Violent Predator Act [] Post-Conviction Relief
(] Motion for Stay in Bankruptcy
["] Motion for Publication  [[] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter: '
[] Other:
' JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
["] Other: Date:




CLERK’S VERIFICATION

Collected by: Date Filed:
[] MOTION FEE COLLECTED: $
[ ] CONTESTED - AMOUNT DUE: $

SCCA 233 (11/2003)
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'STATE OF SOUTH CAROLINA .~ 1 1... )= IN THE COURT OF COMMON PLEAS
) FOR THE ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON it c== o) m o o |
Jeff Robert Sarokas, o o) Gase No: 2013-CP-32-03007 @@
OETR A Oy R
: ""‘."H.')f""..:s::'. ' y
Piaintiff, ll Lk - V')'\”“'V]' .

) NOTICE OF MOTION AND MOTION
V. ' ) TO RECONSIDER, ALTER, OR AMEND
. ) ORDER GRANTING DEFENDANTS’
Cafe Enterprises, Inc. d/b/a FATZ and ) MOTION TO COMPEL ARBITRATION AND
Joel Taylor, ) DENYING PLAINTIFF’S MOTION TO

) DISMISS COUNTERCLAIMS
)
)

Defendants.

TO: MATTHEWK. JOHNSON, ESQ., ATTORNEY FOR DEFENDANTS:

YCU WILL PLEASE TAKE NOTICE THAT the Plaintiff, by and through his
undersigned counsel, as soon as counsel may be heard, will move before the
Honorable Thomas A. _Russo, for an Order reconsidering, altering, or ameﬁding the
Order Granting Defendants’ Motion to Compel Arbitration and Denying Plaintiffs Motion
to Dismiss Counterclaims (“Order”) emanating from a hearing that was held in this case
on December 13, 2013 in Lexington County Common Pleas Court. The grounds for this
motion are:

1. A copy of the Order entered in this case (Exhibit A) is attached.

2. Plaintiff s counsel received written notice of the entry of it on Friday,
February 14, 2014 when Defendants’ counsel emailed her advising that he had received
 the executed Order.!

3. The Order did not address Defendants’ failure to-timely comply with Rule

6(d)'of the South Carolina Rules of Civil Procedure (“SCRCP”). Plaintiff objected to

! Defendant'’s counse! emailed the Order to Plaintiff s counsel on Wednesday, February 19, 2014,
pursuant to her request because she had not yet received it.
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Defendants providing the Affidavit of Johnny R. Cannon and other Exhibits only 2 days
before the hearing", though they were obtained almost 3 months before the héaring.
Plaintiff moved to strike them. It appears that the Court allowed them and consﬂidered
them inasmuch aé they provided the only information upon which the Court could base
its decision. Without them, there would be no evidence in the record to support
Defendants’ position or the Court's Order. Compliance with Rule 6(b) SCRCP is
mandatory by its élain language to ensure due process.

4, Arbitration is a matter of contract. The Order does not address the plain
and unambiguous language contained in paragraph 14 on page 9 of the Operéting
Partner Employment Agreement (“OPEA”) which states that “(t)his Agreement shall in
all respects be subject to, and governed by, the laws of the State of South Carolina.”
(emphasis added). That includes the arbitration provision. The Court did not apply
South Carolina lay;/ and instead applied federal law and by doing so erred and, in the

. process, reformed the parties’ contract and deprived Plaintiff of the basis of his bargain.
Instead of considering the Federal Arbitration Act (‘FAA”), the Court instead should
have considered .the South Carolina Uniform Arbitration Act.?

5. Assuming arguendo, that federal law applies and analysis pursuant to the

FAA is appropriate, the Court misapplied the law.® The Court, by applying a liberal

2 The Court may not use policy considerations as a substitute for the parties’' agreement. Granite Rock
Co. v. Int'l Brotherhood of Teamsters, 130 S.Ct. 2847, 2859, 177 L.Ed.2d 567 (2010).

3 Consideration of the FAA is only permitted in this case because of Southland Corp. v. Keating, 465
U.S.1, 104 S.Ct. 852, 79 L.Ed.2d 1 (1984). Southland held that the FAA applied in state courts. As
Justice Scalia and Justice Thomas stated in their dissents in Allied-Bruce Terminix Companies, Inc. v.
Dobson, 513 U.S. 265 (1995), both would overrule Southland if presented the opportunity because they
believe that the FAA should not be applied in state courts. They would only need 3 more Justices to join
them. Based on recent decisions of the United States Supreme Court, those 3 Justices could be Justices
Sotomayor, Kagan, and Ginsburg. This is a state court case that involves only state law claims. There
are no federal claims.

2




federal policy favoring arbitration, focused on only 2 indicia of interstate commerce and
prioritized a case (that did not deal with the FAA and hence is not applicable) which
espoused that, as-a matter of law, restaurants by their nature engage in interstate
commerce. The Court erred by not analyzing the underlying transaction between
Plaintiff and Defendants — i.e. Plaintiff's employment — as did the South Carolinal courts
in the employment cases set forth in Plaintiff's memoranda of law respectfully submitted
on December 13, 2013 and January 3, 2014, and as the United States Supreme Court
did in Allied Bruce, infra, at 276-277. Analyzed in that manner, Plaintiff's evidence
-.oven/vhelmingly demonstrates that any nexus between his employment and»interstate
commerce was de minimis.

6. The Order does not address the evidence that Plaintiff presented which
shows overwhelmingly that the arbitration clause was unconscionable or otherwise
unenforceable. By its conclusion, the Court misapplied the law.

7. The Order does not address bifurcation. Defendants filed a Summons
and lodged seven (7) counterclaims against Plaintiff in this state court action. By
doing so, Defendants evidenced their intent and understanding that arbitration does not
“apply to all claims.l For if it did, Defendants would and should have instituted arbitration
proceedings against Plaintiff to vindicate their claims against him in that forum.
Because they did not, their actions reflect agreement with and acquiescence to
bifurcation as espoused in the case of Wellman, Inc. v. Square D. Company, 366 S.C.

61, 620 S.E.2d 86 (2005), and others.* Therefore, Plaintiff's claims against Joel Taylor

* The presumption of arbitrability does not override the principle that a court may submit to arbitration only
those disputes the parties have agreed to submit. Granite Rock Co, supra, at 2859.
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(who was not a signatory to the contract) as well as Defendants’ claims against Plaintiff
must still be litigated.

8. The Order does not a_ddress the plain and unambiguous language of the
arbitration clause (§ 11(e) of Plaintiffs OPEA) which required both the Corporation and
Plaintiff to immediately enter into binding arbitration if Plaintiff disputed whether he was
terminated for cause. Though other corporations may not have entered into an
agreement imposing upon it the mandatory obligation to arbitrate Plaintiffs termination
for cause, the Defendant Corpbration in this case did. As the Court stated in Wellman,
Supra, an unambiguous contract must be enforced according to its terms, regar&less of
the wisdom or folly of those terms or the parties’ failure to guard their rights. Therefore,
Defendants are barred by the Statute of Limitations and/or waiver and/or laches
because they filed their motion to compel arbitration 1 month aﬁer the 3 year statute of
limitations period ended (Plaintiff was terminated for cause on August 30, 2010 and put
Defendants on notice that day that he disputed the “for cause” basis for it; However,
Defendants did not serve their motion until September 27, 2013).

8. The Court did not address Plaintiff's SCRCP 12(b) Motions. If the Court
reconsiders, amends, or alters its Order and denies Defendants’ Motion to Compel
Arbitration, then the Court should also address Plaintiff's SCRCP 12(b) motions. This is
especially so as Defendants have alleged 7 claims against Plaintiff but failed to plead
any facts from which Plaintiff could determine if some or all of them, too, are time

- barred, among many other things set out by Plaintiff in his Motions served October 28,

2013 and filed October 29, 2013.




10.  This motion is based on relevant case and statutory law, the evidence of
record, the arguments of counsel, memoranda, and any other matters the Court méy
allow.

WHEREFO’RE, Plaintiff prays that this Court reconsider its Order and amend or
~ alter it so as to:

a) deny Defendants’ motion to compel arbitration in its entirety and
| grant Plaintiffs SCRCP 12(b) motions in their entirely; or alternatively,

b) deny Defendants’ motion to compel arbitration partially and
bifurcate the proceeding and allow Plaintiff's claims against Joel Taylor and the
Defendants' claims against Plaintiff to continue to proceed in this state court litigation
(so that the only matter to be arbitrated — based upon the OPEA and arbitration
contract —is the “just cause” reason for Plaintiff's termination); and/or alternatively,

) make findings of fact and conclusions of law or otherwise clarify its
Order and address more specifically the matters discussed herein so that Plaintiff
" and/or any reviewing authority may more fully understand the basis for the Court’s
Order.

Plaintiff reserves the right to amend and/or supplement this motion.

NANCYA. LIPSKI, LLC %
By: /fare AC 4, '
Nancy A. L@éki 4
101 MarteNDrive
Lexington, South Carolina 29072
Phone: (803) 951-2772

Fax: (803) 957-3666
Attorney for Plaintiff

Lexington, South Carolina
24 2014,
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STATE OF SOUTH CAROLINA - |
(—]|__b- N PHE cCOURT OF COMMON PLEAS.

COUNTY OF LEXINGTON
o LA ML P 2 b
Joff Robert Sarokas, S 1; .
' 3ETH A.CARRIGE  ORDER GRANTING
: Plaiatiff,” LR oD & DEFENDANTS’ MOTION TO
v COMPEL ARBITRATION AND
VB DENYING PLAINTIFF'S
. MOTION TO DISMISS
Cafe Enterpnses Inc., d/b/a FATZ COUNTERCLAIMS

.and Joel Taylor, .

Defendants. C.A. No. 2018-CP-32-03007

Before this .Court are the Motion to Compel Arbitration filed by Defendants
C,afe-Enterprises, Inc., d/bla FATZ (‘FATZ") and Joel Taylor, dated September 27,
2018, and file-stamped October 1, -2613, and _the Motion to Dismiss Counferclaimé
or Make More Definite Statements and Motion for Judgment on the Pleadings as to
Alternative Defenses (“Motion to Disnﬁss éounterclaims”), filed by Plaintiff Jeff
Robert Sa_rokas (f‘Sardkas”), dafed Octqber 28, 2013, and filed-stamped October 29,
2613. After reviefving the. parties’ motions, heal;ing oral argunient on ]')eée.mber 13,
2013, and cons1dermg the memoranda supplemental memoranda, and exh1b1ts filed -
by the part1es with respect to the Motlon to Compel Arbitration, the Court is of theA
opinion that the Motion to Compel should be GRANTED and the Motmn to D1sm1ss
Counterclaims shoild be DISMISSED, with the latter subject to consideration by
the arbitrator. -

The parties’ Operatiﬁg Partner Employment Agfeemen-t (“Agreement”),

which governed Sarokas’ employment as an Operative Partner by FATZ, contains
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language govemmg termination and, in partlcular termination for “Just Cause” in
the instance of “habitual neglect of the Operatmg Partner s duties . . . .” . Agreement,
', §11(e)(u), p. 7. Furthermore, with respect to dlsputes related to. termmatlon

pursuant to “Just Cause,” the Agreement requires bmdmg _arblt_rgatlon

ursua [} t e Co ial itration Rules of the American Arbitration

" "Association, the cost of which shall be borne by the non-prevailing party.” .

Agreement § 11(e) (emphasis added). The plain meamng of § 11(e) and § 11(e)(11)
"encompasses the present dispute between parties pertammg- to the term.matlon of
the Agreement. |
| Tne:arbitration provision at issue is enforeeable pursuant eo the Federal
Arl';itration Act (“FAA”), 9 US.C. §§ 1 et seq. The FAA reflects.“a liberal federal
policy .favoring a;bitratfon agreements.” Adkins v. Labor Ready, Inc., 303 F.3d 496,
500 (4te Cir. 2Q02). This presumption in favor of arbitration is eqnally apparent in
our state court case law. “There is a strong'presunnpgion in favor of tne validity ef
arbitration agzeeme’nts.beceuee both state and federal policy favor arbitration of
- disputes.” Herroﬁ v. Century BMW 693 S.E.2d 394, 397 (S.C. 2010) (empnaeis '
added), Szmpson v. MSA of Myrtle Beach, Inc., 644 8. E.2d 663 (S.C. 2007); Towles v.
‘United Healthcare Corp., 524 S. E 2d 839, 842 (S.C. App 1999).
In thls case, arbitration pursuant to the FAA is appropriate because: (1) there
is a disnute betv&'reen the parties; (2) there is a written ag'reement that includes an

arbitration ~1$ro'vi‘sion which purports to cover the'dispute;. (3) there is a relationship
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of the transacti_on at issue to interstate commerce; and (4) one party has refused to

arbitrate the dispute. Adkins, 303 F.3d at 500—501.

" At most, Sarokas challenged satisfaction of the third element—whether there

iaa -,relationship of the transaction at issue to'inters'tate commercé. However, FATZ
has shown that it'ope_rates caéu_al dining restaurants in multiple states—South
Caroiin‘a, North Caroﬁna, Virginia, Tennessee, and Georgia‘. Affidavit of Johnny R.
Cannon, § 3. Further, FATZ purchases food and supplies pursﬁ'ant- to a Master
Distributor Agreement with U.S. 'Foods'ervic;a’s Chaﬂotte Division that are
warehoused apd aistﬁbuté_d to FATZ from Charlotte; North Cal;olina. Cannon Aff.
M9 6-8. Furthermore, FATZ has shown it. regulérly attracted guésts from outside
the state of South Carolina. Cannon Aff. ] 9 & 10, Even qbsent these evidentiary
proofs, the “interstgte” natu_ré of restaurants has been recognized as a matter of law
by ‘the United Supreme Court in Katzenbach v. McCl'ung, 379 U.S. 294' (1964).
Because inter'state.comn;_érce is evident, federal law .pursuant to the FAA applies.
' See alsb', Brown' v. Rydn.’s Family Steak Houses, Inc., 2004 U.S. Dist, LEXIS 27456
at *7, fn 3([D.S.C. 2004) (South .(.L‘arolina District Court held agreement to .arbitréte

between restaurant and waitress in North Charleston was sufficiently related to

interstate commerce because, among others restaurant operated restaurants in

multiple states and was involved in the interstate procurement of fodd.).
Further, the 'Agreement' is not unconscionable or otherwise unenforceable.
“[A] party may seek revocation of the contract under ‘such grounds as exist at law or

in equity,” including fraud, duress, and unconscionability.” Simpson v. MSA of
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Myrtle Beach, Inc. 644 S.E.2d 663, 668 (5.C. 2007). Unconscionability requires a
finding of “absence of meamng'_m! choice on the part of one party, due to one-sided
ontract p_rovrsmgs, together with terms that are so oppressive that no reasonable :
person would make them and no farr and honest person would accept them.” |
Szmpson, 644 S. E 2d at 668. Here, there is insufficient evidence ‘upon which to
conclude the elements on unconscionability are present.

It is, therefore ORDERED that' the Motlon to Compel Arbrtratmn is
_GRANTED and because all claJ.ms asserted by Plaintiff are proper for arbltratmn
this action be djszmssed pursuant to Choice Hotels Int’, Inc., v. BSR’Tropicaﬂa
| Resort, Inc., 252 F.3d 707, 710 (4th Crr 2001), and all clalms asserted by Plamtlff
should be referred to arbitration consistent with the parties Agreement In addition,
Plaintiffs Motion.to Dlsrmss Counterclalms is moot and, therefore, DISMISSED,
subject to further consideration by the arbitrator, should arbitratn'on be pursued
further | |

' AND IT IS SO ORDERED.

Dated this _[_Z day of \wa A

he Honorable Thomas A. Russo

16854444.1
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' . FORM 4
STATE OF SOUTH CAROLINA _ . ~ JUDGMENT IN A CIVIL CASE ’

COUNTY OF Lexington: -
IN THE COURT OF COMMON PLEAS . caseNo. 1P ce. 3007
JtfF B. Sarokas (aft Entovprises £+ ol
PLAINTIFF(S) - . ' DEFENDANT(S)
. . R Attorney for : [ ] Plaintiff -  [_] Defendant
Submitted by: . . i . . or )
- _ : [C] Self-Represented Litigant

’ DISPOSITION TYPE (CHECK ONE) ,
JURY VERDICT. This action came before the court for a trial by jury. Theissues .’
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or heanng before the court.
The issues have been tried er heard and a decision rendered [ See Page 2 for additional m[qlmgg_(gn

ACTION DISMISSED (CHECK FEASQJ_V_) {J Rule 12('5) SCRCP; [] Rule 41(a),
SCRCP (Vo!l. Nonsuit); [JRrule 43(k), SCRCP (Settled); {_] Other
ACTION STRICKEN (CHECK REASON): (] Rule 40(j), SCRCP; [] Bankzuptcy;
(1 Binding arbitration, subject to right to restore to confirm, vacate or ‘modify
. . arbitration award; [ ] Other -
O " DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOJ_Y)
[J Affirmed; [] Reversed; [ ] Remanded; [] Other
,NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL, :
IT IS ORDERED AND ADJUDGED X See attached order (formal order to follow) [] Statement of Judgment

by the Court:

=i 0o o

ORDER INFORMATION

This order [] ends X does not end the ¢ase.
Additional Informat;% for the Clerk : &/dﬁr 6VM‘h ﬂﬂ mohm ’(’O Cﬂmpfl

. INFORMATION FOR THE JUDGMENT INDEX ]
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A* in one of the boxes below.

. Judgment in Favor of Judgment Against . Judgment Amount To be Eurolted
(List name(s) below) . _(List name(s) below) -_(List amount(s) below) ,
. 5 . _
3
18

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Dispute$ concerning the amounts contamed in this

"form may be addressed by way of motion pursuant to-the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs-not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for-judgment details.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
i~ i} [FOR THE ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON =y
Jeff Robert Sarokas. B FE2 25 3 Cage No.: 2013-CP-32-03007
)
Plaintiff, 28 TLH,_‘A. CARR
VLERK of oy CERTIFICATE OF SERVICE
V. . )

!

Cafe Enterprises, Inc. d/b/a FATZ and
Joel Taylor,

Defendants.

|, Nancy A. Lipski, Attorney for Plaintiff, hereby certify that | placed in the United

States Mail, with the correct amount of postage affixed, and return address clearly marked,

the following: NOTICE OF MOTION AND MOTION TO RECONSIDER, ALTER. OR

AMEND ORDER GRANTING DEFENDANTS’ MOTION TO COMPEL ARBITRATION
AMD DENYING PLAINTIFF'S MOTION TO DISMISS COUNTERCLAIMS on this the 24th

day of February, 2014.

ADDRESSEE: Matthew K. Johnson, Esq.
Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
Post Office Box 2757
Greenville, South Carolina 29602

D Yo

Nancy A. Llp@s




Jeff Robert Sarokas, Appellant
v.
Cafe Enterprises, Inc., d/b/a FATZ
and Joel Taylor, Respondents

Case No. 2013—CP—32—03007

Memorandum in
Support of Motion to
Dismiss
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON CASE NUMBER 2013CP3203007
IN THE COURT OF COMMON PLEAS

Jeff Robert Sarokas Cafe Enterprises Inc FATZ

Joel Taylor

PLAINTIFF(S) DEFENDANT(S)
' Attorney for: [] Plaintiff [] Defendant
Submitted by: ) [ ] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

&

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [ See Page 2 for additional information.

(] ACTION DISMISSED (CHECK REASON): [ Rute 12(h), SCRCP; [ Rule 41(a), SCRCP (Vol. Nonsuit);
(] Rule 43(k), SCRCP (Settled); (] Other:

[] ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; (] Bankruptcey;
[ Binding arbitration, subject to right to restore to confirm, vacate or (] Other:

modify arbitfation award;
[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[ Affirmed; [ Reversed; (] Remanded; (] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [J Sec attached order; (formal order 1o follow) [ Statement of Judgment by the Court:
ORDER INFORMATION
This order [_] ends [] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrofled. If
there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against
(List name(s) below) (List name(s) below)

Judgment Amount To be Enrolled
(List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounis contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.
4/30/2014
Judge Code Date
For Clerk of Court Office Use Only

Circuit Court Judge
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This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on 1st of May 2014, 10
attorneys of record or to parties (when appearing pro se) as follows:
Matthew Kinard Johnson \/

N . Lipski Martel Dr. Lexington, SC 29072 .
Nancy A. Lipski 101 Martel Dr. Lexington, SC 2907 PO Box 2757 Greenville, SC 29602

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Beth A. Carrigg/mh

Court Reporter Beth A. Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA |} D {_J W

) INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTONZGN PR 28 ) %0l

Jeif Robert Sarokas, = GRDER DENYING PLAINTIFF'S

GINAL

T it G A5 PCMOTION TO RECONSIDER,
LEAING ) “ALTER, OR AMEND ORDER
GRANTING DEFENDANTS’

vs. ; MOTION TO COMPEL
N ARBITRATION AND DENYING
CageJEnlt?I}pills(.as, Inc., d/b/a FATZ ; PLAINTIFF'S MOTION TO
and Joel Taylor, | DISMISS COUNTERCLAIMS
Defendants. § C.A. No. 2013-CP-32-03007

Before this Court is the Motion to Reconsider, Alter, or Amend (“Motion to
Reconsider”) filed by Plaintiff Jeff Robert Sarokas ("Sarokas™), dated February 24,
2014, and file-stamped February 25, 2014, with respect to the Order granting the
Motion to Compel Arbitration filed by Defendants Cafe Enterprises, Inc., d/b/a
FATZ (“FATZ”) and Joel Taylor, and denying Sarokas’ Motion to Dismiss
Counterclaims, dated and filed-stamped January 17, 2014. Oral argument was
heard on April 2, 2014.

After reviewing Sarokas’ Motion to Reconsider and the parties’ underlying
motions, memoranda, supplemental memoranda, and exhibits, after hearing oral
argument on the underlying motions on December 13, 2013, and after oral
argument herein, the Court is of the opinion that the Motion to Reconsider should
he DENIED.

The basis for the Court’s decision to grant the underlying Motion to Compel

Arbitration has been addressed in the underlying Order granting the Motion to
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Compel Arbitration and 1is consistent with the memoranda, supplemental
memoranda, affidavits, and related documents submitted by the parties therewith.

The South Carolina Supreme Court has clarified when a Rule 59(e) motion

for reconsideration i1s appropriate. “A party may wish to ﬁie sucvh-;n;otion when she
believes the Court has misunderstood, failed to fully consider, or perhaps failed to
rule on an argument or issue, and the party wishes for the Court to reconsider or
rule on it. A party must file such motion when an issue or argument has been
raised, but not ruled on, in order to preserve it for appellate review.” Elam v. S.C.
Dept. of Transportation, 602 S.1i.2d 772, 780 (5.C. 2004). In this case, plaintiffs
arguments are in many respects consistent with those raised previously during the
parties’ oral argument and memoranda and supplemental memoranda with respect
to the underlying motions. With respect to issues raised previously, the Court
affirms its prior analysis on all issues.

However, the Court desires to be clear in its ruling and to ensure that all
issues raised have been thoroughly addressed. Sarokas’ counsel stressed at oral
argument, and on pp. 1-2 of Sarokas’ Motion for Reconsideration, the issue of
timeliness of the Cannon affidavit pursuant to Rule 6(d), SCRCP. Although
Defendants’ affidavit was filed subsequent to the filing of the related Motion to
Compel Arbitration, Sarokas submitted a lengthy responsive affidavit, numerous
exhibits thereto, and a supplemental memoranda after oral argument, but never
requested any additional time to submit further affidavits or argument. Moreover,

Sarokas has not shown prejudice other than to argue that the underlying motion
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was granted and that the affidavit at issue was accepted. At most, the Cannon
affidavit provided additional information with respect to the question of “interstate

commerce” under the Federal Arbitration Act (*FAA”), which element was also

a mshown-otherwiserby Dege_x_ldants given ti;zlt; th'e parties’ underlying agreement for
which Sarokas would serve as an Operating Partner was a restaurant, which
inherently involves interstate commerce as shown by the United States Supreme
Court in Katzenbach v. McClung, 379 U.S. 294 (U.S. 1964).

In addition, Sarokas’ Motion to Reconsider at p. 2 suggests that paragraph 14
of the parties’ Operating Partner Employment Agreement (“the Agreement”) states
it “shall in all respects be subject to, and governed by, the laws of the State of South
Carolina.” However, Sarokas also argues that the Agreement is unenforceable
under South Carolina law. As argued in Defendants' supplemental memorandum in
support of the underlying Motion to Compel Arbitration, South Carolina state law
would require arbitration in this instance pursuant to the FAA since South
Carvolina law, as Sarokas argues, would render the arbitration agreement
unenforceable. See, Towles v. United Health Care Corp., 524 S.E.2d 839, 843 (S.C.
App. 1999) (“because interstate commerce is involved, the FAA applies and
displaces the South Carolina Uniform Arbitration Act”); Zabinski v. Bright Acres
Assocs., 553 S.E.2d 110, 116 (S.C. 2001) (“[TThe FAA will pre-empt any state law
that completely invalidates the parties” agreement to arbitrate”).

In addition. Sarokas argues the underlying ovder granting the Motion to

Compel Arbitration failed to address evidence that the arbitration provision was
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unconscionable and unenforceable. This is inaccurate. The Court specifically found
in the Order below that there was insufficient evidence of unconscionability.

Sarokas’ argued he had insufficient time to review the Agreement prior to

execution. Still, this is only one allegation supporting an absence of meaningful

choice. No other facts were presented and Sarokas presented no sufficient evidence
of one-sided contract provisions or oppressive terms supporting unconscionability
pursuant to Simpson v. MSA of Myrtle Beach, Inc., 644 S.E.2d 663, 668 (5.C. 2007).

Sarokas also argues at p. 3 of his Motion to Reconsider that his bifurcation
argument was not addressed. Sarokas citeerellm,an, Inc. v. Square D Co., 620
S.E.2d 86 (S.C. 2005), and others as supporting law. However, the cases cited do not
support Sarokas’ position, which is essentially that Defendants are not entitled to
arbitration because they did not institute arbitration and because they filed
counterclaims to Sarokas’ lawsuit. This position 1s not supported at law. Further,
the allegations against Defendant Joel Taylor, the only non-signatory to the
Agreement, arise out of the same facts and circumstances, Sarokas’ termination and
his claims against Defendant Cafe Enterprises, Inc. Judicial efficiency will be
enhanced, particularly when counsel for Defendant Joel Taylor has stated his
preference for resolving all related issues at arbitration.

Finally, Sarokas argues at p. 4 of his Motion to Reconsider that paragraph 11
of the Agreement would require Defendant Cafe Enterprises, Inc-., to immediately
pursue binding arbitration in all instances where 1t has reason to believe a
departing operating partner disputes his or her termination for cause. Sarokas’

T o T o o 'Pago 4ot 55—~



theory suggests that Defendant Cafe Enterprises, Inc., should have immediately
begun arbitration proceedings once it learned that Sarokas disputed his

termination, which would presumably be the case in nearly all terminations. The

Court does not read this paragrapi; as placing such a requirement upon Defendant
Cafe Enterprises, Inc., not does Sarokas cite case law supporting such an
interpretation. In context, this provision appears designed to confirm the parties’
agreement to arbitrate, not to place a statute of limitations or other time limitations
preventing Defendant Cafe Enterprises from seeking to enforce the parties’
agreement to arbitrate 1n a subsequent lawsuit, as in this instance.

It is, therefore, ORDERED that the Motion to Reconsider is DENIED.

AND IT IS SO ORDERED.
275 dpe)
Dated this <d&. day of ___ A ’ , 2014.

\\‘-‘I’sh/e Honorable Thomas A. Russo

1762211414

—  “Pagebofb




