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Court of Appeals is sl correct and the court is saying it’s still
—valid. The only reason th 1€y couldn’t uphold Uwasbecausethey
didn’t preserve it on the recard because | believe the defendant was
Pro se so he didn’t know how to bmitwasn’tpmvedforthc

reoordsotheStateSupremeComtsaidtheyovertm'neditforthat

it wasn’t preserved, Um..s0 and then also the State..City of

invalid because jt’s more restrictive than the State law. The

' comply. Here you in the City of Aiken you have to comply with the

officer’s lawful order. We’re not reaily sure what a lawful order is byt
if you go outside the city limits if a police officer just says for instance
says stopyoudon’thavemstop, but in the City of Aiken if a police
officer asks you to stop because they feel like it you’re ninning the
risk of being arrested for failure to comply with a lawful order,

which is more restrictive than the State of South Carolina rules

and the constitution allows. So I would ask the court to rule the

Statute, or the ordinance failure to comply, to be invalid,



I  THECITY Your Honor, | wquld from what I understand
— ~~-~I8.YOUr mation yon’re not applying your case law

g to these specific facts,

“75 COUNSEL FOR DEFENSE No, I’'m challenging the ordinance.

g THECITY Challengingthestauneonitsface.Um...Yom
%(l) Honor obviously the City of Aiken has a right
3 topassordinanmforthewelm-eofimciﬁzens
is and that isin the South Carolina Constitution and in their case Jau
;g I'mean in our statutes. Um._ .| don’t think it’s very hard to
}g sepm-atethe&ﬁsofﬂﬁscaseﬁomtheordihanceimelﬁ The facts
5? inthiscaselthinkyouknowthexewotﬂdbeinSouthCarolina
22§ anyone would state that failure to comply was illegal in this manner
g; aqdﬂ:éspeciﬁcfactskingthatum..hehadbeentbmt'sevidmoe
” witnesses stating that he had a rachine gun That he was poiinting
gg it at people. Themachinegmwasinsidethehouseatthen’me
g(l) andthathewasappmachingmeoiﬁeaandthehousewhenthey
Ig told him to stop, show your hands, Hedidn’twantthemtoget
g; accasstothemachinegtmagainandwhenhedidn’toomplywith
;‘? that order then that was wha:vio%d the ordinance, Um...you
;g knowlcan’taxguewithﬂxefactthatsomebodythmhadnotbeing
:(1)' suspectedofsomesonofcriminalactivitycanbestoppedmd
:g arrested just for not stopping; however, in this situation there was
:; not only suspected criminal activity but reported cmmnal activity
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of pointing and presenting a machine 8un and in that situation

——— —g—‘w@QinOuSly-thﬁ“mcﬁahadeueqﬁgbtbieu&em.‘eﬁhowhis*___m S

hands and to stop where he was to keep um..everyone in the

vicinity safe and that wag a reasonable and a lawfi} order which
was disregarded and go | would say that the ordinance is completely
constitutional in thig manner,

THE COURT

COUNSEL FOR DEFENSE
THE CITY

. THE COURT
THE CITY
THE COURT
THE CITY

In this situation wag Mr. Smith cited under (a) or
(5?2 |
I'believe (b),

() Your Honor, um..failure to comply because
hewasn’tundermwwhenhewastoldtostop,
show your hands,

Hewasn'evertoldhevvas under arrest?

No, he bad not.. .jt’s mylmclersumding that. ..
Okay,ljustwannedtobesm-ethatllmdemtood.
It’s my understanding that when at that moment
he was just trying to gain control of the situation.
Show your hands, make sure there’s no machine

gun on him basicaﬂyandherespondedyoukmw f...you and went

toward the officer in an aggressive manner with clenched fists and

at that point the officer backed up and another officer came and took

him down um. __

THE COURT

And where did this occur?




_— \“Nm\ﬁ@“@m@m@gﬂﬁam\w

g he was. Isupposehewascomingtowm'd his home
g whenhewasapproachingtheofﬁeer.
g THE COURT Buthewasnotinhisymd,hisporch,orhishouse?
:‘1) He was in the road.
:g THE CITY HewasinﬂxenﬁddleofUnionStreetwhenhewas
11; ﬁrstapproachedYomHonor.
:g THE COURT And Public Safety was responding ...
llg THE CITY Toreportstoaman...

g(l) THE COURT A machine gun,

332 THE CITY -+-With a machine gun pointing it at thres womeg

, %; : | inahouse.'Lateronthemachinegmwas

‘ gg © retrieved and it was loaded Your Honor.
gg THE COURT And the defendant was in the house with the
3? machineglmorwasheintheroadwayortheyard
gg or...
34
35 THECITY Whentheyﬁrstgotthecalltheysaidthreewomen
gg said were trapped in the house, The defendant had
g: pointed a machine gun at us. Meanwhile, they had
2(1) crawled out of the window of the houseandhadescaped into the
:g front yérd. The defendant at that point had left the house, apparently
:g leﬂﬂlemaclﬁneguninthehouse,andwasinthemadwaywhenthe
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officers arrived. Um_ a1 that point it was already ascertained where

-~ this machine gun was m_iim@hm,agy_@:mw either of

the victims, or the officers, or the defenda.nt at that point.

THE COURT

COUNSEL FOR DEFENSE
THE COURT
COUNSEL FOR DEFENSE
THE COURT

COUNSEL FOR DEFENSE

All right, and your motion Ms. Hayes is based
upon that 22-03(b) is just. ..

I'm not arguing aﬂy of the facts of the case.

Right,

My argument states it’s invalid

It’s purely on (b) saying it’s too broad and there’s
no definitive information provided,

Yes, there’s no.. .right and it has nothing to do with
this case. This is just it’slmbaSedthatanybody.
Theredom’tevenhavetobecrimeafoot. Iftht;

officers say stop they can arrest you if you don’t stop. You don’t have

to, I mean, that’s just you’re giving the police so much power.

THE COURT
THE CITY

Understood.

Your Honor, I would argue that that wouldn’t be
a lawful order. A lawful order would be one jn
which you know obviously there is some scenario

in which the officer’s need compliance in order to for the safety and

welfare of the community and this would be one of them.,

THE COURT

Ms. Tiffany took the words out of my mouth. I was

going to ask that question about lawful order.
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COUNSEL FOR DEFENSE Well, my argument is there’s no definition to

THE COURT Granted.

COUNSEL FOR DEFENSE That gives the officers a great you know. ..

THE COURT Granted and I think all this stems from
like l976thathomemleactiswhatpmallthisin
motion today if my memory serves me correct.

THE CITY Ifthefactsofﬂﬁsmatterofthisparticularcasewem
such that there was a casual encounter in which no
criminal activitywasafootthenyouknow]think

tbatwouldbeaverysotmdargtnnmtﬂ:atit’sve:ymobmadand
unconstitutional but until such time as the officers of the City of Aiken
Uymmmctsomebodyforpotybuknowansweringamsual qﬁwﬁon
then that doesn’t really apply..

THE COURT We’re done..fine. All right. Ms. Hayes I agree that
the um...the ordinance could probably use some
attention but 'm concentrating on a lawful order

and from what [ can ascertain, andlunderstandthatl’mcomparing

apples to oranges by viewing some of the facts of the case but it was
itappem‘sclearthattbeywereacﬁngnotonlyissuingalawﬁﬂ order
but within their duties in responding to a call.

COUNSEL FOR DEFENSE Andl...

THE COURT

e — —__determine what's lawful and what's unlawful,

I’ll agree that Council could revisit this and
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o ‘Colldmmtogl]__tl'ainigg and then when the shift starts um...I serveas

of those issues in that pre-shift meeting with the other supervisors.

a back up roll. I’mno}qne of the people that dispatch generally
assignsacalltoastheprimaryoﬁca. My job is basically to provide
backuptoﬂleotheroﬁicersthatmworking,makesmthatthings
are going the way they should. I approve a lot of paperwork,
scheduling, school requests, time off, time sheets, So I’m out there...
You’re kinda like the boss. You’re kinda like the boss,

Yes. Ihave a shift lieutenant but uh...you know the sergeants
pmttywelltakecaxeofthenutsandboltssotospeakthedayinand
day out.

Bmyopwerecalled out to on January 17, 2013. Is that correct?
Correct. Iwasactuallyhexeacmallyappmvingsomeﬁmeaheeml
believe. Um..we got a call to go to 231 Union Street and what got
myanenﬁoniniﬁallywasthedispatcherﬂmwaswoddngthatnight
hadasenseofmgencyinhisvoioemdwelistmtotheirvoim,

40 hours a week so I know what his tone of voice is. I know his
demeanor but in this particular call he had he had a sense of

urgency and I felt like there was something going on. This was an
in progress call. This wasn’t a burglar alarm. This wasn’t a routine
call. Dispatch said that they received a call from 231 Union Street
ﬁ'omaﬁ'anﬁcfemaleandthefemaletoldomdispatcherﬂmttherewas

amaleinherhouse,andweweren’tgivenanmneatthetime,witha

22
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“Mack 10”. Most people wouldn’t know wﬁat that is. When he

-iﬂiiMuk_mmm.W___e“ that’s a little unusual because we don’t :

see that very often. A Mack lOisalittlesubmachineglmpmbably
about that long. Hasastickmagazineabomthatlongkindofa
rectangular stecl box looking thing. So obviously our concern when
wegettoworkiswewamtogohomeattheendofiheshiﬁ'spifyou
justshootabomﬁveorsixblocksdirectlythatwayandnnnﬁght
you'll be on the 200 block of Usion Street, And I know this side

of town very well, Iwasassiguedthissideofmwnwhcnlwasa
pannlofﬁeersolcanprettymuchgetmwithintwoorthree
houswuh...justbytellingmetheaddxus. I know pretty much
wl_ieretogpevenifit’sinaneighborhoodthissideoftown. So
Linew if I went down Edgefield Avenue and parked between

. Fairfield and Edgefield that if 1 just turned right on Union I would

be very close to the house.

That’s in the City of Aiken isn’t it?

Correct. It’srighihereinthemiddleofdowntown. So what I did was
I drove down to Edgefield Avenue between Fairfield Street and
Union Street. Atthatpoimltmnedmyhmd]ighrsoﬁ',pt_nthecarin
park, turned it off, closed my door real quiet. I didn’t want anybody
toknowlwastherebecausetlﬁstypeoféallwedon’twanttojust
pull up in front of the house. If we go to a gun call that’s a whole
other level of safety issues. Um...and we have to keep that kind of

23
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lcouldseehishanda Icouldtellhedjdnothaveagunsomy

concern at that point wag if it was a Mack 10 it’s not easily

24




thispomthe’somintheroad,sowhatldidwaslg‘dtb'étw&nﬁe
defendamandﬂlehousetoeliminatehispmbacktothehouseif
indeedhedidputagtmbackinﬂ:ehouse.Icertainlydidn’twanthim

gettingbacktoitifhehadgottmridofh. At this point we’re g
coupleminmintothecallandotheroﬂicersmstarﬁngtoyouhmw
comearoundmecomaandaregetﬁngprettyclose. As a matter of
fact Cpl. Griswold atthispointwaspmttyclosetoo. Um..s0 at this

point my main concem Was just making sure he can’t get...he had a

knov«.nlvhmitis.Cbamsareit’snotonhim. I felt reasonably
mmfmlemmnmbablywasnmonhhnmlm_tomake
smélcouldseehislmnda Soatthatpoimhetumedamtmdandpm
hisfocusonmesol’mbetwemthehonseandhimandlsaidslny
rightthere,keepyomhandswhmlcanseememmdhemplied,
“F..you,”andattha:pointhewalked toward me. I don’t know what
hisintenﬁonwasbecmmeitneverhappenedbmhewalked...andl’ve
hendoingtln'sforalongtime. I’vedenhwithalotofpeople. At that

poittthelookedlikeiflhadtoguwsheW&sei&ergoingtowalk
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1
2
3
4
g what he’s Physically capable of so at that point I used a taser on
7 Mr. Smith to de-escalate the situation. It worked. He went down
8
9 and we got him handcuffed.
10
11 Q: What kind of state was Mr. Smith in? How was he acting? What
12
13 did he smell like?
14
15 A He smelled heavily of liquor, Um...I’'m guessing it was liquor. I’ve
16
17 smelled it for years on calls. Um...had very vulgar language. Called
18
19 us a lot of expletives. Um...was heavily intoxicated. He was drunk
20
21 in my opinion.
22
23 Q Was he very loud as well?
24 :
25 Oh yeah. He was yelling at us, cussing. It was creating quite a
26
27 scene.
28
29 Q So when you first approached the situation you asked him to stop and
30
31 put his hands ..put his hands where they could see them.
32
33 A Ub-hub. That’s exactly what I said. Keep your hands where I can
34
35 seethemandstayﬁghtthereorreversesmyﬁghtthmandshowme
36
37 your hands one of the two. I wanted to make sure he stayed put and I
38 v
39 could see his hands.
40
41 Q: Did he comply with that order?
42
43 No.
4
45 Um..nothing further from Sgt. Dowdy, Your Honor.
46

27
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I A Correct. Correct.
2
_ : Q But your testimony today is that he was screaming and yelling
5 several obscenities.
.6 e
7 A: Yes, ma’am.
8
9 Q And you didn’t feel thatthatwasnec&ssarytopminyomrq)on?
10
11 A: Ithinkwehadenoughobscenitiuintheteponalready.
12
13 Q: Just one?
14
15 A: Yes, ma’am.
16
17 Q: Is that against the law to say a bad word?
18
19 A: When you're drunk in the street it is.
20
21 Q: Um...and you ..was it you that tasered Mr. Smith?
22
23 A Ma’am?
24
25 Q: Did you...are you the one that tasered Mr. Smith?
26
27 A Yes, ma’am.
28
29 Q: Okay. You saw his hands.
30
31 A Correct.
32
33 Q Could he have hidden a Mack 10 in his hands?
34
35 A No.
36
37 Q: Did he ever reach for anything?
38
39 A Huh-uh.
40
41 Q: So you said Mr...Officer Griswold had kicked him in the leg and he
42
43 was down?
44
45 A No. He went about halfway down. It buckled his knee and then he
46
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Correct.

Did you attempt to try to physically restrain him before you tased
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him?

No, ma’am.

But he had always showed you his hands. You could always see his
hands. They were always in your line of vision?

Correct.

And he never had a weapon?

No, ma’am.

And he pever...

Not on his person. .

...reached for a weapon.

Huh-uh.

Or reached for anything?

No.

Yet he didn’t comply?

Correct.

What exactly was your order?

Stay right there and show me your hands.

Can you give me an example of what an unlawful order would be?
Your defendant’s actions. Walking toward me in an aggressive
manner.

An pnlawful order.

32
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; THE CITY Your Honor, I’m going to object to that question. |
‘L\\‘_\mem_dgmm@m’m for the cowt and not o
g for the jury.

g THE COURT You asked the sergeant for an example of an

g unlawful order?

;(1) COUNSEL FOR DEFENSE I'm trying to determine what’s a lawful order and
3 unlawful order. The statute says he failed to

:; comply with a lawful order. Is there any such thing
%g as an unlawful order?

}g THE COURT I'll allow that. That’s a fair question. Is there such
g(l) a thing as an unlawful order?

22§_ SGT. DOWDY An unlawful order?
, gg THE COURT By a policeman to a person?

%g COUNSEL FOR bEFENSE CONTINUING CROSS EXAMINATION

:223 Q: Can you give me an example of what...an unlawful order?

g? A: Soiflwmtryingtogivesomeoneanmlawﬁllorda?

::g Q: Yes, that’s exactly what I'm asking,

gg A: Isupposeifltoldsomeonetodosomethingthatwouldbreakalaw
gg or an ordinance.

gg Q Ifyoutellsomeonetodosomethingdoyonexpectﬂwmtodowhat
:(l) | you ask?

42

43 A It depends on the type of encounter.

ZS; Q: And you claim that Mr. Smith was intoxicated?

13




Heavily.

1 A
2
—3 Q. __Didyoudoan any type of field sobriety test that _would prove that he

was intoxicated?

A: It’s only done in a DUL

Q: Okay, is it against the law to drink alcohol?

A: No, ma’am,

Q: I have no further questions. Thank you.

THE COURT Redirect Ms. Tiffany?

THE CITY ON REDIRECT

Q: Officer did you conduct a search for the Mack 10?

A: Correct.

Q And did you find a weapon?

A: chidnotﬁndaMad:lOMmdidﬁndariﬂe’yw.

Q: AMﬁsth?

A: It was.

Q: Um..Oﬂicerwhenyoutoldhimtostopandshowhimyomhands uh...
were you concerned for your safety?

A: Yeahandlwanttolguesssothejmyunderstandsthisalitﬂe

better, youknow,thiswam’tmyﬁrstorswondday. I'm
workingonl7yemsandpﬁortocominghmlwasaparamedic
so I’ve been dealing with the public next month 21 years. Um..
solcangetaprettygoodreadonpeoplcpmttyquickly. I can
tellthecallsthatmgoingtogowellandlcantelltheonmthatare

34
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going to go south pretty quick for the most part. So when Mr.
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Smigggproachedmeaﬁerltoldhimtostopandshowhishmds

hcwasn’tjustwalkingtqwardmelikehewantedtotalktome. He
was walking toward me like he wanted to knock my head off and
it’s just that simple and that’s why Cpl. Griswold did what he did
becauseitwasobvioustobim,lwouldimagme,-therewua
problem and that’s the reason the action that I took. The reason |
used a taser, although you see a lot of bad media and things in the
press, it is the safest thing that we had that night to de-escalate the
situation and it worked exactly like it should have. He didn’t get
hurt. Ididn’tgethurt and Cpl. Griswold didn’t get hurt.

Nothing else, Your Honor.

Nothing further from the defense?

COUNSEL FOR DEFENSE ON RECROSS

RO/ ELRYRRRVBB2EYRY
RERL R ER PR

v

I just have one quick question. You said you did find the gtm? :
Yes, ma’am.

Was it anywhere near Mr. Smith?

It was on the back of the property toward the rear of the property.
So it was on the back rear of the property.

Yes, ma’am.

Your testimony is he was in the roadway.

Correct.

No further questions.

35
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43

45

don’t discuss the case among yourselves,

-~ HURY EXITING COURTROOM]- Motion Ms: Hayes?—

COUNSEL FOR DEFENSE Yes, Your Honor. At this point the defense would
| liketomoﬁonforadirectedvetdictbasedonthe
State has not identified Mr. Smith as the actual

defendantthattheya!mtedthatnightandldonotbelievethatthey
have proved enough facts to prove that Mr. Smith is guilty of
disorderlyconductorfailingtocomplywithalawﬁnl order. I also
would renew my motion to declare the failure to comply is an
invalid ordinance.

THE COURT So noted. Ms. Tiffany?

THE CITY Your Honor, I would Just like to note that the
testimony of the two officers positively identifying
the defendant as Mr. Smith on several occasions

asthepersontheymtedthatnightum...andthatwehaveproven
eachandevmyelementofboﬂlchargminwhichheisonu'ial for

today and the motion should be denied.
THE COURT And your previous argument on the
constitutionality. ..
THE CITY Oh, indeed Your Honor, thank you.
THE COURT All right. The Court’s going to deny the motion for

directed verdicts of not guilty. Now whether each

and every element has been proven by the City of

46
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course will be up to the jury but there is a degree of evidence there

e ... and for the jury to Me-&detemimw~wmdmﬁa—-"“ o
the motﬁm by the defense insofar as the constrtutionality of the
ordinance. Anything else?

COUNSEL FOR DEFENSE Nothing from the defense, Your Honor.

THE CITY I’ll just ask if the defendant’s going to take the
stand because we have his prior criminal record,

THE COURT M:s. Hayes?

COINSEL FOR DEFENSE Your Honor, the defendant 18 going to take the stand
and I would argue that Mr. Smith’s criminal history,
his major criminal history, is over 20-years-old and

woddmtbeabletobeuéedagéinsthim.

THE COURT whmk}nd"ofissuemweﬁming about Ms.
Tiffany?

THE CITY He has as assault and battery convicted in 1986,

seven}'em-sconﬁnement;assaultandbat_terywith
intexntokillin’84,sevenyea:sconﬁx1ement;

unlawful possession of sawed-off rifle 1989, five years suspension
90daysednﬁnement,52monthsprobaﬁon. Those are just the ones

that are popping out right now Your Honor, He also has an

assaultandbaneryvvithinwmtokmrwosentencmin 1976, four

years, Ithinkhehasaprettyextcnsivepriorcﬁminalhistoxyof

violence Your Honor,
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out of me. I woke up in Aiken County Detention Center.

Q: Nothing further, Your Honor,

THE COURT Redirect Ms. Hayes?

COUNSEL FOR DEFENSE Nothing from the defenge,

THE COURT You can step down Mr. Smith. Thank you.
MR. SMITH Yes, sir.

THE COURT Anything further from the defense?

COUNSEL FOR DEFENSE The defense rests, Your Honor.

THE COURT Ladies and gentlemen of the jury we’re going to

take another brief break. We have a legal motion

todxspmsethhandthenl llbnngyoubackmwe
will I’'l1 aHowtheMopamatoaddrwsyouinclosingaxgumm So
if you would excuse yg for a moment please, Don’t discuss the case,
[JURY EXITING COURTROOM]. Ms, Hayes?

COUNSEL FOR DEFENSE Your Honor, at this time the defense would renew
the directed verdict motion based op the facts and
all the evidence that a reasonable jury would not

find the defendant guilty of these charges based on all the evidence
and testimony and ] also again renew my motion that the failure to
comply ordinance is invalid.

THE COURT Same arguments Ms, Tiffany?

60




COUNSEL FOR DEFENSE
THE COURT

MR. SMITH
THE COURT

THE CITY

THE COURT

COUNSEL FOR DEFENSE

THE CITY

THE COURT

THE CITY
THE COURT

Sir, I just come jn and tell the tryth,

I'have not hearq somebody’s story told like that in
quite some time, | must commend yoy,
Inﬁct!thinkl’dliketocomeoverand
[inaudible]. You're g great story teller.

He’s good. I was right there. Um._ | suppose
both of you would liketoaddmsthejuxyin
closing?

Yes, Your Honor.

Yes, Your Honor.

Uh..then let’s take g Moment and go ahead ang
work on charges, Any suggestions?
[inaudible] Your Honor.

I think the way it’s gone I'l] Just caution them
that because 5 Weapon was involved that hag
nothing to do with thege charges.

61
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IN THE AIKEN MUNICIPAL COURT

)
: ,COUNI‘YOFAIKEN )
'mEClTYOFAlKEN o )
.~ ' PLAlNTlFF(S) )
)

) BRY ) PRE-FRIAL MOTION TRANSCRIPT
e ) -TICKET NOS: 72184GA; 72185GA
. LARRY SMITII . . )

S FBNDANT(S) )
-. _' THE coum _ ConunueMs. Hayes nfyou would.
'-COUNSEL FOR DEFENSE | " Yes, Your Honor: At thls nmemedefense

would motion for & new trial in the cgse in

- | regards o S . Larry Smith in regardi to
: all pte-tnal monons. dn'ected Verdlct mﬂom.andaﬁertﬂal for directed

_ verdictmohonsmregardstotheﬁnluremcomplycharge. lwouldalso

N Ilketo put on reeord thntl belleve that this stntme lsalso m regm'd bemg
in violauon oflhe8“’nndthel4"’umendmem mregnrdstoanght toa

r'fmr tnnl nnd unconsumtxonal and his due procws ng,hts. I Just wnnted

to renew that mouon nnd request a new tnal in mwds to those motions

‘lhat were made durmg trial.

THE COURT

THE CITY

Ms. TifTany?
Your IHonor. | only recall oné motion:
made that the ordinanct that issue the fail to

comply as unconstitutional due to being

overbroad.. 1'd like to restate for the court that um... that the question
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‘ Your Honor

THE COURT

41
42

COUNSEL F OR DEF ENSE

vngueness or [maudlblel rems on the consdtuﬁonal pnncnp!e thnt the

’procedure of due pmcees reqmres fair nonce und proper standnrds for

adjudmmon. Um...the Ci ity’s posmon would be thnt lhe defendant

| ‘obvxously hud fair nonee that he would have lo comply thh the lnwﬁd
: j orderofa polxceofﬁeerm nskmghim to puthxs hnnds in lhemrnnd stop.'
'Um..movmg forward ona police oﬁ" cer who is trymg to mnke a lawful
N 'nn'est ls uxdeed a lnwful orderand this smumon it mnot uncomnnmonnl
| then. Um..lhe consutunon [maudxble] i8 the pmctieal enteria for fmr

!notxce to those who lhe law applies. Um any leasonablc person would

detenmne that a lawful order from an ot’ﬁeer who is askmg you to put
yourhnnds upand tostopbeeamehewantstoplaceyoumderm:s
mdeed a lawﬁll order and it’s not. vague or tmreasonable whatsoever

An-r'ighn Mdtiaa by uié‘defmé denied, |
! will say 1 did spend a Iltllc Ume lookmg

|t up. There was ﬁ-om a Rxchland Coumy

- case. Rlchland Counly versus an mﬁvxdunl numed Kyzer and then some

type of oxl wmpany in rcgnrds to an ondmunce und it was some kmd of
zomng stulf. Jusl a litdle bit off when l say.. ! think the hlgher court
ruling was thnt uh unleas it eould be deemed Jet me see pnlpably.
capnc:ous. and arbitrary that the L‘ourt wull hold the same posmon
Anylhmg funher"

Nothing Irom the defense, Your Honor.
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'L, Mona Jones, do hereby certify, thiat the above nnd fbregomg contmns a true and correct "

Al tight, we*l step down:

B PA ) ‘CKD SULLIVAN :
' ASST MUNICIPAL COURTJUDGE

CEMTFICATION

tmnscnpﬁon ofthe ClgaofAiIaen v: LarrySmIt
Cemﬁed to on ﬂus the 6™ day of.luly, 2013,

O

Mona .lones,

at Nonh Augtmn. |

ranscription

uth Carolina
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STATE OF SOUTH CAROLINA

CIRCUIT COURT

COUNTY OF AIKEN 2013-CP-02-01419

CITY OF AIKEN,
Plaintiff,

-vs- : TRANSCRIPT OF RECORD

LARRY DANIEL SMITH,
Defendant.

Heard on Monday, July 29, 2013

Aiken, South Carolina

-BEFORE:

THE HONORABLE DOYET A. EARLY, III

APPEARANCES:
Counsel on Behalf of the State:
Paige E. Tiffany, Esq.

Counsel on Behalf of the Defendant:
Suzanne Hayes, Esgq.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 5232
Aiken, SC 29804-5232
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THE COURT: And how long was he --

MS. HAYES: He is sentenced to three years on that
charge, Your Honor.

THE COURT: So he's curfently doing a three-year
sentence?

MS; HAYES: That is correct.

THE COURT: And You have filed this motion saying that
the ordinance is unconstitutional because it's vague and
overbroad.

MS. HAYES: Yes, Your Honor.

THE COURT: And that the trial judge agreed with that
but he did not order a new trial.

MS. HAYES: No, he did not. He actually agreed with.
me when I made the motion and said he was going to still
deny my motion in regards to it being unconstitutional.

So, I made the new trial motion. He denied that as well,
and we are here today in regards to that.

THE COURT: What if I find it to be unconstitutional?
Where are we going to -- what does that do?

MS. HAYES: It would invalidate the ordinance and we
would ask that Mr. Smith's conviction be vacated. ‘We are
arquing that this ordinance on its face is
unconstitutional.

THE COURT: Well, it says: It shall be unlawful for

any person to willfully fail or refuse to comply with a
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lawful order or direction of a City public safety officer

while such officer is about the duties of his office

within the City or upon properties owned by the City.

Yes, ma'am?

MS. HAYES: Your Honor, we feel that this ordinance is
vVeéry vague and overbroad. The issue with vagueness of the
statute, vagueness is for the clarity of the law. There's
nowhere in this ordinance or in the Hood book that defines
what a lawful order is or an unlawful order.

THE COURT: Or a direction.

MS. HAYES: Or a direction of the -- of an officer.
During trial, I actually asked the arresting police
officér if he could give me an example of what a lawful
order was. And he looked at me and said he didn't
understand what I was asking him.

So to me at that point, if the officers don't have any
specific direction on what a lawful order is how is a
regular person on the street Supposed to know if they're
behaving lawfully or unlawfully when the officers don't
even understand what a lawful order or an unlawful order
is,

It seems to me it's an extra power given to the police
officers to make a discretion if they feel the person that
they're encountering isn't complying or doing what they

want them to do, add an extra charge to punish then. As
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far as --

THE COURT: Are you familiar with any other city that
has such an article or ordinance?

MS. HAYES: I believe North Augusta has the same
ordinance, Your Honor, but I have never had a chance to
argue that issue in that court.

THE COURT: Anything else?

MS. HAYES: In regards to the overbroad-ness, this
pretty much can turn a lawful issue, somebody acting out
on the street if a police officer, you're walking down a
sidewalk, a police officer asks you for your name and you
ignore them, that could turn into a potentially criminal
charge where they can go to jail.

Now I don't -- we don't see that. There was a state
in Massachusetts versus Oaks where there was a state
statute in regards to adults taking nude pictures of
minors was a criminal activity. It didn't exactly specify
anything. There was a man who took a partially-nude
picture of his daughter in regards to a modeling issue.

He was convicted. The courts in that case said that that
was an overbroad statute because it could turn a parent
taking a picture of their naked infant in a bathtub or out
swimming in a pool, it turns a normal activity into a
criminal activity.

Also if the City enforces an ordinance that violates
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the constitution or state constitution, it could
invalidate it where a8 police encounter enters -- or, let
meé re-word that. Police encounters a regular citizen on
the side of the street ahd they ask them to do something,
like take your hands out of your pocket, and they fail to
do that, that could be failure to comply which they have
had that issue and --

THE COURT: What did they tell this man to do or not
to do. What did they direct him to do or order him to
do?

MS. HAYES: The police claim that they alleged
(verbatim) him to raise his hands and he didn't. His
hands were visible at all times. There was no weapons.
They testified to that.

THE COURT: He just didn't raise .his hands.

MS. HAYES: The officers claim he did not. So they
charged him.

THE COURT: He didn't violate any law by not raising
his hands, he violated the statute for not following the
direction and/or order to raise his hands.

MS. HAYES: That is correct.

THE COURT: Anything else?

MS. HAYES: No, Your Honor. We believe that this
ordinance violates the constitution and it's overly broad

and vague and we would ask that the Court rule that it is
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unconstitutional.

THE COURT: Thank you. Ma'am?

MS. TIFFANY: May it please the Court. Your Honor,
this incident occurred on January 17th, 2013 when Sergeant
Dowdy with the Aiken Department of Public Safety responded
to a rer~r* of a man who was intoxicated in the City

1 ts of Aiken, had a machine gun and was pointing it at

three individuals in a home on Union Street.

When ... did respond to that location, spotted the

Defendant in the atze=* ~=auing with three women, he

w ‘o ang said please get your hands in the air. And
hands in the air -- and his testimony, he wanted to make
sure that, first of all, he didn't have a machine gun or

¢ "t ise in )03 T auw:, and also he didn't want him to
go back to the residence and get the machine gun if he
didn't have it with him at that point.

At that point the Defendant did charge him. Did not
raise his handa but took an aggressive stance and charged
the officer. Fortunately there was another officer on the
scene that was able to take him down in the back with a
thrust kick. Sergeant Dowdy ended up tazing the Defendant
and --

THE COURT: And they charged him with what?

MS. TIFFANY: They charged him with disorderly conduct

and failure to comply for not raising --
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THE COURT: They charged him with resisting arrest?
MS. TIFFANY: I do Not believe there was a resisting

arrest --
THE COURT: Hold on a Second.
THE BAILIFF: The judge wanted to speak to you.
THE COURT: Is he Standing right there?
THE BAILIF?: He's finisheq,

THE COURT: Tell him I'11 pe there in about ten

minuteg,
THE BAILIFF: Okay.

THE COURT: They charged hinm with resisting arrest?

MS. TIFFANY: They did not, Your Honor, because he was

not under arrest at the time.

THE COURT: Ma'am?

MS. TIFFANY: He was not under arrest at that time.
It happened so quickly, He said that -- pe said, show me

your hands ang then he charged him, And he got tazed and

THE COURT: But he was charged.

MS. TIFFANY: He did not resist after he was tazed
because he couldn't literally. He was incapacitated.

THE COURT: Well, tell ne about thig statute,

MS. TIFFANY: Your Honor, you know, it depends if

she's challenging it facially it's unconstitutional. A

?‘25 Lfacial challenge is obviously the most difficult to mount
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successfully because the challenger has to establish that
under no set of circumstances could the act be valid. The
mqving Party has to show that the statute is

unconstitutional as applied to him in those Circumstances.

And I would say -- submit to you, Your Honor, that in
these circumstances the statute is completely
constitutional, that the officer had every right to tell
the Defendant to raise his hands for his own protection.
And that's even under Terry V. Ohio.

Just because it's vague doesn't mean it's
unconstitutional. It has to be so vague that no
reasonable person can understand what the statute says-and
what is illegal in this situation. I think 1534- any
reasonable person would understand that when an officér is
approaching a dangerous situation he tells you to put your
hands in the air, that that is a lawful order. And then
that is one that anybody can understand. 1It's not vague
whatsoever under those circumstances.

The due process obviously has to give some, a person
of ordinary intelligence fair notice that the
contemplating conduct is forbidden. And I think it is
fair notice that in a situation where there's a reported,
you know, loaded machine gun, an officer comes up to you
and says, put your hands in the air, that that is fair

notice and that there's nothing vagque or unconstitutional
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about that situation.

And I'm quoting several times from the Mount Pleasant
case that is, was most recently applied to this statute.
Let's see which one it is.

THE COURT: There's a Mount Pleasant case that abplies
to the same type of statute?

MS. TIFFANY: Well, it's quoted several times about --
oh, here it is -- about the vagueness and overbroad-ness.
Town of Mount Pleasant versus Clemente, 401 SC 515. TIt's

a 2010 case. It actually had to do with the relationship

THE COURT: That's the --

MS. TIFFANY: That's the Texas holding case, Your
Honor.

THE COURT: Uh-huh.

MS. TIFFANY: It did, you know, have a good deal of

discussion about vagueness and the constitutionality of a

statute,.
It said that the mere fact that it may be difficult to
determine whether certain conduct falls within the statute

does not render it unconstitutionally vague. Furthermore,
simply because a statute contains an undefined term does
not make it vague. You can -- it can be measured by
common understanding or practice. And that's a South

Carolina case as well, Curtis v. State.
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Your Honor, 1 would like to sSubmit to You that the

-Judge in thisgs case did not agree that thig Statute wag

unconstitutionally vVague. He agreed that it Probably

could use Some work bhut that it was, did not meet the

And also when the officers -- she did ask the officer what
an unlawful order was and he did respond, well an unlawful
order would be one where you're asking Somebody to do
Something that was illegal. That's my recollection of
that exchange, but we do have transcript of the trial.

THE COURT: Thank you. Anything else, ma'am?

MS. TIFFANY: No, sir.

THE COURT: Ms. Hayes, anything?

MS. HAYES: Nothing, Your Honor,.

THE COURT: All right. Ladies, how about do me
Proposed orderé within 30 days? Thank you.

MS. TIFFANY: Thank you, Your Honor,

MS. HAYES: Thank you, Your Honor,

END OF cask: 11:34 A. M.

L 2R X

CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA )
COUNTY oOF AIKEN )
I, Cheri L. Young, Registered Professionail Reporter

and Official Court Reporter for the State of South
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Carolina, Second Circuit-At Large, do hereby certify that
the foregoing Proceedings were written stenographically by
me using computer-aided translation; further, that the
foregoing is a true, accurate and complete record, to the
best of my skill and ability, of all the proceedings had
and evidence introduced in the hearing of the captioned
case, relative to appeal, in the Court of Common Pleas for
Aiken County, on the 29th day of July, 2013.

I do further certify that I am neither of kin,
counsel, nor interest to any party hereto.

I have hereunder set my hand this Saturday, the 14th

day of December, 2013.

//M

Cheri L. Young, RPR/;j
Official Court Reporter
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time served. The Appellant has challenged the constitutionality of the Aiken City Code
Chapter 22, Artcle I, Section 22:3(b) which reads: “It shall be unlawfil for any person to

willfully fail or refuse to comply with a lawful order or direction of 5 city public safet,} officer,
while sﬁch officer is about the duties of his office within the city or upon properties owned by
the city.” The Appellant has claimed that the City’s Ordinan_ce for Failure to Comply is vague

and/or overbroad,

LAW/ANALYSIS

333 (1985). In addition, the Court possesses a very limited scope otreView in cases involving a
constitutional challcnge to a statute. Joytime Distrib. & Amusement v, State, 338 S.C. 634, 640,
528 S.E.2d 647, 650 (1999) (per curium). “All statutes are presumed cénstitﬁﬁonal and will, if
possible, be construed so as to render them valid.” Lasty, MSI Const. Co,, 305 S.C. 349, 352,
409 S.E.2d 334, 336 (1991) (citations omitted), The party seeking to invalidate the statute has
the burden of proving beyond a reasonable doubt that the statute violates some provision of the

constitution. State v, White, 348 8.C. 532, 537, 560 S.E.2d 420, 422 (2002).

. &



F urther, our State Supreme Court reaffirmed their posttion in State y Grgn, 397S.C.
| 268 724 S.E. 2d 664 (2012), “When the 1ssue is the constltutxonallty of a statute, every
presumptxon will be made in favor of its valtdity and no statute will be declared unconstttutlonal
unless its mvalldlty appears 8o clearly as to leave no doubt that it conflicts with the consututlon "

State V. Gaster 349 8.C. 545, 549 50, 564 S.E.2d 87, 89-90 (2002) "T}us presumptlon placeo the

| ‘mmal burden on the party challengmg the consututtonahty of the legmlahon to show it vxolates a

provxslon of the Consntutlon. State v. White, 348 S C. 532, 536-37, 560 S.E.2d 420, 422

(2002).

- YAUGENESS

Appellant argues that the Cxty Ordinance for Failure to Comply 18 unconstitutional on its
face. Specxﬁcally Appellant argues that the provxslon is unconstitutionally vague. In

deterrmmng whether at statute is 'vague, the Court held in Q;tx of Greenvxlle V. Bane, 390 S.C.
303 702. EZd 12 (2010) |

“’I‘he concept of vagueness or- indefiniteness. rests onthe = -

s "'constltutlonal principle that procedural due process requlres fair - -
notice and proper standards for adjudtcatlon The primary issues
involved are whether the provisions of a penal statute'are .-
sufficiently definite to give reasonable notice of the pnohxblted
conduct to those who wish to avoid its penalties and to apprise-

: Judge and jury of standards for the determmauon of gwlt. T the
statute is so obscure that men of common intelligence must
necessanly guess at its meaning and differ as to its apphcabnhty, it
is unconsututmnal ”

City of Beaufort v. Baker, 315 S.C. 146, 152, 432 S.E.2d 470, 473-74 (1999)

(quioting State'v. Albert, 257 S.C. 131, 134, 184 S.E.3d 605, 606),

The Court in Town of Mount Pleasant v. Chimento, 401 S.C. 522 (2012) stated:

40



“A statute's constltutlonahty [for vagueness] is judged onan 41

- objective, not subjective, basis. £.g., City of Qreenville v, Bane,

. 390 8.C. 303, 308, 702'S, E2d112, 114 (2010) (issues are whether

- the statute's terms are "sufficiently defined to give reasonable -
notice of the prohlbxted conduct to those who wish'to avoid-its
penalties and to apprise Judge and jury of standards for the. .
determmatmn of guilt"). Moreover, in many cases, it is "up to the
police . . : to determine Just ‘where [a statutory] lirie is drawn," for
example. where the issue is obscemty, loitering, dxsturblng the:
peace, or dnvmg under the influence, The fact that an officer must
make a judgment call does not render a statute unconstitutionally
vague, any more than does the fact that a determmatton of guilt
ultimately turns on the evidence (i.e., facts and clrcumstances)
adduced at trial,”

'I'he Court in Town of Mount Pleasant V. Chunento, supra, also stated that one whose
conduct clearly falls w1thm the statutory proscnptxon does not have standmg to raise a void-for-
vaguenas_ cha_llenge.- ‘They found that the respondents lacked standmg to challenge the statute
but also noted that a person of reasonable mtelhgence would understarid the statute to prohibit -
the actxvnty theretn. The conduct of the Appellant in thrs case was clearly a vmlatlon of the City
Ordmance When an ofﬁcer is attempnng to gain control of a potenttally deadly srtuanon in
‘whicha suspect is belllgerent, mtoxlcated and reported to have m hxs possessxon a loaded

 machine gun, an order to halt and show lus hands is the type of lawful order an ordmary person

of r_easonable mtelhgence wo_uld understand needed to be followed.

The mere. fact that it may be dlﬂ"tcult to determine whether certam conduct falls w1thm
the statute. does not render it unconstltutlonally vague. Umted States v. Nat l Dm Prods. Com
372U.8.29,32,83 8. Ct. 594, 9 L.Ed.2d 561 ( 1963).‘ Furthermore, simply because a statute
contains dn u_ndeﬁne_d term does not automatically make the fstatutevague, Larisdell V. Stag , 25.
S0.3d 1169, 1176 (Ala.Crirn.App.2007), and words in the statute may be “measured by common

understanding a practices,” see Curtis, 345 S.C. at 572, 549 S.E.2d at 599,




requires the movmg party to show that the statute cannot be consututxonally applied to: the
defendant under the partlcular facts of the case. Chapman v, Umted Statea, 500 U S 453, 467-
468, 111 8. Ct. 1919, 114 L.Ed.2d 524 (1991). A facxal challenge on the other hand, is “the
most dtfﬁcult challenge to mount successfully, since the challenger must estabhsh that no set of
circumstances exist under ‘which the Act would be valid.” Umtg States v, ng 481 U S.
739, 745, 107 S Ct. 2095 95.L. Ed.2d 697 (1987) 'I‘hus if the moving party fails to show that
the statute is unconstxtutxonal as apphed to hxm any faclal challenge must necessanly fall
because there is at least on cxrcmnstance where the statute would conshtuuonally apply _pLe

Stuart, 100 N. Y 2d 412 (2003), 797 N.E.2d 28, 765 N.Y S, 2d I; see also City chhicago v.' .

(“[A] facial attack, since it reqmres uneonstittxtionality in all eixcﬂhtstances, nec&sanly
presumes that the lmgant presently before the court would be able to sustain an as applied.
challenge )

The Ahpellant’s argument faxls on the first prong of the vagueness analysis. Asa

aggressively approach him with his fists clenched. The authonty to give lawful orders to control

a potentially dangerous situation 13 an essential requirement for law enforcement.

OVERB_READTQ
The Appellant also argues that the City Ordinance is unconstitutional because it is

overbroad. The Overbreadth doctrine is referred to as “manifestly Strong medicine” that is
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‘employed “spanngly, and only as a last resort,” Massgghusetls v. Oaks, 491 U.S. 576, 109 8. Ct.
2633 (1989) quoting Broadrick v, Oglahgmg, 413 U.S. 601, 613 (1973). Overbreadth is a
judicially created doctrine designed to prevent the chilling of protected expression. An
overbroad statute is not void ab initio, but rather voidable, subject to invalidation
notwithstanding the défendant’_s unprotected conduct out of solicitude to the First Amendment

rights of parﬁes not before the court.

Overbreadth is a challenge predicated on the First Amendment, and cannot be used

except where the statute arguably suppresses protected speech or conduct. State v. Newman, 384
S.C. 395, 683 S.E.2d 268 (2009).

State v. Green, 397 S.C. 268,724 S.E.2d 664 (2012). In discussing the overbreadth doctrine, the

United States Supreme Court ("_USSC") hs stated:

“Accordmg to our First Ameéndment overbreadth doctnnc, a statute
is facially invalid if it prohibits a substantxal amount of protected
speech. The doctrine seeks to strike a balance between competing
social costs. On the one hand, the threat of enforcement of an
overbroad law deters people from engaging in constxtutxonally
protected speech, inhibiting the free exchange of ideas. On the
other hand, invalidating a law that in some of its applications is
perfectly constitutional — partxcularly alaw directed at conduct so
antisocial that it has been made criminal — has obvxous harmful
effects. In order to maintain an appropnate balance. we have :
vigorously enforced the requirement that a statute's overbreadth be
substantial, not only in an absolute sense, but also relative to the
statute's plainly legitimate sweep. Invalidation for overbreadth is
strong medicine that is not to be casually employed.”

Aiken’s City Ordinance which prohibits a person from failing to comply with a lawful

order or direction of a police officer is not a danger to a person’s First Amendment rights and is

s 2%
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therefore not SUbjCC( to the overbreadth doctnne There isnota substanttal risk that the

Ordmance wnll prevent citizens from Constltuttonally protect speech and conduct

Based on the foregoing, Appellant has failed to show this Court how the Aiken City
Code, Chapter 22, Article I, Section 22-3(b) as applied to the Appellant is unconstitutional,
m_er-e‘;q;e, ITIS ORDERED that the Appellant’s Appeal be, and hereby is, DENIED, and that the

Appellant’s conviction be AFFIRMED.

| Avgmr__, 2013 2 AN
s Doyet A. Early. IIl S
‘ : Presiding Judge Common Pleas Court

Second Judicial Circuit
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