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See: Shicklund Vo Washington , 466 u.s. 40§, 104 S.CF. 3053, Bo L.Ed,
- g

2d (¢ (1984) ;

See alse: State V. MeDawiel , 330 S.¢, 33 , 463 S.E. 24 883

(t‘{“ APP- |‘H5) ( VCVers}n_j COhuId“-o“ O-V\A Y‘tmﬁ.na:nj "G)}- “WT»}“_\

/4
Qv

[3 “
in Se,xuu.l ﬂ!f&u-"'/ ro“u Case u:u’.vc Sanc\+nr uSeJ you

o _‘.\M‘m 04\ “ycu" Some ng'lv- £ ve ‘Hw-e.r, Clskl'vj *he J"‘"?

+ Pu.+ tHhemselves Vw f'lﬂ-“- of He Vk'“"\).;

T4 has i)u“ other Civeuibs who have also l\elé that S&“C\)"‘Dl:s

Sinoul(! ho"’ viclate the \\Goléu\ RvJe” ond ;ec al;‘o.‘ DarJgd, Vi

w.;,,w,;gp, 477 u.S. i68, 106 S.cb. 2464, 91 LEJ. 24 144 (198 ):
DOnne_”g Vl Der C“I’;s"g ﬁ:ro ) 4'“ U«s- qu ) 14 S.C.‘i' ¢ '8‘8 § 40 (-
[¢}

Ed. 20 431 (\qq*)‘, Von Do“eh V. stete , Su'Pi-a

vee: Shde v. Coldwell , 300 §.¢. 434, 504 , 388 S.E.24 8/6,822
Clago); S$hde v. Lipder , 37¢ S.C. 304, 378 S.E, 29 335 (1481)
Whevefore  pebiones - submits that  Cownreli Atpresentebion  Fell

below on ijzcrﬁn S‘l‘o,.‘ém—é of Rnsonauuccr and But fov cou-nse.lr'
uurvuf‘tir}unwl evory thued a  wasomeble ,Wﬂmh?f;{g Hot exist Heat

He tesult o# He PVO.M—:J:“J would hove been differen? had
Coq,nﬂ,‘ 'VH-—J'— H\b PWPU o L\j t&fkonj .
WLmkn Aﬂjkgq_,,{ re;fe,dpu,/[J ast Heot his Conviedion be

Rtversea / and tHhe ‘jvo.-d' of « New Trial,

‘ql



ARGUMENT &

6.) Wa.s Trial C°un$€‘.' cvh.s"“'hﬁ'na“y Ihtﬁed‘i% ﬁ" Fﬂ:“-\j +o quu&sf'

a_ jury tughruchion on ledsy, included offense of Vﬁlaahgr_hguj_m&h&

q-\J 0o Jen‘.al of Duz Proces'r ?'-4'\3 /0" I“VD\M“AVY *‘t\ns‘auq\dﬂr

FACTS
There was sufficient Evidence of trial fo Suppeut o Jury Verdid
of wansloughter, Applicant testified of ticl in his defense.
On +the night of He incident ot te cdub Fun,a He deteded
again tonfronted Apphcu& about the gold chan and a”dla.d- again
bl Ke he i not have a.ny‘H\}-:j to do with He break.}n ov his

Jp‘a Cl\k‘.n Ldnj s{\lf.n R. 3'3 N l '3 - 3‘4 !" 2. T"‘l deu.de-n‘} \'QAL'\QJ
'R“ @ Ju-n l’wn‘nj ﬂf. COthhM‘on, ﬂ.nJ fo‘-:ta-u{' SQ:J h'— H-“'C"l!.) %
&\?s chk Pockg{- MJ ;u.“gJ ‘f'i.._ 3w~‘ od AmJ x Swuv H‘. e = Jtm'f

FEM%mLu P\L”;v:j -H"'- +szj¢,. Or &hyf"\:p:j- I ‘:,D-s'l' khﬁ-w 'H‘*—ﬁ?lh

wwi QH'”'. AN“C&-C" re,ru.f‘r.ﬂa hid the Juvd He Gun t:ju.d went oﬁo;’
and that he unlv.l Pu“'fJ the gun out because “T Knew Hat he Wes
3o‘mj + Kill we or &0 So-me,ﬂ«-}r:j. I Knew ke wes jo?v Yo shost me.”’

R. 315,10, 14~ 316,41 §

1:-_‘L=_.L_E.=J.._&,’¥Mu:“} R. ps. l4LY4-22

19 A REJH'. The On‘a ‘Hdv Hat led us to  believe
29 Het he hdd a \jm‘ wod Sowvcone Sfﬂe) Hd‘-- ohe of the

21 pe,v»\o.kﬁ S"‘nﬂz) Haot ‘\e, MAY v-\an. a. "‘0.“90'-\ as M he had ome

22 himself...
20,



T Tr py S0 fines 9-Jo Ofenty Avqument by M. Swmiley
9 Hels  Sorry Hhat Tamie agj died.
fo This ‘sat qbout he feels like he Wag  Some blg
h man for What he 4id. He Wes sSeared to death,

12 Aud T Hiak the evidence will  show  Hed, But,
13 @I believe the evidence will shew thet me,,,]

—

14 r:_?.f—-ij'

s [:;\hé in this tase he vreacted the way
h'___"'__—k

fo  anybody else given the same set of facts could

7 '&wn ov would have Qctf.é;\h/ktn he  believed

e ﬂq‘\' Jamie was mae«k:hj 'FDV ajun he 4:d w het

tq  he +“°“‘.3“+ in ‘Hnd‘Eflff' szc«:nJ]_.'; the ong
o) 'Hﬂ'.ns he could do.

T. {S 1 - Direct Exomingtion 81, Ay, h‘!,i-:'
of Stﬁlﬁ ;v'li;nggs ltif._d, Jeaking

H Q. Was +He person Hot you were 5‘[‘0.5)1‘:;

8 MX*‘ +°; ﬂ(, Pu‘gk WL\G .5°+ SAO‘)L) J:J t\?— "\m --
13 d:é '-\e_ l\a.n Q J‘“‘ s Ov d.‘c] he aﬂuu t lums ﬁjun
|4' ey ﬁ-nY Wt-kfﬂn .?

€ AL T do mot Kmow

T, Te. 93‘. l&e hng_sJ - Z-L CPOS ' N B8 /“r. Sn:'

\ Q. And. he 30“' out and You dont Know el"ﬁ‘#
T whet k“Pf"’“‘J whea he godk owf ?
3 A, No, siv. _

21,
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4+ Q. Okay . Theves the -- the twe of them

S Confronted each other , vight ---

e A, “*Vyes, v ~--

7 Q --- you dont =* actually you dont Kuow

B Becawte you hed your back fo him <o

T A - T il say-c they wes - T dont

10 Know .

N Q. Mow you dowt Know == you couldnt eves
12 .mll; heav what wordd were udmnjeJ, r\.‘jkf'?

13 A. No, siv. |

4 Q. And thea yQ.». heard o Shot, Well,

s a_»ci-u«“a you Sew te gun come 0wt and  you heard <
e shot, correct ?

17 A Yes, siv.

18 @ So, you dowt Kwow whem you Said you

19 ddot e That -~ when askd F He guy thet gof
o skt el to pull a Jun ouf , You dont Knew . You
20 hod your  back turned s

22 A. ch, S;V..

TP. T‘ ?‘3" 115 “ne_s “"+ D‘lrcc}"_tlmincam 8\1 /ur. v0:7+ b'F

States w;fr;us' Fredevick /“cco\r
11 A. My IHHe  Cousin JMPeJ outside of He

12 Car. And he shorted -- they st te) udmnj:»j

22,



13 wowds, Welly T haesyd him exd.o_.j,_ woirds Wi
I4' Na-%ﬂn,:&lv

T, T'-_'?é- 08 lines 23 'Hlvou.q‘n lius Bﬁqu-_zo‘i M,_"- S‘M:%?;

Divect Exewcination of Shies witness Frederek /uCCOL,
F

23 Q. Aha thew !\(_ JumPgJ out and CN!#V'nafeJ
24 Nate , \";& Wt ?
25 A, Yc,n.l\,

l Q. OK&\’. From wLe,w_ Nate weag wn.”(:y ﬁom,

Z r;jk-}, wa.lku‘:j u.f tfowards tHe Cay , you weld go
3 {’a&l' He silve. Con to J"+ b He entramee 6f the
4 elub » rbk{' ?
S A Veck, |
A Q-. Ytd.\,ycu 3a+ t 4o Pasf ﬂf- Car to jd
'7 fb the C,lu.(a?
8 A, ulh
Dise N

Tl“( S‘Oud'i. C—l—v-p“h,q Sl(fmq_ COH-P"" hds .PU‘CJ ;I\ 9"‘4{1 V., G‘I“:(lm_,
296 s.¢.. 395, 373 S.E. 24 55 (1988) thet  both self - defense ond

€05

Vo‘un"'a.ra hn.nsla.ujkfw Showld be Submitted To the Jwa, whea  wWaprne]

by the Evidence where vichm threateued defidont and Fired ot him.
The  SowH  Complina gufm Covnt has Pl-cv:‘ou.sfa held defense aﬁor
3&:.?#6@9\& whe., ‘H.ga Al w advise a clent of a lesse, tneluded offeng

23.
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or t I‘u}uesl— one  When affropr.'o.k . Kenws , 304 5. S¢H,

o6 S.E. 2 leo (1441) 5 Tisdel v. shk , 376 S.c. 133, 663 S, 2d
4’0 (ane); S{Y:Ck[ﬂw\} y\ W“'Sj\l‘h\?fﬂ"\ ) 4'66 u‘s' 668)!04 S'd[IQM

APPNC«.-A- submits Het Conu\se,h' Refresgh‘}nf:‘on Fell below an

Ohbiective Shindavd of Reasomablences and But for Counsels Unprofssiong

rrovs Hens & reasonable ,m.bab.‘mi Het exist thet He result of

He proceeding winld heve been  difRret hed Counnl vst fo

o cle‘-, on Vo/u,..f? M@-«;/ugb@;—;mul inw\unhr\, Mus'{eujﬂw
Whese e Agp cart nsfwfﬂ.:/; ask Hat ks Convickon be

Reversed and  rmounded P 0 Mew Tral a5 o mafe of Low,

gee 5 Mathews v, ) Cie as 108 s.ct. 063 (198g)

Criminal Luw @ F3206)
G‘t«nemllg, o JQ—AIAJM»"- s Gn?"f*/u, fo an -;“5{1’\4-0*1‘97, as to 4—*‘7

. NCDJM;GJ J&pf/"\‘(, ’Q'_ WL;OL Wag,‘;f; GVI‘J%Q Suf'tao_‘ciu\f- .‘6"
a Vf._“ov‘_d’e d'u,,a k ﬁ.‘.‘& in hee 'F!-wor.

24,
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ARGUMENT % |
7-) Was Pebtibioners  Due Process R‘-jk‘f’s and the R‘JH to
E'H‘ed"ﬂlc ASﬁ.{‘l’dncL OF Telal C-O\MSC\ V:olginl whew Teial C.O\qﬂ

failed to Ohject t Hy Malice Cl\qrqa where the Tudqe s howld
hove moade 1t oleay to  the Vurv Hat 'H«cg Were /_F.re\“‘o CCEE.’?

ox R‘:lec'+ the Py migsive ‘hptrtncgs d!pav\a:uj on »+s view of The
Yy 03 5! |

ms——

EV;(‘SHQ

EACTS
The Trial Tu&jc. c.ko...ng the Tur.{ with /'10.“& cJaa.U._ on

.
*nes

Trial qu_.scr]r{- record 6w APP"“" Ba+e stam

‘H"nu‘g\\ Vines gjpg. 44

4 atent, The defendant is c\u,.j._a with wmurder.

S The State wust prove \uYonJ o ‘veasSowmable doubt

¢ Hooft He defendant Killed omohhes person with

1 walice  aforcthoaght.

8 Malice is hatred, il will, ov

T hostility towerds onethor pergon . Tt is tHhe

10 intentionel doing of & wrowghd act without
W Just cause or excuse, nnJ'w?H\ e intent to
\2  inflict on :..\3.,..3., ov unler Civcumstances that
13 the low will infer an evil intent.

14 Malice afortfkoujk‘r does not N«}u«‘u

1S that malice exists  for any particelar fime

235,
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{7

i1

i
2o
11
22
23
24

25

before the ach 15 committed 5 but nadlee must
‘erist tn the wind of He defendant just
before, awd at He Rme Hit the ash s |
Committed. Thevefore , thae must be a
Combination of the previows evil infent 1n the
act. |
Malice o.‘pove_ﬁ.oyjk} may ba Lva-c.s.s‘(J

or infeveed. These tevms arvcssd and
inferred do wmet mean different Kinds of
malice y bud mmla the womner 1n which waalice
™oy be Shewn to exist, Thet s either by
direck  evidemce , or \aa inference From the
fucks and tivcumstances, whith ave proved.
E X press molice s shown whew o pereow speaks
words, which express hatredd o (11 will for
awsther, or  he. the Pe;é-.:on f\-epa-v-d
beforehand to do e ot which was  later
aecomP\iskd. Fov 'v.fole,,' h‘?vj n wat f
a purson v ony othey aceks of preparabien
going to show  tHat He deed was within The
decbundonks mind , woull be express walice.

Malice moy be (nfeceed Fom conduct
S“Iow‘svj a hiel dsregard for  humen .

14 Tnferrd malice MMI also avige w\u,v. the decd

26,
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IS is dove with « JmJlJ Weapon A Jlea Weepon
e is any arhcles instrument ; or substence,

17 which s \chla t couse death or grest bodily
18 Navm.

lq Whethe, an instrument has beew used
20 as o deadly weapen depends on e facts and
21 Civcumstances in each cuse ., The &uw:hj Gve
22 exemples of lnshuments, which may be Je.dly
25 weapens 1 @ pishl, Shotqun , vifle , divk

24 dogger Knives Shnjs‘nof , mehel k..ugklcs,

25 raov gasoline, or Molotov  coextuil, A qun
|_ may be a Jqu7 wetapon e¥en if W is not

2 cr(‘.rc.‘{’; nj. v

_ Tis elesw 5\1 His Evvonecous Aalice C.k‘»lj& that Hhe T“Ajt
"‘\aﬂd to charce 1w He Maliee Cl\ﬁ\jg HQ“‘ the U-u'\’ was F._..—.""-‘- 1o

Acecol oy Relect the pewmissive taferences 63%3:,\; on Hx view of -
“ﬂ. E!‘négeg; An! T":A' COMSE_I Pﬁl‘lGJ *v OLJCQ»“' ‘l-o‘Hw. ./“uhu_

d""v-jc on the Ace_e,ﬁi ov R'."ed- the Perm.‘ss?va inferen ces d"f“"""":j
on s view of Ha Evidence, ond Heorefore was prejubicial | as He
Molice  instruction conshituded Mo.nédwa rebutta ble Pni\xmrﬁbh,nﬂu

Hen Ptvm;ssn‘v@ h“ce'n-“‘cﬁ's \)Lco.use' i+ in foct “MPtrm‘lSS‘nL\'a Sl‘\g‘H‘!J
He buvden of P¢VSU¢$i°n v  Pebticner o rebut He P*Csump*?on
of  walice by He Malice instruchion b He :)u.v-\, in  Pelifionert tase,

2.1,
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Bisdussion v
See: State V. Pelerson , Cite as 335 SE 24 Boo (5.¢ 19g5)
see ; Shie v. Wod | 282 §.¢. 18, 31¢ S.E, 24 §%3.

See i Shie v, bewellyn , 280 S, 139, 314 $.E. 24 32¢ (1984)
see also! Shode Y. Elmoy , 279 S.C. +1%, 308 S.€.24 761 (5. 1983)
See:  Sandste V. /Aonﬁw\q , 442 U.S Sio, 99 g, 0Ot 2450, 1 L,

ed. 24 39 (1apq). Sticklend v. Washington 466 0.5 (CB, Jo# S.et.(1ae

Since the  Tudse Acled To meke F clear in the obove Molice '
ehorge thet e Jur, i Pefitioness Trial was Fes do aceept
or rt‘)e& these permissive infevences Jefenp(.‘.:j on F View of He
evidence and since Trial Coumsel hild +o object to He
Malice dm.:j& wes  prdudicial, as the AMolice inshruchon /s c/e,,?
erroesns, Theehre peibore, submits et Counali Representadion Felf
below en Oljective Shudod o Reasonoblencss ondd But B
Covnsels Uhfm{’w:‘(ma.’/ erors Hert o Reasorable ﬁpb4i/a‘f5£
Yot exist that He resotf of He fm,ea(?.‘kj wowld hoe bee.,
diflret, | |

Wherefre , Applicant respectfilly ok Fhat by Convichlon
be V&c&'uﬂ/ /eevu:J and the Crant of o Mew Triad.

28,
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ARGUMENT B

8) Was Counsel TneMeckive for fuiling To Object b the
sdf-l)e_pe.nw nstructon +h m vearht Shifded +he

Bwragn. D'p gvoop 1"\ V:Ola.‘Hon OF PuL:f"‘oVi&r: Pra'/en‘ej; Qm‘iz‘)
Stdee Conelibutrons! Rights and _vight Fo Due P £ la,?

FAcTS
_&_@__MJWLL—-Z‘_{ Self-Dedor. s Charge
voo The defendont hes vaised the
3 defence of Self-Defonse . Self -defins, i «
4 Complete Defense , And i¥ Ev‘- /s zsh.bl"skd;] ,
S0 you must find the defndunt nof guilty.

This heretn issued teised 15 Burden Shifhn, oo the Fefif,,
dont have to  eshiylish anything in Self - Defence in a
Murdew  Cogej wheee it s a0 Tury Question 235 b Self-Defonse ,
This hee. Challenge instruttion 15 Contragictor, and Confusin

d vk
Discussiond
See: Thomae V. Leske, Cite as 725 F 24 24¢ (1a8¢)

nstruchions Hjoq-&:vj burden of Ph)ooo Were £o :““W‘HJ_
cm{--ra-d?d'or and cowpug.\ﬁ o 1o wise o [evel of
COHS'H“'HJP‘DV\G.I Wi rml*Y ‘
See algps Tn ve W‘msk“Tp y 397 u.5, 358, 90 S5.CF. 1068,
25 L. Bd. 24 368 (1qm0).

29.
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T e clea,.la Eshkl:;&ea‘ ko, thot He Federed Cownt ruled

in Thomes v, Leole , Cite as F25 F. 24 244 (19%4)
u;, a.+‘sz47; Sta: S‘MA#mm V., /ﬂo"\.h»ha, Suprk

Becauge we Honk "H\a)", read 1w Conferty e CJ'\a.qjg,'{-o e

J‘“’a N’:jcwal‘;tj Self- defenge wis conchfuhon a,//; ’n a./azwdb‘
I&*Y‘Wﬁanf rejwpe,‘nj BWJ% OF ‘ /)Pbo# were SO :‘»laere.,,*/-[

Con"’ro.da‘d'u and &nﬁ\,“.‘v as o rise b Im{ of Conshihif ool

;mﬂtmﬂ.’. Stcklend v, Wast"‘.:?fm. > 466 WS\ 6B, 104 5.0k (1489 |
Petitione, subuits Hob 3 he hos h [ Eshblil, Self-Deflng]

ﬁ;,,{. o ragvmable Jwror f’.,buJJ ‘uva ;h‘ltvfw;l-e.oo ‘ﬂu‘s Erm@«_f

- Tery Toshuchi ot o Meter of Clearl, Estblsbed
Fedod Lo ed w5 o Myth, of Lew that tHe
PeFfover hed fo ([ Estdlish Sedf- Defonse | when fhis
c“-‘wje. wnidd  avhomaticadl, shift Vho Burdsn of Posf
b fe Pbfmo Yo refof, Ao o et of Law ol

CClemly,  Eshblshed Fedi) Ao A shuchoid  Evrors

.(?n,”! fov e Gn,d" of @ Mew Tiviel.

See . ‘S‘c‘ C°h$+~ /40—4‘ V. § zl

( Juajes .SAA—“ hot
CL‘WjL J‘v—v:es in \‘!.sfeul" * ma;Hq,,_, UPEQLB Bw/' S’aa_I/

Jtclaﬂ HLEL_-:-MH)
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ARGUMENT lo .
'O.) \\quﬁ Pe{';ﬁongr'g Due lDroces: Ri‘}‘\‘fs AnJ +he R\fjl\} +

EFP&(.{".Ve Ajf;.f*“hct 070 Triel Counsef violated ib_fb&.l'_"“—_

Counsel failed fo Object to the Malice Charge that s a
Wm*&ﬂﬂb Comments en the Matre of Faef
Ve,rse_; Jtclay;nj ‘H\e. LM s Gchh9 Q.—";tm:; EXM#&; ol [M& -

ARGUMENT I
_“.) Wec Pe&'i--‘mw Due.  Procese &;L""(‘ end  He R{qu' %o
Effechve Assistunce of Tiial Counsel vielated whem Teiol
Counsel _Fuiled h_Obedt b the Molice oJu..-,,_ thetis a

u C‘“Sbtﬂﬁnasl lmggm,yb Coynmc.n,)" On ﬂ; Fgo{‘; Since
Pebbionee o Chead with lesar included o Rnse [[Self- Defige

:n /Vllbr‘leq- Procp/, oun QnJ ‘H\E— J—que C)L\&H“_ #G, 'Jh»ry et

ﬁ% CD\»'J |n‘&. MNI.N:L ?Qruv\.. ude oic a. Aed/k WCﬁf)ohr
g C ! .*. v g Q_’ 5““‘. ( J;qu_‘ 6;\1.” no*f e’"“"’ﬁf_
J_u_rf_s__-,v_\__'&‘_pﬂi_tn__m.e.&u o/) ot | but shadl declare f‘ﬂa_l‘;“,b»

EAcTS ARCUMENT )

Sivce Agmmc [0 And Argument Ul s hosed on o Seme
istue a5 P as Smpermieibly  Gommenting on Yhe Fcks i
vielshion of  §:C. Const. art V,§ 21 oD 4% Arcendrent %o
He Efdhie Asidmie of Cunse| W Fich & Diccues
heveta """"?'mu ﬁjoﬂu but  PeBifigne, ask Thet endn ?w.sfw

wled
G J 3’ He Coust, E&%— a2,
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T. Tr. pa. M85 lines 22 Hopuoh pe 446 lines 3
' FJ S

22 EXomiples of a‘u.ﬁmmgﬁ], which My be duJéy
23 Weapons | & [é:svaZs'SLa‘ij , v fle, dik

14 Oqﬂ-jg%) Knives s/a'njskn", meh]  Knuckles,
25 vazow, gasoline , ov Molotoy Cockh?l.ﬁjun
| ™oy be a JeaJ/g Weapon even f i+ is net

z operahing . The defudont has raised the

3 defennn of  Sedf- Defuse . Self Defense s a

Pebbioner Submifs since Yoo was two  diffient versios as
ho Ev‘.tiu.u submaditd ~  the \TMJ i waes Un ConghVechores
";u. d\o-gg J—u-? on - Facfr‘, D’H-Jja 'S Su.,o/o.\'e, fo declo,
He Low. '

DIscussron

~The Trial TJulge improperly Chirged the Jiuwy in respeet fo -
metbers of fack ) the Soth Covoling  ConsFhetlon Art.V.§ 2!
shades as  follows:

? 2—‘ CLQ:\;,_ 1\) ‘)Wrr . Tudjcs 5“““ not d'\o.r; Ju\r"u{ 'a

nsruﬁ o woatters O‘P Pac}-, Lu.\' Shall Agg,la.rf, Hhe Law.

Tk&w_‘g:n, T":a.( Co(mul wa § Ine_%c{-‘.v,_ '5" 'Fﬂ-:\‘w\j +° OBJ‘CCQ'. +O
e E'-Vm-eou.; /Mﬂ'l;“c C"ije in thee  Aveass b%cause the TuJ“
should »\aw. wode 1t clear to He Ju\] tHat the :)u.r\/ wa3 Free o

—_—
-ACCE,P* Ovr m’le_d e .Pq_,w\]gg‘,vg inferences thgnJ;rj on it5 view of H¢
Evidence.
34.
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and Hhe Sheks uhile conbeion/case wes on Semple of Sipresnd
walice / pormissive ieferemie ek He madic Charge and exe gl
§iven by the Trial Julge west P"%juln‘c:a_” lyieg in wait; acts of
Eraeardﬁ‘on any Even MDre fﬁ'.u!:‘e,.‘,.} h fd"v“fv‘ow whereve, Trief

, an‘je, I‘ano/nvéi ja.n ;I'\S' I’ha,/:\ce_ /n Sh’l&ch" ,\h Vl‘a /a-ﬁ\vh
o‘p Pﬂ#‘HOHC-P.‘f C‘”“sﬁﬁtfl‘vna/ "ij_lw_l_‘: . The /Ma,/:‘f.e_ (n 5/71.(.:5799.,
n, Was a vio[a:,v‘o» cF /u‘; Due /ywces; t::'j W
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New trial sefs pnewdent

‘By SEANNA ADCOX
The Assodated Press
The S. C Supreme Court on Monday overruled décisions on more than two-dozen murder and assault cases

dating to 1894 when it ordered a new trial for a 42-year-old man convicted of kifling his cousin.

in averturning the 2006 murder conviction of Johnny Rufus Beicher, the high court set a precedent for cases
involving weapons and self-defense arguments.-Beicher Is serving a 30-year sentence in the Memarial Day 2004
shooting death of Fred Suber, who was shot and killed during a family cockout In Laurens County.

The jury could have chosen murder, voluntary manslaughter or self-defense. The high court sald the jury was
inappropriately told it could infer the death involved malice because a gun was used.
Defense aftomey Rauch Wise argued it's an Unfair assumption when bath people are amed.

The high court agreed, saying the malice inference should no {onger be used when the defense gives evidence
that, if befieved, would justify the actions of someone charged with murder or assault.and battery with intent to kill,

"It has long been-the practice for trial courts in South Carolina, as sanctioned by this court, to charge juries in any
murder prasecution that the jury may infer malice from the use of a deadly weapon," Justice John Kittradge wrote

in the unanimous decision.
But after reviewing historical cases, the justices found it “is no longer good law In South Carotina where evidence

is presented that would reduge. mitigate, excuse or justify the homicide.”
The decision listed 25 known cases belwesn 1884, and 2006 that it ovenuies. .
The Justices nota the decision agglles {o cages gendlng on aEgeal or not yet finat. &wmaa
" have an appesi pending, sa owden, a spokesman ey General He

The state’s high court noted Belcher's 2006 trfal revealed confiicting versions of what happensd.

Prosecutors argued that after Belcher intervened In an argument between Suber and another man at the cookout,
Beicher got a gun from that man and fatally shot Suber without justification.

Bu! Belcher's defense presented evidence that after the argument was settied, Suber oonmrmd Belcher witha
plsbl and Belcher then ran fo the other man's truck to get a gun and fired it as Suber was approaching, gun in

Wise sald the case quiekty lllustrat " the unfairness of impl:ed malice. He said the ruling Monday puts the state
*back on track” with court rulings from more than a century ago.
When you have a case in which both people are amed with a firearm, why is the jury told they can infer mallce

from use of the defendant's weapon only?" he sald.

He said the ruling won{ affect the overwhelming majority of cases involving firearms, but he mrled ft significant for
attomeys with self-defense cases, because the jury won't be told upfront to infer malice.

But X's stili the jury's job to decide whether a case Is murder or self-defense.

"It's not an opinion that makes the govemment's job insurmountable either,” Wise said, ';If seif-defense is not

proven, the state can still get a conviction.”
Jany Peacs, the lead prosecutor for Abbeville, Greenwood, Laurens and Newberry counties, said he will likely try

Belcher again next year. He called the opinion a "big change.”
Previously, In any case involving a shooting, judges granted prosecutors’ request that the jury be told they can

infer maiice.

http://wwre. thestate.com/crime/v-print/story/981659.htmi 10/28/2009
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D

"We can always argus the fact they used a weapon shows malice,” he said, "What it does is prohlbits the judge
from gmng 1he tnstmcuon

02009 Thaswte com andwlre service soumaa Nl nghn Rasarved hnp.liumw (hesla!a com

htfp';/fbviivw.thestare.com/cﬁme/v-pﬁ.nt/story/98l659.html o 10/28/2009
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STATE OF SouThH CAROLINA IN THE COuRT OF C(oMMoN PLEAS

COuNTY OF CHARLESTON

) ¢/A No.

.
Nathanie] Me Geey 333534
‘ MoTioN TO ADDRESs ALL

A”“can‘l',
)
‘ Vs, TSSuES PRESENTED Pursuant
State of South Carolina ’ Te: S.¢. Code Ann §11-2%-80
Res;wnclea*‘. )
)

Comes Now s Nathaniel Mc@u,"zzssﬁ.wh. nsfec{-f‘ally asks this
Honorable Court o direct the Atorney Cenevals office to Address
Cadl issues presentd, Pursuant Fo $i€. Code Ann £17-27-80,as
deeided by the South Camling Supreme Coust i Proitt y, State

423 S.E. 24 12%. Thet cach and every issue presente] be Addreseed

at any P.CR. Hur?v Hat s held accov-d‘..j h  Be State, 493

$.e. 24 soo ( 1994),
Petifioney Further osks That cach and every {fsue raised herdin

be Adlessed by the Couk ) ot any heering Hat s held i) Hhet
His Coud direct thet oll issues be Addressed in Order issued 57
'H:‘.s dOur‘[“

For He ru;ue_d'a}. Pefitioner resfcc-fﬂ-.lly proys:

Resluecffd(y Sub mithed ,
/s '

Nathaniel Mebea ,* 333534

38- Apfl?ca«‘f' prose
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STATE/ OF SouTH CAROLINA /) TN THE CouRT oF ComMmon PLEAS

CouNTY of CHARLESTON )
) e v 2018=CF10- 3%

Nothaniel! Me€ee, * 333534 ')
[
A”l:ca&, ) CERTIRICATES 9§ %’ ...,n
.- G E .
g
State of South C{L;—oh,\“‘ ? SERVICE 8? g é.;‘?j
R [ ronatvd' . _(z s .,-u,-wj
H w
) w
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SWORN TD AND SUBSRIBED befive we 4 -
: Nethawtel Me Gee, *333534

h
On HTS _l.ﬂ—- da.\, OF _(Ylt\ﬂe s 2012 A’PP“CA..:“

% Publie % ;.J& aﬁ

MY CoMmMission EXPIRES: WD

Vv bor v twﬁ/F‘\\q,v

29.
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(ﬁi STATE OF SOUTH CAROLINA
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State of South Carolina.

(:31 BEVFORE:

Charleston,

— e e e N el et e St e e e e

July 23,

IN THE FAMILY COURT
NINTH JUDICIAL CIRCUIT

CASE NO. 2012-CP-10-3986

TRANSCRIPT OF RECORD

2013

South Carolina

The Honorable Deadra L. Jefferson
|

for the Applicant

Ashleigh R. Wilson,
for the State

APPEARANCES:

Jessica L. Means, Esquire

Esquire

Q_,. ? : @ﬁyﬂif N orton, CW, Nationally Certified Verbatim Court Reporter
636 Long Point Road, Unit G, #74, Mt. Pleasant, South Carofina 29464
(843) 958-5083 PNorton@sccourts.ory




Case 2012-CP-10-3986 Nathaniel McGee vs State

525

I NDEX
PCR Hearing -- 4

WITNESSES

APPLICANT WITNESSES:

James Watson Smiley, IV

Direct Examination by Ms. Means -~ 4
Cross-Examination by Ms. Wilson -~ 24
Redirect by Ms. Means -~ 38

Laree Hensley

Direct Examination by Ms. Means -- 40

Nathaniel McGee

Direct Examination by Ms. Means -- 46
Cross-Examination by Ms. Wilson -- 52

STATE WITNESSES:

James Watson Smiley, IV

Recall Examination by Mr. Wilson -- 57

CERTIFICATION OF TRANSCRIPT , -- 62

Look for an original signature in blue ink on the
certification sheet to verify that the court reporter has
certified the transcript you are viewing.

If you need an additional copy of this transcript or a
sealed transcript or 1f opposing counsel requires a copy of
the transcript, you should contact the court reporter.

Certification will satisfy Rule 80, Stenographic Report of
Transcript as Evidence.




526

S

Case 2012-CP-10-3986 Nathaniel McGee vs State

EXHIBITS

COURT
NO. DESCRIPTION
1 North Charleston Poclice Dept Statement

of T. Wright

MARKED

57




TN,

N O W B

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case 2012-CP-10-3986 Nathaniel McGee vs State

THE COURT: This is Nathaniel McGee versus the State.
2012-CP-10-3986. The applicant is represented by Jessica
Means. The State is represented by Ashleigh Wilson. 1Is the
applicant ready to proceed?

MS. MEANS: Yes, Your Honor.

THE COURT: Is the State ready to proceed?

MS. WILSON: Yes, Your Honor.

THE COURT: You may proceed.

MS. MEANS: Thank you, Your Honor.

THE COURT: You are welcome.

MS. MEANS: May it please the court. I call James
Smiley to the stand.

THE COURT: Mr. Smiley, if you would come to the stand.
(Whereupon, witness was duly sworn.)

THE CLERK: Please state your full name, spelling your
last name for the record.

MR. SMILEY: James Watson Smiley, I1IV; S-M-I-L-E-Y—-.

THE COURT: You may proceed.

| JAMES WATSON SMILEY, IV, having
first been duly sworn, testified as follows:
DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY:
Q. Good morning, Mr. Smiley.
A Good morning.
Q. Do you know my client, Mr. McGee?
A

Certainly.
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY 5

N Sy

Q. And you -- he was retained by you to represent him in
the underlying case?

A. I was retained, vyes.

Q. And were you the attorney involved at the jury trial

during jury trial selection?

A. I was.

0. After the jury was selected, was there a day break in
between?

A. (No response.)

Q. In between the trial commencing and after the jury was
selected?

A. I vaguely recall that.

Q. Okay.. Do you recall having a colloquy with Judge
Harrington about being in a trial the day before jury
selection? '

A. Certaihly. I know I came out of a five-day trial right
before Nathaniel’s case.

Q. And you had that break after jury selection in order
to give you some time before you began Mr. McGee's trial?

A. Right. Basically to flush out what I had just finished
doing and make sure I had everything in order in my head for
Nathaniel’s case.

Q. Thank you. Did you interview any witnesses pursuant to
your client's instructions; did he offer any witnesses for

you to investigate?
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY

A. We talked about Terrell Wright in some detail. I spoke
with Fredrick McCoy in some detail. That would be -- I
spoke with Tiffany Jenkins prior to trial but not till
trial. But that would be the extent of the people I spoke
to.

Q. And at any time did Mr. McGee talk to you about Mr.
Wright testifying on his behalf in his defense?

A. Yes, he did.

Q. And you chose not to use him?
A. That was a tactical decision.
Q. But he was present -- you had subpoenaed him or you had

him present ---

A. He was available to testify, yes.

Q. Thank you.
THE COURT: What was that witness’s name? I'm sorry.
MR. SMILEY: Terrell Wright.
THE COURT: Thank you, sir.

BY MS. MEANS:

Q. And did you have an opportunity to read Mr. Wright's

statement?
A. I'm familiar with his statement. Yes.
Q. And just for the record, the statement would have been

the one to the North Charleston Police Department?
A, Detective Elmore, I believe it was that Terrell had

talked about being at the drag strip‘earlier and coming to
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY

Club Fantasy with Nathaniel, separate cars parked in
separate places. It was in the parking lot when Nathaniel
approached the door. When the. shots started firing, he also
produced a gun, fired it. He told Detective Elmore that he
fled the scene and I think he told him that he discarded the
gun in the reservoir off of North Rhett. And Detective

Elmore did a cursory search for the gun and was able to find

it.
Q. And you indicated you spoke to Mr. Wright on one
occasion?

A. To the best of my recollection that I did.

Q. And off of that one meeting and despite your client's
opposition - to your position in having Mr. Wright present,
you chose not to have Mr. Wright testify on your client's
behalf at the trial?

A. That's correct.

Q.. Did you review the evidence that was presented --
discovery rather, the discovery process, was that presented

to you by the solicitor's office?

AL Certainly.

Q. And that was you had an opportunity to review that well
before your trial?

A. Absolutely. I had spoken with Nathaniel about the case
in detail before the trial. |

Q. And did you go and see him and review the evidence?
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY

et

A. Certainly.
Q. Do you recall what you reviewed with him?
A. I went over the self defense case. A lot of the case
that -- of the self defense case was going to be presented
by prior difficulties that had occurred with the victim, so
we talked about that in detail.

As the case that they presented, I talked to him about

the video. I talked to him about the two young ladies that

O 00 N O b W N

were going to be possibly called. I talked to him about the

p—
o

cousin, Fredrick McCoy, in the car and what he would say.

fa—y
[oy

And then I talked to Nathaniel about what he would say. And

f—t
N

so we went over the case, yes.

Q. But the physical evidence that rather in the

-
w

14 |discoverable information that was given to you, did you go
15 {through that with Mr. McGee?

16 |A. Page by padge, no.

17 |Q. Do you recall there being a video?

18 {A. Yes.

19 (0. What was on that video?

20 |(A. Not a lot. It was a very poor video. Not much could'
21 |be seen on that video. It was left to interpretation. I
22 | thought the video was fairly worthless.

23 Q. And did you review that video with Mr. McGee?

24 |A. No, I did not.
25 Q. The first time Mr. McGee saw that video was during his
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DIRECT EXAMINATICN BY MS. MEANS OF MR. SMILEY @33

trial, correct?

A. That's correct.

Q. And as you stéted, it was unclear what was on the
video?

A, It was indecipherable by anyone, whether you were
present or not.

Q. You couldn't make out any individuals, any vehicles in
the video?

A. You could make out some vehicles. Of course I knew
which vehicles were which. You could not see Nathaniel's
car. His car was parked in the back of the lot.

Q. And was the video in color or black and white?

A, It was pretty much black and white. It was very washed
out, real scratchy. You could see the car that the decedent
was in come into the lot. So you could not make the

identities of anybody off the video.

Q. And it was not a very well lit parking lot, correct?
A. That’s correct.
Q. However, you didn't object to the admission into

evidence of this video when the solicitor offered it for
evidence?

A, Not to the video itself, no.

1Q. And the solicitor used this video during his closing

arqument, correct?

A, He did.
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY 10

Q. And the solicitor gave a play by play of his own
personal depiction of what was on that video, correct?
A. That's correct.
Q. And also during the closing by the solicitor, you did
not make any objections?
A. No. And in retrospect, in reviewing the transcript and
reading over it, I had fought with Mr. Voight during the
presentation of evidence about his depiction of what was in
the video. He in fact had made a written transcript, for
the lack of a better word, of what he thought the wvideo
depicted and I had argued against that. And that wasn't
allowed.

However, Mr. Voight at that point in time basically
just turned that written interpretation into an oral
dissertation té the jury and I did not object.

And in retrospect, this is a real close case. All of

|our decisions that we made in this case were to get an

acquittal, and we thought -- I thought that we had
successfully done that before the jury came back.

So being such a close case and given the fact that Mr.
Voight's oral description was damming, I probably --- not
probably, I should have objected in closing. I did not.

Q. Now let's discuss your opening statement. During the
trial you mistakenly called your own client by the victim's

name, correct?
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY gss

A. Wouldn’t be the first or the‘last time in my 20 years
of doing it. But I think it was --- I didn't realize I had
done it at the time and didn't do it intentionally.

Q. And not only had you done it one time mistakenly, it
was done multiple times throughout the trial; correct?

A. About three times, four times. Yeah.

Q. And your client addressed this with you?

A. Yeah, he did. 2And I --- I mean, lots of names go on
but if I put the wrong name. But it’s certainly that the
jury knew who I was speaking of when I made my reference.
Did I correct it on the record, no.

Q. Now let's discuss the.jury charges. You were going to
have Judge Harrington instruct the jury on voluntary
manslaughter at one point during the trial, correct?

A. We had discussed it, yes.

Q. And at the end of presentation of evidence you changed
your mind and you did not have her instruct; you only had
her instruct on self defense

A. I did not request a voluntary or an involuntary charge.
Q. However there was evidence to support a voluntary
manslaughter charge, correct?

A. A jury could have found some evidence that a voluntary
manslaughter, yes. _

Q. And during the judge's presentation of the self defense

charge there were some references made that almost shifted
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY 12

the burden to your client and you made no objections, did
you?

A. Yeah, I didn't notice that until Nathaniel in his brief
pointed it out, in his PCR brief, Your Honor. And it does
make reference to the fact that in the jury charge it shifts
the burden. And I didn't object. And I think it is a
misstatéement of the law.

THE COURT: Which is? I need you to be specific and
tell me what it is you are referring to.

MR. SMILEY: And I am going fo tell you which argument
he is referring to in his PCR applicafion, Your Honor.
Because I think he --- actually did a pretty good job of it.
And it’s on Page 29 of his application, Your Honor,

Argument 8.

And it said I was ineffective for failing to object to
the self.defense instruction that impermissibly shifted the
burden and in the -- in the self defense charge. And I
assume he is taking that from the transcript direct.

Because I did not go back and check it but ---

THE COURT: Did.you actually read the charge? When you
say in hindsight you should -- and I apologize. I will let
you get back on track.

MR. SMILEY: But, Your Honor ---

THE COURT: When you say that you in hindsight you

should have objected, did you actually read the charge from
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DIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY ]§37

the transcript or are you just going on what he says in his
document?

MR. SMILEY: I'm reading what he has in his argument,
numbér eight. I have not gbne back to the trial transcript.
But I can do that now if you'd like.

THE COURT: Yeah, ---

MR. SMILEY: Yes, ma’am.

THE COURT: =--- I think any testimony should be based
on ---

MR. SMILEY: Sure.

THE COURT: --- the actual record, not his
interpretation.

MR. SMILEY: Well, he did a good job. Four
forty-six ---

MS. MEANS: Lines two through five.

MR. SMILEY: I've got it.

MS. MEANS: Thank you.

MR. SMILEY: Your Honor, I'm looking at Page 446 of the
trial transcript starting on Line 2. And it does say: The
defendant has raised the defense of self defense. Self
defense is complete defense. 'And if - and this 1is the key
words - and if established, you must find the defendant not
guilty. . .

THE COURT: That's our standard instruction.

MR. SMILEY: Well ---
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THE COURT: Doesn't the end of it say that the State
must disprove self defense beyond a reasonable doubt and
that's their burden?

MR. SMILEY: Yes, ma'am. And the next line, 6 through
12, does say the burden of disproving self defense by proof
beyond --- the State has the burden. If you have a
reasonable doﬁbt, you must find them not guilty. But the
statement that --- |

THE COURT: But that is straight out of South
Carolina's Supreme Court ---

MR. SMILEY: Yes, ma'am, I'm just telling you that is
that line that if it is established is -- that’s ---

THE COURT: Well, he does have to establish it. It is
an affirmative defense.

MR. SMILEY: We have to raise it. Yes, ma'am.

THE COURT: You have to raise it, but yéu have to
present some evidence of it'and then it's the State's burden
to disprove it. The defendant doesn't have any bu;den. But
if established doesn't mean he has to establish it. It just
means if established.

MR. SMILEY: Yes, ma'am. I'm not disagreeing with you.
I'm just saying that when he presented the argument that
says if it is established, I agree we have to present the
evidence. And in this case ---

THE COURT: Well, not necessarily. It could come up in
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any context. It could come up during the direct examination
of a state -- by a state. Self defense comes up in many
contexts. It doesn’t ---

MR. SMILEY: Quite frankly, in this case is through the
cross-examine of the nation of the State's witnesses. This
case —--- my opening argument, as I told Nathaniel, shot the -
person, that this was a self -- self defeﬁse case. It was
whether it was a justified homicide or not.

So we started from the very beginning with that. And
there was ample evidence in the record that we raised the
issue. And reading his argument, I'm not -- I can't
disagree with him-that if it is established is if that -- I
don't know if that's correct.

THE COURT: 1It's a correct statement ---

MR. SMILEY: Yes, and I'm not the judge, Judge -- Your
Honor. I'm just telling you that ---

THE COURT: This standard is straight from the Supreme
Court precedent. |

MR. SMILEY: Yes, ma'am.

THE COURT: Because self defense can be -- and I'm just
jumping in to track it just because I want to be clear about
what you're saying. Because hindsight is a funny thing.
Things can look different in hindsight than they actually
are. But self defense can be raised in the context of the

defendant's statement that the State introduced. The
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defense doesn't have to say anything. '

MR. SMILEY: Well, yes, ma'am. Once it's raised -

THE COURT: It can be raised by anybody.

MR. SMILEY: Your Honor, I am not disagreeing with you
in this case. |

THE COURT: No, I just wanted clarity on your
testimony. ‘

MR. SMILEY: And believe me, this case -- I've done
plenty of armchair-quarterbacking because I thought
Nathaniel -- we had presented quite a good self-defense
case.

THE COURT: You may continue. And you can ask any
questions as a result of ﬁy questions if you feel it's
necessary.

MS. MEANS: Thank you, Your Honor.

THE COURT: You're welcomne.

BY MS. MEANS:

Q. Let's go back to the witnesses that you had
interviewed. Did you receive -- excuse me. Retract that.
You have received a copy of Terrell Wright's statement, |
correct?

A. Yes. It did ---

Q You did get to look at that?
A.< Yes.
Q

And the other individuals that you named, I think ---
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A. Sierra Smith, she didn't --- she was not present for
trial. I don't know that they were asked to produce her.

Q. Did she provide a statement?

A. She did at the time of the incident. She basically --
she put an I.D. on Nathaniel but didn't see the shootiﬁg.

It was Ms. Tiffany Jenkins I believe is the other young lady
is she couldn't I.D. Nathaniel but then again said that that
person that was in that position fired the gun. That's my
recollection of it.

She had trouble pointing Nathaniel out and saying
that's the fellow that shot the gun from my --- or pulled
the gun. That's my recollection.

Q. Thank you. So you had statements from Tiffany Jenkins,
Sierra Smith, and Terrell Wright; correct?

A. Certainly.

Q. And those were never given to my client before trial?
A. I don't provide copies of discovery to my clients in
the jail for a number of reasons, a jailhouse snitch being
high on the iist, especially when I know it's a trial.

I had discussed their testimony. Had I provided one or
said hey, read over exactly what they say; no, I did not. I
didn't know that it was neceésary. I had a pretty good idea
how this case should -- was going to be presented. 1I didn't
see those as our probiems. Actually I thought the case went

quite well. I thought our problem was getting the prior
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difficulties in. As it turned out, we were able to get all

of that in. And so that's where our focus was.

Because none of the witness by themselves would

exonerate Nathaniel nor would they inculpate him. They were

all incomplete.

Q. Did you ever go to the jail that he was incarcerated in
to view the evidence with him so you didn't have to worry
about a jailhouse snitch?

A. Yes. I sat down with Nathaniel at the jail several
times and went through this is our case, this is the State's
case.

And every case I did is I ask my client at the
beginning very little. I get the discovery from the State.
I read through it. I summarize and find what is pertinent.
I go out to the jail. I sit down‘and say here is their
case. So I have the discovery. I talk about what their
case is. And then he and I talk aboutiour possible
defenses.

And he --- I asked him some pointed questions that I
neededvsome answers to. And that's how I go about preparing
a case.

Q. Let's go back to the closing statement by the
solicitor. During his closing statement he made a number of
references to the jury, you, your; but you didn't make any

objections to any of that, did you?
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A. In retrospect it was a mistake. It was -- I mean one
of the founding things that we're taught from the beginning
is that when you make an argument. to the jury you can't ask
them to take the shoes of the victim.

And in fact in reading back through the transcript, it
appears that Mr. Voight on several times asked him to, and I
did not object.

And like at the beginning, és I said, this Qas a really
close case. So I think any of those things could have been
unduly prejudicial to Mr. McGee. I should have objected and
did not.

THE COURT: What page specifically are you referring
to, Ms. Means?

“ MR. SMILEY: If you'will give me -- give me -- or Ms.
Means, the ---

MS. MEANS: I'm sorry. I have the CD version.

MR. SMILEY: 1I’ve got it. I’'ve got it.

MS. MEANS: So I think my page numbers might be
different.

MR. SMILEY: Do you have his applications? Because it
helps me get to the transcript.

THE COURT: I do, but ---

MR. SMILEY: Okay.

THE COURT: ---I want -- I've read it, but I need to

know —---—
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MR. SMILEY: Yes, ma'am.

THE COURT: I need the record to be clear exactly where
in the transcript you are referring to.

MR. SMILEY: He does it in several different pages. It
starts on Page 1, trial transcript, Page 125, I believe.

MS. MEANS: Line 23.

MR. SMILEY: Yeah. Trial transcript, Page 125,

Line 23. Let me make sure. 1I’ve got to find it, Your

‘Honor, because that's not quite matching up. Those don't

match up and so I'm going to have to look at the trial
transcript for a moment.

MS. MEANS: That's fine.

MR. SMILEY: Iﬁ you could help me, Ms. Means, it sure
would be good.

MS. MEANS: And, Your Honor, if it would help the Court
and the witness, I believe it is Volume 3 of 3.

MS. WILSON: They have like higher numbers on the top
right corner because this came from the record on appeal.
So it would be like in the 400's. And then the bottom
number ---

MR. SMILEY: Thanks.

MS. WILSON: --- that’s in the 100’s is the actual
volume.

MR. SMILEY: I got you.

THE COURT: My question is ---
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MR. SMILEY: Yes, ma’am.

THE COURT: It's not for my benefit. I need the record
to be clear.

MR. SMILEY: I ---

THE COURT: You.can’t make a generalized statement that
he made those statements ---

MR. SMILEY: Yes, ma’am.

THE COURT: --- when it’s specifically in the record
where he said it.

MR. SMILEY: Four eleven at the top, one twenty-five at
the bottom of the trial’s transcript, Line 23. It starts --
that's the starting of his closing argument on where it just
says here we are at Club Fantasy. I don't think -- and then
he goes on, Page 127, Lines 21 and 22; and it’s and you take
notice that even though nobody testified to it, you can
test; and then it goes to 128.

THE COURT: . But aren’t they the fact finders? They are
supposed to do that. That’s not —- you are talking about
more of a ~- and I've -—- because I’'ve read the transcript,
and I'm just trying to be clear as to what it being
testified to.

Because when you say put your shoes -- put yourself in
the shoes of the victim, normally what you are saying is to
the juror put yourself in his shoes. And I wanted to make

sure. Because I was knew I hadn't read that any place in
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this transcript. When you say, however, to a jury, you as
the fact finders it is your responsibility to interpret the
evidence.

MR. SMILEY: Right.

THE COURT: There’s nothing. And I just wanted to make
sure that I had not ---

MR. SMILEY: But if I ---

THE COURT: --- missed something in‘the transcript.

MR. SMILEY: --- could go a little bit further, Your
Honor. On Page 128, Lines 8 through 10: S when you go to

Club Fantasy and you park your car --- and that - let me

‘make sure I get the exact.

THE COURT: When you get to look at it, you get ---

MR. SMILEY: Yes, ma'’am.

THE COURT: --- to determine if this matches.

MR. SMILEY: One ---

'THE COURT: The top at Line 57

MR. SMILEY: On Line 8, 1285 So when you go to Club
Fantasy and you park your car‘in the back lot and you don't
feel comfortable that your car is safe.from all the burglars
that would be later identified based on the quality of this
because thié isn't going to be good enough i'm going to
speculate now that being a human being ---

THE COURT: It says I'm willing to speculate now that

that's a human being, all right.
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MR. SMILEY: Yes, ma'am. I put in ---

THE COURT: That that ---

MR. SMILEY: -- the wrong emphasis.

THE COURT: That that human being is most likely
Nathaniel McGee but that's just me speculating.

MR. SMILEY: One thirty-one, line five. Right up here,
you -- you have people, I believe they're people.

THE COURT: Well, he’s talking about the video. And he
is referring to.the poor quality of the video. And he is
saying -- I would have to assume he is gesturing toward the
vehicle saying right up here you have people, I believe
they're people.

MR. SMILEY: Yes, ma'am. And he follows on again 138,
Lines 14 -- 136, excuse me. Lines 14 and 15. He doesn't -~
and it's starting on Line 12. He doesn't think that
Nathaniel would be his killer. I should be afraid of you
because you have got a gun, you better use it. That's what
he said. That's what Jamie said.

THE COURT: That's about him speculating - I mean him,
his position on what the facts were as they developed at
this incident; isn't it?

‘ MR. SMILEY: Yes, ma’am —--—-

THE COURT: He’s not asking the jury to put themselves

in ---

MR. SMILEY: And my whole -- when asked the question,
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Your Honor, my point is this: At the time that it was
happening, I did not believe that he was placing himself in
the shoes of asking the jurors to place themselves in the
shoes of the wvictim.

However, in retrospect in reading everything and you
take the cumulative effect, if I should have objected, I did
not.

I look at it and understand the position of Mr. McGee.
And because it was such a close case, I'm saying if I should
have objected and didn't, then I made a mistake. That's all
I'm saying.

I did not object. At the time that it was being
argued, I thought it to be argument. I would have objected,
of course, if I thought it was inadmissible as it was going.

This was Monday morning quarterbacking. 2And I -- I'm
just telling you, if I should have, it was such a close case
all of these things could have tilted it one way or another,
Your Honor. That's all I'm saying.

THE COURT: You may continue.

MS. MEANS: Thank you, Your Honor. I believe that's
all the questions I have for this witness, Your Honor.

THE CQURT: Any questions from the State?

MS. WILSON: Briefly, Your Honor.

CROSS-EXAMINATION BY MS. WILSON OF MR. SMILEY:

Q. Mr. Smiley, about how long have you been practicing
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Twenty years.

- And has a big chunk of that been in criminal law?

A

Q

A. About niﬁety—nine percent of it.

o} And you said you were retained to représent Mr. McGee?
A Yes, ma'am, I was. |

Q And about how many times do you recall meeting with him
before y"all went to trial?

A. He was in jail for a good while. About a dozen times.
Q. And did you file the Brady Rule 5 motion for his
behalf ---

A. Ceftainly. Yes. He was initially appointed a public
defender, Ms. Jennifer Shealy, who actually did the

preliminary hearing in this case. And I picked it up right

after that.
Q. And you said -- you testified today that you reviewed
all the discovery to your -- Mr. McGee?

A. Yeah. I thought we tried a really good case.

Q. Okay. And prior to trial did you discuss the elements
of the charges -- the charge he was facing andehat the
Sfate had to prove-?

A. We talked mostly about what we had to raise and what
they had to disprove iﬁ self defense; but, vyes.

Q. And did you discuss with him his version of the facts?

A. Oh, from day one, yeah. His version of the facts on




550

HOWN

O o0 3 [o ) W

10 -

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CROSS-EXAMINATION BY MS. WILSON OF MR. SMILEY 26

the night of aren't a whole lot in ‘dispute. The only thing
ﬁathaniel did not know is if he actually shot himT He talks
about reaching in his back pocket and pulling out the gun,
of Jamie getting out, the fellow he had had the prior
difficulties with, getting cut and reaching under his
pulled-out tee shirt. That really wasn't disputed. And it
wasn't even really disputed by the State.

Nathaniel just can't say I shot him, per se. He knew
he fired a weapon. But there were lots of shots that went
off. And it was a pretty chaotic scene.

| And it didn't help matters that Mr. McCoy and the
fellows in the car cleaned the scene and left or at least
left before the police arrived. And as I argued they
cleaned the scene. But it's not in dispute what Nathaniel's
position was from day one.
Q. Okay. Well, did you discuss any other defenses with
Mr. McGee other than self defense?
A. No, because I didn't see that we really had any other
defenses in the case. I thought we had a good one though.
Q. Can you briefly characterize the evidence that the
State presented against him at trial?
A. Well, the State presented at trial that on the night of
the incident at Club Fantasy that a car pulled up --- well,
let me back up a little bit. That they were at the drag

strip, they being Nathaniel and Terrell Wright. And the
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decedent and some other people were there. Tensions were
high.

They went --- Nathaniel and Terrell got in separate
cars and went to Club Fantasy. Nathaniel parked in the back
of the lot. Terrell parked in another part of the lot.
Nathaniel told me from the beginning that he had pretty
much -- that he was going to the door and as he-was walking
in the door -- and his purpose for walking in the door was
to check on what the cover was going to be that night.

As he was pulled to the door, a sedan, tinted windows,
pulled up to the front. The fellow in the backseat said
something to the effect, hey, come here, kind of thing.
Nathaniel at the time did not realize it was Jamie Reed. As
he approached, the back door opens. As Jamie gets out --
and this is the fellow that we had -- we were able to get
the testimony about the prior difficulties.

And the prior difficulties, Judge, that we were able to
get out, and actually had been documented by the police, is
that Nathaniel had been kidnapped, dragged in the woods by
Jamie Reed, Jamie Reed's brother and two to three Jamaicans
and held at gunpoint and threatened over an alleged break-in
at Jamie Reed's house that Nathaniel says he didn't have any
ﬁart of.

As a result of those prior difficulties, Nathaniel got

a gun. He didn't feel safe. Nobody was arrested as a
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result of that incident. But he reported it. And so there
were some prior difficulties heightened by the drag strip
earlier that night.

When Jamie got out and reached, he believed him -- and
Nathaniel and I had spoken about this in detail, that he was
reaching for a gun. And Nathaniel pulled out his weapon and
pointed it at Jamie.

His weapon certainly fired, but all kinds of weapons
start -— then start going off or simultaneously startiéoing
off.

The witness, Terrell Wright, that I did not call to the
stand -- one of the reasons I didn't call him to the stand
is because Terrell fired a weapon in the parking lot that
night, which means he had had that weapon before he arrived.
And since he had been with Nathaniel at the drag strip, I
certainly didn't think it helped our self defense case to
say that Terrell and Nathaﬁiel were walking around as a
posse armed beforehand. BAnd so tactically -- and because
Nathaniel did an extraordinary job testifying in his own
defense, I believed, I décided I would not give the State an
opportunity to impugn Mr. Reed's testimony by calling
Terrell.

As other evidence they had, they had video which was
really terrible. They had Ms. Jenkins who was not a very

good witness. As Ms. Smith did not appear. There are a lot
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of witnesses they didn't call.

And I pointed that out in closing argument that we
didn't have the burden of course to call those witnesses and
if they were going to help the State’s case they would have
there. So it came down to -- they did not find the gun on
Mr. Reed, but that was because the gentleman in the car and
the other people, they took off before the police arrived.
Mr. McCoy didn't talk -- and Mr. McCoy is the decedent's
cousin I believe is the relationship, didn't talk to the
police until the next day at the earliest.

Jamie --- I mean, excuse me. See, I just did it again.
Jamie. "Nathaniel. It wasn't intentional. But you know who
I'm talking about. Nathaniel turned himself in. He
explained to the police the problems of what went on.

Fred disappeared, and so I had argued -- they didn't
find a gun at the scene. They didn't find a lot of things
at the scene. It was -- it appeared that the decedent had
been cleaned up, it what I arqued at least, before they left
the scene. Everybody scattered.

I think they found that at least three different guns
were fired in that parking lot that night. from the shell
casings they recovered. So they did not have a
particular -- I didn't believe a particularly strong case
for murder.

I believed that we had a good case with the fact that
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Ms. -- Judge Harrington allowed the prior difficulties in
for self defense. And I think Mr. McGee was cdnsistent from
the time before this inéident to the time he testified and
presented himself well.

Q. Did Mr. McGee give you anybody specifically to talk to?
A. Terrell Wright. He wanted --- Terrell Wright and I
explained to him that -~ first, Terrell while he was not
charged with nmurder was charged with firing the pistol in
the lot that night. And so he was a represented individual
at some point in time.

But I was -- I was not - I did not see that calling
Terrell Wright was going to be advantageous to our case.
Because if he is -- the girls I thought that they helped us
and wanted to leave them alone. I didn't want to go help
them, for a lack of a better word, help them with their
memories at the time, sort of like where they were to begin
with. So, no. That's what we talked about.

Q. Did you think you had ample time to prepare for
trial-?

A. I was prepared for trial. Absolutely.

0. Did ---~

A. Would I have liked to have had a week off between
trials, certainly. Bﬁt I had tried cases back to back
before. I knew Nathaniel’s case. Still know Nathaniel’s

case. I was ready to go. I was certainly as far as
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preparation wouldn’t say I was unprepared.

Q. Thank ydu. And you alsc testified that it was a
strategic reason not to call Mr. Wright and that’s because
you didn't think it would be advantageous to your case?

A. Well, like I said, Monday -- Monday morning
quarterbacking. And I didn't want to give -- I thought
after Nathaniel testified, okay Nathaniel I thought did as
well as any of my clients could have possibly have ever done
on the stand. I thought he did well.

I -- by calling Mr. Wright to the stand it was a
tactical decision. I gave the State the chance to impugn
Mr. McGee through impeachment of Mr. Wright or -- didn't
want to do that. I thought I had --- we had crossed the
goal lines, as I like to say, with Mr. McGee. And I didn't
want to give the State the chance to catch up. Which --
okay, I will stop there.

Q. No, you are fine. You testified that you didn't object
to the video admission into evidence. Is that -- that’s
correct, you didn’t object?

A. That's correct. The vidéo itself, I mean, it was
evidence. It wasn't good evidence, but it -- the video was
evidence. It had some relevancy that you could actually see
objects on it. I don't know that it was much more relevant
than thét. I did object to Mr. Voight’s written

interpretation of the video, what I called the transcript.
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And again as I had testified earlier, he did pretty

much do it orally in his closing arqument. And as I said,

Judge, I kept out the transcript that he wanted to
distribute of his interpretation.

Actually I think he wanted to put it up on the overhead
for his closing.at what he described. And I kept that part
out. But all he did was say it orally. And I probably --
not probably, i should have objected to it. Because there

wasn't a lot that -- a lot of basis for what his arguments

‘were about it. It was I felt, and one of the reasons I

objected to, written this is what happened on the video as
if. it was --- it wasn't written. It was typed up. As if it
was evidence rather than argument. So ---

THE COURT: What would have been the basis of your
objection?

MR. SMILEY: To his oral arguments?

THE COURT: Uh-huh.

MR. SMILEY: That he argued facts not in evidence.

THE COURT: Didn't he argue his interpretation of the
video?

MR. SMILEY: He did argue that. Yes.

THE COURT: And how would that not --- how would him
not --- what basis successfully would you have been able to
argue to keep that out? Because after all, argument is what

you want to persuade the jufy of.
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MR. SMILEY: Yes, ma'am.

THE COURT: So I'm trying from reading the transcript
I'm trying to figure out how you were --- you know, it's one
thing in hindsight to say I would have objected. 1It's
another thing for it to have been successful and to have
changed or undermined ---

MR. SMILEY: Well ---

THE COURT: --- the confidence and the outcome of the
trial.

MR. SMILEY: Yes, ma'am, I understand what you're
saying. If I could take you back to that setting, all
right. I didn't know what he was going to do with the
quote, unquote, transcript ahead of time of course because I
didn't have it; right.

So I saw it just as --- it might have been .
contemporaneously with the closing argument as he was trying
to present it to the jury. All right.

I'm like, whoa, whoa, whoa, I object to that. We
approached the bench. It is --- my -- was sustained in
that -- and I don't know if it's on the record or off the
record. I just remember exactly -- he was trying to put up
a typed up, this is what it is kind of thing. He made it'
look like evidence. And I'm like huh—uh, can't do that.

But the jury at this point has a pretty good clue that

he’s got something. And so he doesn't take it back to his
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table and leave it there and just argue off the top of his
head, Your Honor. |

THE COURT: Why does he héve to? That’s my question.
And how would your objection have bgen successful? That's
no different than you making notes about a closing argument
or someone wanting to use something demonstratively as a
timeline and to argue that. It's ﬁot evidence. It's your
interpretation of what you believe the evidence shows, and
it's certainly appropriate in argument.

I'm just trying to figure out, it's not that you would
have made an objection. We always would do things better.

MR. SMILEY: Yes, ma'am.

THE COURT: But it's whether that objection would have
been successful ---

MR. SMILEY: ~-- and whether he would have been limited
in his argument and whether in the grand scheme df the
entirety of this record it’s sufficient to undermine the
outcome of the trial.

And as I read it, he argued what he believed his
interpretation of --- what he believed the facts and the
evidence showed. And so what I'm trying to get you to
articulate for me is what would have been the basis of the
objection and really in the totality of the record Wwhat it
would have kept out his argument?

MR. SMILEY: Of course I don't know that it would.
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It's -- and my only point that I should have objected is
because I just kept --- I'm not disagreeing with you.

THE COURT: Well, I think you were successful in
keeping that out, and that was appropriate. But I don't
know that it precludes him from arguing what he believes
that tape showed. Just like you arguing what you believe it
didn't show.

- MR. SMILEY: Yes, ma'am, don't disagree.

THE COURT: That would be almost like the same -- the
same side of the coin him saying well, Mr. Smiley doesn't
get to argue that because that's not how we interpret this
video.

MR. SMILEY: Yes, ma'am.

THE COURT: And the court certainly would have not
limited you in arguing what you contend the video didn't
show, in other words that it was grainy, didn't really show
anything.

MR. SMILEY: And it certainly didn't show what he said
it showed.

THE COURT: Exactly.

MR. SMILEY: Yes, ma'am.

THE COURT: Well, that a factual dispute, isn't it, as
to what you all circumstantially infer the video showed?

MR. SMILEY: Yes, ma’am, doﬁ't disagree.

THE COURT: You may continue, Ms. Wilson.
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MS. WILSON: Thank you, Your Honor.

THE COURT: You're welcome.
BY MS. WILSON: |
Q0. . Mr. Smiley, you also testified that a couple of times
you kind of interchanged the victim's and the defendant's
names; fhat/s correct?
A. (Witness nods.)
Q. But the jury was aware who you were referring to?
A. Right, I did it by mistake. It was the same kind of
thing. It was no doubt who I was talking about.
Q. And was it a strategic decision for you to decide at
the end of trial not to request a voluntary or involuntary
manslaughter charge?
A. Yes, and in retrospect it wasn’t that good of a
strategy -- yeah, it -- we were -- I was trying to get
Nathaniel to go home because I thought we had presented a
strong case. I didn't want to give the jury a middle
ground.

Having said that, I think if I had requested a
voluntary, I bél;eve there'was evidence to show some heat of
passion for that. Voluntary could have -- the jury
certainly could have found voluntary. And again, it was
strategically not asking.

Q. But at the time you thought it was best not to request

itz
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A. Yeah, I wanted Nathaniel to go home. I didn't want him

to get convicted of a voluntary, and I thought we were

there.
Q. You reference in the transcript I think -- you
reference —-- referenced it as Page 160. But it's in the big

numbers its Page 446 where you talk about -- about and if it
is established you must find the defendant not guilty.' That
was on Page 160, Volume 3.

A. Yeah.

Q. Lines four and six. But the court did tell the jury
the State has the burden of disproving self defense?

A, Yeah, it follows it through six, six and seven. State
has the burden of disproving self defense by proof beyond a
reasonable doubt.

Q. Okay. You had some testimony about, you know, Mr.
Wright's statement. You reviewed that -- you reviewed all
the testimony you had with defendant and he was aware of

what was going to be presented at trial?

A. Yeah, and what wasn't going to be presented.
Q. Okay.
A. Because we were trying to keep it -- I -- well, let me

change that. I was trying to keep it concise and keep it as
closed from attack as possible.
Q. Thank you, Mr. Smiley.

A. Thank you.
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THE COURT: Any redirect for the witness?

MS. MEANS: Just briefly, Your Honor. Thank you.

THE COURT: You’re welcone.
REDIRECT EXAMINATION BY MS. MEANS OF MR. SMILEY:
Q. You testified about Terrell Wright and not having him
as a witness and identifying that there were bullets
recovered at the scene from three different guns?
A. Uh-huh.
Q. And we obviously knew who -- or you obviously knew at

the time who two of the individuals were who had the

guns, —--
A. Right.
0. -—— correct?

A. Uh-huh.
Q. Wouldn't having Mr. Wright testify about there being
somebody else there with a gun, don't you think that that
would have helped Mr. McGee?
A, Oh, puttihg the gun in Terrell's hand you're talking
about? Yeah, but I think it was overridden by the fact that
two of them were together. They were both carrying firearms
and they were both going to the club afterwards.

I mean, it's a strategic decision not to call Mr.
Wright. If Mr. McGee in his testimony had fumbled and not
done well, then I may have chosen to call Mr. Wright and try

to end on a different note. But I thought we were ending on
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a pretty high note so.
Q. The video that was admitted into evideﬁce and that was
discussed by the solicitor, his factual interpretation
during his closing,.the jury had asked to review that again
during deliberation; didn't they?
A. Yeah.
Q. So that was certainly something that the jury thought
was ---
A. Absolutely.
Q. -—-- important?
A. The video was very poor quality. But yes, they I
believe did want to re-look at it.
Q. And you testified that the State didn't call Sierra
Smith but she was available to testify?
A. No. Sierra Smith was not available to testify. It was
Tiffany Jenkins was available is if I remember correctly.
And I'm pretty sure I did -=-
Q. And she did testify, correct?

MS. WILSON: Objection, Your Honor. Can she let
the —---

MS. MEANS: I'm sorry, I thought he was done.
A. Tiffany Jenkins testified and did what I thought was an
extremely poor job for the State and a pretty good job for
us. Siefra Smith, she did not testify. The State I think

would have liked her to testify, but she wasn't -— she
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wasn’t present.
Q. Thank you, Mr. Smiley.

MS. MEANS: I have no further questions, Your Honor.

THE COURT: Mr. Smiley, you may step down.

MR. SMILEY: May I be excused, Your Honor?

THE COURT: Do 'we need Mr. Smiley for anything else
or ---

MS. WILSON: Your Honor, I would like for Mr. Smiley to
stay just in case ---

MR. SMILEY: Sure.

THE COURT: We appreciate your indulgence.

MR. SMILEY: Sure.

MS. WILSON: Thank you.
(Break 11:02 a.m. for other matters before the Court.)
(Resume proceedings 11:05 a.m.)
(Whereupon, witness was duly sworn.)

THE CLERK: Please be seated. Please state your full
name, spelling your last name for the record.

MS. HENSLEY: - Laree Hensley, H-E-N-S-L-E-Y.

THE COURT: You may proceed.

MS. MEANS: Thank you, Your Honor.

THE COURT: You are welcome.

| LAREE HENSLEY, having first

been duly sworn, testified as follows:

DIRECT EXAMINATION BY MS. MEANS OF MS. LAREE HENSLEY:
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Q. Good morning, Ms. Hensley.
A. Good morning.
Q. You assisted Mr. Smiley in the case with Nathaniel --

Nathaniel McGee?

A, I sit second chair with Jim on a lot of cases, yes.l
And I did oniNathaniel McGee's case.

Q. And what is your role as second chair?

A. I mostly take notes, do legal research, try to keep
track of Jim's motions. Just help Jim.

Q. Okay. It sound like you had a limited role in ---

A. I don't question any witnesses. I don't review the
discovery. I don't do any trial prep. I am not involved in
any strategic decisions. My role is simply to assist Mr.
Smiley in trying the case. I think two heads are usually
better than one.

Q. So you didn't review any of this discovery before
trial?

A. No, and I never do on any of Mr. Smiley's cases. We
are not in practice together. We've been friends for 25
years. He sits second chair for me ‘when I try cases, and I
do the same for him.

Q. Okay. You were essentially just a backup for him?

A. Exactly. |

Q. Okay. Did you speak to Mr. McGee at all?

A. I'm sure I did in the course of the trial. The way we
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sit as a general rule Mr. Smiley sits in the first chair, I
sit in the second chair, and the client sits in the third
chair just to kind of pass information back and forth. And
so I'm sure I spoke to him during the course of the trial.

I sat next to him.

Q. - But you were there during the entire time of trial?

A. I was. I wasn't there the day of jury selection, but I
must have been in another court somewhere else. But I was
there for the entire trial, yes. I mean as a general rule
when I do this I start the trial with Jim and end the ‘trial
with Jim. I stay until the wverdict.

Q. But you heard éll the testimony at trial?

A, Oh, sure.

Q. And you performed research for Mr. Smiley for the
motions that he presented ---

A. Sure ---

Q. -—- to the court, correct?

A. Well, just like Mr. Smiley said with regard to the
issues about the prior difficulties. I think the State had
made a motion in limine to eliminate those issues. They had
referenced the case. I did a whole bunch of research really
fast while we were arguing that motion‘getting ready for
that motion; And we won that mofion.

Q. And did you also observe and hear how Mr. Smiley had

mixed up Mr. McGee's name --—-
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A. You know, I did not notice that at all. I didn't
notice it then, and I only noticed it when I read the
transcript. And I was taking notes. So I didn't see it in
my notes. So I don't think it was important at all.
Q. If --
A. I think that is was very obvious from Mr. Smiley's
opening who he was referring to.
Q. Thank you. Did Mr. McGee ever lean over to you during
the trial and tell you that hey, he's mixed up the name?
A. I don't have any recollection of that.
Q. And you have no choice in the jury instructions,
correct, the jury charges?
A, I don't make any trial decisions for Mr. Smiley.
Q. Thank you. I have no further questions.

THE COURT: Any questions for the witness?

MS. WILSON: Nothing from the State, Your Honor.

THE COURT: Any objection to the witness being excused,
from the State?

MS. WILSON: I would like for her to stay in case Mr.
McGee takes the stand.

THE COURT: If you would remain with us.

MS. HENSLEY: Thank you, Your Honor.

THE COURT: You are welcome.

You may call your next witness.

MS. MEANS: Thank you, Your Honor. I call Terrell
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0’'Neil Wright.

THE COURT: What testimony is it that you're going to
be eliciting from Mr. Wright?

MS. MEANS: He.had -——-

THE COURT: Sir, you can stand right there for me for a
noment.

MS. MEANS: He wrote a statement -- actually a
detective wrote a statement to the North Charleston Police
Department. And in that statement he speaks of another
individual that was at the scene shooting at him.

THE COURT: 1Is there any contention as to factually
that's what would have been presented? This isn't a trial.
I'm not going to retry this case. I'm trying to figure out
whether there was an effective assistance of counsel.

So him saying what he would have said at trial -- I
don't know that that -- I mean if it's not in contest I'm
tryiﬁg to figure out how to I then sit in that and making a
decision about ineffective assistance.

MS. MEANS: I think the witness was necessary. His --
and -—=-

THE COURT: 1Isn't that a legal argument; do I really
have to -- I mean there is no contest about what his
testimony would have been, is there?

MS. MEANS: No, Your Honor, there -- I assume there is

not.




//\

o 0 9 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT EXAMINATION BY MS. MEANS OF MS. LAREE HENSLEY z§69

MS. WILSON: Your Honor --—-

THE COURT: I don't -- I don't think there is any -- I
mean based on ---

MS. WILSON: I may -- I can help with this. It's my
understanding that under the case to present -- present
evidence  about counsel's failure to call the witness a
witness has to be present. So we can stipulate for the
record that Mr. Wright is here and present. -

THE COURT: That's normally what -- and I was getting
to that, yeah, to that place. Yeah.

MS. MEANS: Thank you.

THE COURT: I was just trying to save time.

MS. MEANS: I appreciate it.

THE COURT: Yeah, we just -- we just have to stipulate
that he was here. Yeah, ---

MS. MEANS: He is here.

THE COURT: --- that will save us some time.

MS. MEANS: Right .

THE COURT: I don't think -- I don't think as a
practical matter the substance of what he do -- I don't
think there is any contention as to what the substance of
what his statement was. Mr. Smiley has testified as to what
that was.

MS. MEANS: Thank you, Your Honor.

THE COURT: And we can stipulate for the record that he




\,

[38)

- T

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

DIRECT EXAMINATION BY MS. MEANS OF MS. LAREE HENSLEY 46

is present and available to testify.

MS. MEANS: Thank you, Your Honor.

THE COURT: Sir, you can take your seat. But remain
with us, please. |

You may proceed.

MS. MEANS: Thank you, Your Honor. Then I would call
Nathaniel McGee to the stand.

THE CQURT: Sir, if you would comé to the stand to be
sworn.
(Pause for discussion on scheduling of unrelated case.)
(WHEREUPON, wiﬁness was duly sworn.)

THE CLERK: Can you state your full name, spelling your
last name for the record.

MR. MCGEE: Nathaniel McGee, M-C-G-E-E.

THE COURT: You may proceed.

MS. MEANS: Thank you, Your Honor.

THE COURT: You're welcome.
DIRECT EXAMINATION BY MS. MEANS OF NATHANIEIL MCGEE:
Q. Good morning, Mr. McGee.
A. Good morning.
Q. Can you tell us a little bit about yourself and your
family?
A. I mean I'm a goodhearted person. I'm very easy going.
I have three kids, two boys and a girl. You know, my family

are very good individuals. I'm a hard worker. That's about
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What type of work did you do?

I was painting houses.

And how far did you go in school?
To the 11th.

Did you get your GED?

No, ma'am, not yet.

© ¥ o » o po

Did you speak to your trial counsel about was there
ever any discussion of plea negotiations?

A. He came -- he came and saw me one time. And I asked
him could he talk to the solicitor and get it down a little
lower. He said that he will come back to see me, but he

never got back. He never came back.

Q. So you had that one discussion?

A. Yes, that's -- yes, ma'am. |

Q. Did you ever raise the issue to him again about a plea-?
A. I mean, well, when I saw him he was -- I asked him if

he was coming to trial.

MS. WILSON: Your Honor, the State is going to object
to this line of questioning. I don't recollect anything in
his application about any allegations about a desire to plea
or any type of plea negotiation alleéations.

MS. MEANS: I will withdraw that, Your Honor.

THE COURT: Okay. Yoﬁ méy proceed.

BY MS. MEANS:
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Q. Did you meet with Mr. Smiley before you saw him at
trial?

A. I seen him at least three or four times since I was
detained in Charleston County.

Q. When were you first detained?

A, It was April.

Q. Of what year?

A. '06.

Q. And when was your trial?

A. March '09.

Q. And you saw him how many times in between that?

A, Three to four.
Q. Three?
A. Three to four within those three years.

Q. About how long did you meet with Mr. Smiley each time
he wvisited with you?

A. It was at least ten minutes éach time.

Q. And what did you do when you met with him?

A. We would talk -- I would-ask him questions and we would
talk. I was asking him -~ I asked him about the statements
of Frederick McCoy, Tiffany Jenkins, Sierra Smith. Those
statements were never in my motions. And I asked him about
the video if I was going to see it. But he told me about
the statements that I -- he was going to get them to me.

But I never got them. He didn't even -- he didn't even have
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them at the trial. He had to get them from the prosecutor.
Q. The witnesses you just mentioned, who provided those to
your attorney?

A. I quess it would be the‘solicitor.

Q. Did you provide your trial counsel with any
individual's names to investigate before you went to trial?
A. Yes, ma'am. I gave him the names of the individuals
who had me in‘the woods. It was Arico Reid, Quinton Reid,
Joseph Reid. I told him about the two Jamaicans. And there
was another dude. I don't know his full name, but I think
he goes by the name of Slice.

But I gave him those individuals and told him where
that -- where they live. But I mean I guess he didn't
follow up on it.

Q. And what are you referencing when you said the
individuals that had you in the woods?

A. That I wanted him to at least ask them did that happen.
But he never went. |

Q. When was that incident that you are referring to?

A. Probably like a couple of nights before the incident

that happened at Club Fantasy.

0. And was the decedent present in the woods?
A. Yes, ma'am. -
Q. Do you know if he investigated any of those witnesses

that you gave him?
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A, He never told me anything that he went out there or
anything like that. -
Q. When Mr. Smiley came to visit you did he have any

discovery materials or any documents to review with you?

A. No, ma'am.
Q. Did you discuss any discovery with Mr. Smiley?
A. I mean he would -- he would tell me about -- ydu know,

I asked him, you know, what was going on with the case and
everything. Like he would tell me what's going on. But as
far as reviewing my motion he never reviewed it.

. . Did you view any photographs prior to your trial?
Phot- -- no, no, ma'am.

Did you view any videos or CD's prior to your trial?

No, ma'am.

o P o » o

Did you see any photographs or videos or CD's during
the course of your trial?

A. I seen the videos. And he put a picture of me up on
the overhead during the trial.

Q.- And was that the first time you saw the video?

A. Yes, ma'am.

Q. Did you have an opportunity to examine all the
evidence? |

A. I mean not the statements. Because I believe the

statements would have allowed me to know what the State --

what the witnesses were going to say. And I believe that if
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I knew what they were going to say I could have taken the
plea that he -- when he came and saw me. But I didn't know
what they were going to say.

Q. And which witness statements are you referring to?

A. Frederick McCoy. Which he testified at trial. Tiffany
Jenkins what she testified at trial. And they said that
they had a statement from Sierra Smith.

Q. Did she testify at trial-?

A. No, ma'am.

Q. Did trial counsel hire an investigator at all before
you went to trial? |

A. Like I said, he never -- I gave him those names. He
never said anything about an investigator -- an investigator
going out. He never said anything about it.

Q. Did Mr. Smiley make proper objection during the course
of your trial?

A. No, I don't think so.

Q. Do you know what evidence was admitted into the record

at the trial?

A, Yes, ma'am.

Q. Did you discuss the jury charges with your attorney?

A. He told me about the self-defense and the murder that I
was facing. But other than that he didn't explain anything
else. Which I told them at the end of the trial that I

wanted to -- I told him to ask for a lesser included
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offense. But he told me no, that I was going home. And
since he was my representation I took his word for it.
Q. Did you have an opbortunity to prepare with Mr. Smiley
in your defense?
A. I mean he came to see me like two or three times at the
County for ten minutes. So no, I would say no.
Q. Do you know if Mr. Smiley subpoenaed any witnesses to
be present for your jury trial?
A. I know —— I know he told me that Terrell Wright was
there. But he never called him to the stand.
Q. Who did Mr. Smiley call to testify in presentation of
your casev?
A. Just me.
Q. After the evidence was presented to the court did the
jury ask to view any of the evidence?
A. They requested to look at the video, a video.
Q. Did they ask for anything else?
A. I think they came back like two times. They had a
note. They had a note. But I can't recall what it said.
MS. MEANS: I have no further questions, Your Honor.
THE COURT: Any questions for the witness?
‘MS. WILSON: Briefly, Your Honor.
THE COURT: You may proceed.
CROSS-EXAMINATION BY MS. WILSON OF MR. MCGEE:

Q. Good morning, Mr. McGee.
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A. Good morning.
Q. Could you recall again about how many times you met
with Mr. Smiley from the time he started representing you

until the time you went to trial?

A, Until the time -- he came to -- he came to see me at
least three or four times prior to my trial. But when -- on
the trial, you know, he came —- he came and saw me prior to.

You know, he saw me at least three times.

Q. So you only met with him three times total since he
started representing you-?

A. Prior to my trial. Prior to the trial. When the

trial -- when he told me that we were going to trial that's
when he was coming to see me. I think like at least one day
after -- the trial he came and saw me.

Q. Okay. I'm just trying to be clear because I think I'm
misunderstanding you. From the time you hired him until the
time you want to trial you dnly-met with him three or four
times; is that correct?

A. Prior to trial three or four -- threevtimes.

Q. Okay. And then one time after trial; is that what ---
A. Each day at trial for the days that I went to trial.

Q. Okay, so the day of%trial he would come and you would
talk to him after?

Al Uh-huh.

Q. Okay. Thank you. And do you recall -- you said you
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didn't recall viewing any of the witness's statements with
Mr. Smiley?

A. The only -- the only statement that I see that was in
my file was Terrell Wright's.

Q. So you reviewed Mr. Wright's statement?

A. Yes, ma'am.

Q. Did he discuss with you what evidence the State was
going to present against you? |

A. He told me -- he told me that they was going to present
the video and that Frederick McCoy was there to testify.

Q; So he told you -- he told you the State was going to
preéent a video and Frederick McCoy's testimony?

A. During like -- during the trial he told me about the
video that they were going to present it énd that Frederick
McCoy was there.

Q. And did he tell you aboﬁt these two females who gave a
statement against you?

A, Uh-huh.

Q. And did you talk to him about what you -- what you felt
happened that night?

A. I told him what happened that night.

Q.b And what -- what kind of defense did he say he was
going to present at trial when y'all were discussing it?

A, I pretty much told him that -- you know, what happened

and I feel like I was going to be killed that night. And we
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went for self-defense.

Q. Okay. So y'éll did discuss presenting self-defense?
A. Right.

Q. And did y'all discuss what type of evidence he would
put forth to support that claim?

A, I mean, like I say, I told him what happened. And I
guess he was pretty much going off of that.

Q. And so it is your testimony that he gave -—- I believe
this was your testimony. If not, tell me. But you gave him
Terrell Wright's -- did you give him Terrell Wright's name
to look into?

A. That was already in the motion.

Q. Okay. So you didn't request -- specifically request
that he go look into anybody?

A. Rico Reid, Joseph Reid, Quinton Reid. And I told him

about the two Jamaicans and a male named -- by the name of
Slice.
Q. So you gave him the information of the gentlemen from

the prior incident?

A. Right.

Q. Okay. And had Mr. Smiley looked into those people what
do you think he would have found?

A. I mean they could have told that what the incident that
occurred inside the woods where they had me tied up in the.

woods I believe that they would have at least said that that
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incident took place.
Q. Okay}
A. I mean something to that extent.
Q. But even though they weren't present at your trial Mr.
Smiley was able to argue to the jury that -- about this
incident; you told -- you told the jury about this incident
during your testimony; is that correct?
A, Correct.
Q. And you don't have any legal background or anything, do
you?
A. What do you mean by ---
Q. You didn't go law school; you don't have any legal
background?
A. No, nma'am.
Q. Okay. So a good bit of the decisions about what
happens at trial you left to Mr. Smiley?
A. Uh-huh.
Q. Thank you.
. THE COURT: Any redirect?

MS. MEANS: No, Your Honor.

THE CQURT: Sir, you may step down.

I assume Mr. Wright's testimony would have been
consistent with the written statement he gave to the police?

MS. MEANS: Yes, Your Honor.

THE COURT: Mr. Smiley, is that correct? Can we just
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mark that -- do y'all have a copy of that statement?

MS. MEANS: I do, Your Honor.

THE COURT: And we will mark that statement as a
court's exhibit.

MS. MEANS: May I approach, Your Honor.

THE COURT: Yes, ma'am. If ybu would -- is that your
only copy?

MS. MEANS: No, I think ---

THE COURT: Okay.

MS. MEANS: --- I made additional copies.

THE COURT: You can just give one copy to the court
reporter and have her mark it as a court’s exhibit.

MS. MEANS: Thank you.

THE COURT: You're welcome. =~ Thank you.
(WHEREUPON, Court's Exhibit 1, statement, was marked for
identification.)

THE COURT: Anything further from the applicant?

MS. MEANS: Nothing further, Your Honor.

THE COURT: Anything from the State?

MS. WILSON: Yes, Your Honor. Briefly I would like to
call -- recall Mr. James Smiley.

THE COURT: Mr. Smiley, if you would come forward. I
will remind you, sir, you are still under oath.

MR. SMILEY: Yeé, ma'am.

RECALL EXAMINATION BY MS. WILSON OF MR. SMILEY:
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Q. Thank you again, Mr. Smiley. Mr. McGee testified that

he gave you the information of several gentlemen with whom
he said this prior incident took place. Did you look into
those, the identity or try to get in touch with any of those
peoplé?

A. We talked about it. Even if I had found them and they
agreed that the incident took place there was no way I was’
going to be able to get the extrinsic evidence admitted.

The fact that I got the officer to testify about the
prior incident and the fact that Mr. McGee did, the fact
that I got Lile evidence in in this case at all I was
surprised by and quite pleased by it.

But the talking to the Reid family I did not think
would be productive. And I couldn't have introduced it
anyway.

We got -- we were able to get it before the jury, which
I thought was a big plus in this case. But no, he certainly
told me about it. We talked about the kidnapping in detail

because that was really what we had to establish the prior

Jdifficulties and why he armed himself that night and was one

of the mainstays of getting our self defense to the jury.
So we had talked about it. |

But no, going to see the Reid’s -- first of all, I
don't know that they would have admitted they were in the

woods. And second of all, it would not have been admissible
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in the case.

Q. Okay. Did you simply need to hire an investigator in
this case?

A. No, I did not hire an investigator in this case. I did
not find the need to hire one. And I did not approach Mr.
McGee to talk to him about the additional costs of hiring an
investigator. While I was retained in this case I certainly

didn't get a surplus. But that wasn't why we didn't. We

didn't because I thought we had everything we needed to go

forward on our case.

.Like.I said, I felt pretty confident. The biggest --
the hardest part of this case, whole case, was getting the
Lile evidence in to the jury. I mean we got a big feather
in our cap when we were allowed to go into that. And the
reason we were able to go into that was because the officer
had already testified at a prior hearing and at trial about
the prior incident. So then that opened the door to let us
do all of that.

I will say that one of the things that I didn't have
that I thought I had that Mr. McGee provided me at trial was
the preliminary hearing. I went looking for it when we were
trying -- getting ready to try the case and I couldn't find
my copy of it. But luckily Mr. Reid handed it to me. ~And I
was able to use that. And as you can see, if as part of the

record.
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THE COURT: Anything further from the State?

MS. WILSON: Nothing further from the State, Your
Honor.

THE COURT: Anything further in rebuttal from the
applicant?

MS. MEANS: No, Your Honor.

THE COURT: The court will take the matter under
advisement. However, I would request that the attorney
general submit a proposed order within 15 days of today. If
you would like, the order would also be sent to opposing
counsel at which time she can make any suggestions to
changes in the order if she would like. However, the court
will issue its written order within 20 days of today.

MS. WILSON: Thank you, Your Honor.

THE COURT: Thank you very much.

MS. MEANS: Thank you, Your Honor.

THE COURT: . You're welcome. Thank you.

(Whereupon the hearing concluded 11:30 a.m.)
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Nathaniel McGee, #333534, ) P v N
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) AR
~ Applicant, )
' )
v. ) ORDER OF DISMISSAL
. )
State of South Carolina, ) -
)
- Respondent. )
) .
Presiding Judge: The Honorable Deadra L. Jefferson
_ Applicant’s Attorney: Jessica L. Means, Esquire
Respondent’s Attorney: Ashleigh R. Wilson, Esquire
Trial Counsel: James W. Smiley, Esquire
: Laree A. Hensley, Esquire
Date of Hearing: July 23, 2013

Court Reporter: Phyllis Norton
.This matter comeé before the Court by way of an application for post-conviction relief
(PCR) filed June 19, 2012. .The Respondent made its return on December 14, 2012. An
evidentiary hgaring on the ;I;atter was convened on-July 23, 2013 at the Charleston County
Courthouse. The Applicant was present at the hearing and rcprcsente.d by Jessica L. Means,
Esquire. Ashleigh R. Wilson, Esquire of the South Carolina Office of the Attorney General
represented the Respondent.

Also present and testifying at the hearing was James W. Smiley and Laree A. Hensley,

Esquires. The Court had before it the trial transcript, the Charleston Coimty Clerk of Court -

records, the Applicant’s records from the- South Carolina Department of Corrections, the



Applicant’s application, the Respondent’s return, the Applicant’s appellate records, and one
court exhibit.! |
PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to' ox:ders of commitment from the Charleston County Clerk of Court.. The Applicant
was indicted at the August 2006 term of the Charleston County Grand Jury for Murder (2006—
GS-10-7192). He was represented by James W. Smﬂey and Laree A. Hensley, Esquires. The
Applicant proceeded to trial and was found guilty. On March 5, 2009, the Applicant was
sentenced by the HOnorablc;. Kristi L. Harrington to confinement for thirty (30) years.

A timely Notice of Appeal was'ﬁled on the Applicant’s behalf at the South Carolina
Court of Appeals. Robert M. Dudek, Esquire of the'South Carolina Office of Appellate De.fense,
Commission 611 Indigent Defense, perfected the appeal. The South Carolina Court of Appeals

dismissed the Applicant’s appeal. State v. McGee, No. 12-UP-047 (S.C. Ct. App. Jan. 25,

2012). The Applicant’s Petition for Rehearing was denied by Order dated March 27, 2012. The

Remittitur was issued on January 29, 2013.
ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective Assistance of Counsel _
a. Counsel conceded the Applicant’s guilt during his opening'statement.. . ‘
b. Counsel misspoke and called the Applicant the victim’s name during his opening

. statement. .
’ Counsel failed to perform any pretrial investigation.
Counsel failed to object during the solicitor’s closing argument.
Counsel failed to request a voluntary or involuntary manslaughter charge.
Counsel failed to object to the self-defense instruction that impermissibly shifted the

burden of proof.

o Qo

! Court's Exhibit #1 is Terrell Wright’s statement, dated April 18, 2006.

==
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g. Counsel failed to object to the malice charge that impermissibly commented on
" matters of fact versus declaring the law.

At the hearing, the Applicant proceeded solely on the allegations he raised in his
application. At the conclusion of the evidentiary hearing, the Court took the matter under
advisement and directed counsel for the State to provide the Court with a proposed Order within
fifteen (15) days of the hearing.

| FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the Opportun.ity to review the record in its entirety and has heard the
Atestimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who_ testified at the hearing and to closely pass upon their
credibility. This Court has weighed the testimony accordingly.

Set forth below are the relevant findings of fact gnd conclusions of law as required by
S.C. CoDE ANN. § 17-27-80 (2003).

Summary of the Testimony

. The Applicant testifiedfhe met with counsel three (3) or four (4) times prior to trial. He
testified he reviewed witness statemeﬁts and discussed with counsel the S;ate’s evidence against
him. He testified thgy also discussed the self-defense claim that they would present at trial. The
Applicani testified he'ngver viewed the video from the scene prior to trial and did not receive a
copy of the '\rvitness’ statements after asking counsel about them. However, he does acknowledgé
that co.unsel told him about the witnes'ses prior to trial. He testified the first time he saw the video
was during the trial.

’ The Applicant testified he gave counsel the names of the men who were involved in the

prior incident with the victim to investigate. He testified that he gave counsel the following

names: Rico, Joseph, Quentin Reid, the Jamaicans and “Slice” to look up and investigate. He

3 A




further testified tha.t this incident involved him being held in the woods by several individuals.
He testified counsel did not follow up with the names of the men who could verify the incident
and did not look into the incident. He testified that he gave counsel the names but counsel never
said anything to him further about an investigator going out to talk to them. The Applicant
testified had he known what the witness’ statements were going to be at trial, he would have pled
guilty. The Applicant testified further that had counsel investigated his case, he would have
found tha£ the prior incident took place.

The Applicant testified counsel did not make proper objections at trial. He testified he
asked counsel to ask for the lesser included offeﬁsc at trial. He testified he did not have time to
prepare with counsel before trial. He further testified that he and counsel discussed self-defense.
He also testified tha( he left decisions at trial to Mr. Smiley. He testified that counsel did give
him updates during his pretrial detention. Lastly, the Applicant testified counsel subpoenaed
Terrell Wright to testify at trial, but did not call him as a witness.

Also present and testifying was James W. Smiley, Esquire. Counsel testified he has been
practicing law for about twenty (20) ye;rs and has spent ninety-nine (39) percent of his cs;reer
practicing criminal law. Counsel testified he was retained by the Applicant and he met with the
Applicant about twelve (12) times prior to trial. He testified the Applicant was detained for a
“good while™ pretria]i He testified he filed Brady and Rule 5 motions for discovery. Counsel
testified he reviewed the discovery material he received with the Applicant. Counsel testified it is
not his practice to pro;'ide clients with discovery material in jail. Cou;lsel testified he spoke with
. the Applicant in detail about the evidence. He testified he went over the witness statements with
the Applicant. He further test£ﬁ6d that the witness stz;tements were not exculpatory and did not

exonerate the Applicant. He testified he discussed with him the elements of the charge he was

q
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facing, range of penalty, his constitutional rights and whai the State was requife_d to prove. He
testified he discussed with the Applicant his version of the facts, which were not disputed. He
further testified that at the point he was aware the Applicant had fired a weapon, the scene was
chaotic with a lot of weapons being fired and it would be difficult to say who killed the victim,
He testified that a lot was missing from the scene; he didn't believe the State’s case was .
particularly strong on Murder and that he felt the better case for the Applicant was self-defense.
Couﬁscl also testified he discussed possible defen_ses with the Applicant and that the Applicant’s
only available defense was self-defense. Coﬁnsel testified that he was prepared for trial and
ready to try the case.

Counsel testiﬁed the Applicant gave him several witnesses to investigate. Counsel
testified he did not need to hire an investigator because he thought he had all the informatioﬁ that
was needed in the case. Counsel testified that among the names he was given to investigate by
the Applicant was Terrell Wright. Counsel testified Wright fired a weapon at tﬁe scene of the
murder and was seen holding a weapon before the shooting while with the Applicant. Counsel
testiﬁéd Wright was represented by counsel and had pending charges related to the shooting. He
also. testified that he discussed Wright’s statement with the Applicant prior to trial and made a

tactical decision not to call Wright as a witness at trial. Counsel testified he did not call Wright
as a witness ﬁecause he did not think the testixhbny would be advantageous to the Applicant’s
case. Counsel testified it would not have helped the Applicant at trial for the jury td know \that
the Applicant was walking around with Wright who was armed prior to the shooting. Counsel

- also testified he did not want the State to be able through cross examination and impeachment to
impugn the Applicant’s great trial testimony with Wright’s behavior.

S




Counsel testified he also looked into finding the other men iovolved in the prior incident

with the victim. He testified even if he found the men, he would not have been able to enter their

testimony as evidence at trial because it would have been extrinsic evidence. He also testified he

did not think that talking to the Reed family woul'd have been very helpful and it would have

been unlikely that the Reeds would have admitted the prior incident took place. Counsel testified

he was still able to present testimony about the prior incident through one of the officers who

testified at trial.

Counsel also testified he reviewed the statements of two other witnesses, Sierra Smith
and Tiffany Jenkins. He testified Smith, who did not show up for trial, gave a statement
identifying the Applicant. Counsel testified Jenkins’ statement identified the Applicant and said
the person standing in the Applicant’s position shot the gun. Counsel testified Jenkins testified
poorly at trial for the State which ultimately benefitted the Applicant. Counsel testified he
discussed both witnesses' statements with the Applicant in preparation for trial.

Counsel testified he revie_wed the video from the scene the night of the incident. He
testified the first time the Applicant saw the video was at trial. He testiﬁed the video was

indecipherable, very grainy, very hazy, in black and white, that the parking lot and video lighting

was poor, the general quality of the video was very poor, and the contents were left to’

interpretation.‘He further testified that while a viewer could make out some vehicles in the video,
the Applicant’s vehicle was not visible in the back of the parking lot. Counsel testified he
objected to the admissibility of the State’s written interpretation (transcript) of the video and was
. successful, as it was excluded at trial. He testified he did not object to the video, as it did have
some relevat;xcc and was not érejudicial to the Applicant’s case. Counsel testified in retrospect,

he should have objected to the Solicitor’s interpretation of the video during his closing argument.

8
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He testified he did not know if an objection during the Solicitor’s closing would have been
successful.

Counsel testified he did not realize he called the Applicant by the victim’s name during
his opening statement, He téétiﬁed it was unintentional and he is_ certain the jury knew who he
was speaking about when he made the references during his opening statement. Counsel testified
the juryA was awaré of who the victim was and who the Applicant was.

Counsel testiﬁed he discussed requesting a Voluntary Manslaughter »charge‘ with the
Applicant during trial. He testified that they did not request a Mansla_ughter charge and the jury
could have found evidence to suppért a Manslaughter chérge. However, counsel also testified at
trial he thought the Applicant’s case was strong and did not want to give the jury a middle
ground to consider during their deliberations. He testified it was a sirategic decision and he
thought it was best at the iime not to request a Voluntary Manslaughter charge. He testified their
trial strategy was to seek an acquittal, that a request for a lesser included offense conflicted with
that strategy, and he felt they l;éd been suci::essﬁﬂ in their strategy until the jury returned with a
guilty verdict.

_Cd_unsel‘ testified further that he should have objected to the self-defense jury instruction
because it shifted the burden of proof to the Applicant. Counsel testified the Applicant’s ca;se
was a seif-defénse cas;e and the language charged by the judge was improper. Lastly, counsel
t;:stiﬁed he did nbt object.to references by the Solicitor to “you” and “your” during his closing.

He testified at the time, he did not think the State was asking the jurors to place themselves in the

. victim’s shoes, but in retrospect an objection was warranted.

Also present and testifying was Laree A. Hensley, Esquire. Counsel testified her limited

role was to assist Smiley at trial. She testified that she and Smiley have been friends for twenty-

S
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five (25) years and that they reciprocate backing one another up during the trial of cases. She

testified she was not present for jury selection but was present at the start of the case. She

testified that when éssistiné Smiley, she takes notes, keeps track of motions and conducts legal

research. She testified she does not question any witnesses, does not participate in trial

preparation, makes no strategic decisions, and does not review discovery. She .testified she heard

all the testimony. Lzlxstly, she testified she did not notice Smiley’s mix-up in the victim’s and

defendant’s nameé. She testified the mik-up was not important and it was obvious from the
_opening that the jury was aware of the identity of the paﬁies.

The Applicant also called Terrell Wright to testify at trial. However, after Wright was
called to testify, the parties stipulated that Wright was present and willing to testify consistent
with his statement given to the police which was labeled Court’s Exhibit #1.

INEFFECTIVE ASSISTANCE OF COUNSEL

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proéf is on the applicant to prove his allegation by a preponderance of the
evidence.” Frasier v. State, 351 S.C. 385, 389, 570 SE.2d 172, 174 (2002) (citing Rule 71.1(e),
SCRCP).

Fo} the Applicant to be granted post-conviction relief as a result of ineffective assistance
of counsel, he must 'show both: (1) that his “counsel failed to render reasonably effective

assistance under prevailing professional norms,” and (2) that he was prejudiced by his counsel’s

ineffective performance. See Porter v. State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006)

. (citing Strickland v. Washington, 466 U.S. 668, 687-88, 144 S. Ct. 2052, 206465 (1984)). In

order to prove prejudice, an applicant must show “‘there is a reasonable probability that, but for

counsel’s unprofessional errors, the result of the proceeding would have been different.”” Cherry

¢
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v. State, 300 S.C. 115, 117-18, 386 S.E.2d 624, 625 (1989) (quoting Strickland, 466 U.S. at 694,

104 S. Ct. at 2068). “A reasonable probability is a probability sufficient to undermine confidence

in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing

Strickland, 466 U.S. at 694, 104 S. Ct. at 2068).
This Court finds the Applicant’s testimony is not credible and finds trial counsel’s
testimony is credible. This Court further finds trial counsel adequately conferred with the

Applicant, conducted a proper investigation, and was thoroughly competent in his representation.

This Court finds that counsel has extensive experience in the practice of criminal law and has

been practicing criminal law for the past twenty (20) years. This Court finds that counsel met

with the Applicant numerous times prior to trial and fully investigated the Applicant’s case. This

Court finds that counsel reviewed all received discovery 'w_ith the Applicant. This Court finds

that cour;sel discussed ;,vith the Appl‘icant the elements of the charges against him and what the

State was required to prove. This Court finds that counsel discussed the Applicant’s version of

the facts, range of penalty, constitutional rights and possible defenses with the Applicant.
Conceding guil_t during his opening statement,

This Court finds the Applicant has failed to carry his burden of proving counsel was
ineffecti\{e for conceding the Applicant’s guilt during his opening statements. This Court finds
counsel’s concessjon 'that the Applicant shot the victim was not improper since the Applicant’s
Aefensc at trial was self-defense. The record also reflects that duri'n-g his testimony at trial, the

Applicant conceded that he pulled out his gun and shot the victim. (Tr. Vol. III, 29:19-30:3).

. This Court finds this allegation is without merit and no prejudice resulted from counsel’s

performance.

, Opd



Misspeaking and cal'ling the Applicant by the victi_m’s name

This Court finds the Applicant has failed to carry his burden of proving counsel was
ineffective for inadvertently calling the Applicant by the victim’s name during his opening

statement. This Court finds counsel’s misspeaking had no effect on the jury and the record was

595

sufficient to make the jury aware of the identity of both the victim and the defendant at trial. This |

Court finds this allegation is without merit and no prejudice resuited from counsel’s

performance.

Failure to investigate

This Court finds the Applicant has failed to carry his burden of proving counsel was
ineffective for failing to investigate the Applicant’s case prior to trial. “‘[C]riminal defense
attorneys have a dut'y to undertake a reasonable investigation, which at a minimum includes
interviewing potential witnesses and making an independent investigation of the facts and
circumstances of the case.’” Walker v. State, 397 S.C. 221, 235, 723 S.E.2d 610, 615 (Ct; App.

2012) (quoting Edwards v. State, 392 S.C. 449, 456, 710 S.E.2d 60, 64 (2011)). “Failure to

conduct an independent investigation does not constitute ineffective assistance of counsel when

the allegation is supported only by mere speculation as to result.” Porter v. State, 368 S.C. 378,
385-86, 629 S.E.2d 353, 357 (2606) (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d
415, 417 (1998)). “In- any inefjfectiveness cas;z, a particular decision not to investigate must be
(.ii.rectly assessed for reasonableness. in all the circumstances; applying a heavy measure of
deference to counscl’s; judgments.” Wiggins v. Smith, 539 U.S. 510, 521-22, 123 S. Ct. 2527,

. 2535 (2003) (citing Strickland, 466 U.S. at 691, 104 S. Ct. at 2066).

This Court finds that counsel fully investigated the Applicant’s case and potential

witnesses prior to trial. The Applicant alleges that counsel did not investigate several potential
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witnesses including Terrell Wright and the men involved in the Applicant’s alleged prior
incident with the victim. "I‘his Court finds counsel provided credible testimony that he
investigated both Wright am.ilthevother men identified by counsel as the Reeds. This Court finds
counsel provided credible testimony that he obtained Wright’s statement, spoke with Wright
prior to trial, and decided not to call Wright as a witness at tr.ial because he thought it would

impugn the Applicant’s beneficial trial testimony. This Court finds counsel articulated a valid

strategic reason for failing to call Wright at trial as a defense witness. This Court also finds

counsel fully investigated Wright and discussed the substance of Wright’s testimony with the
Applicant prior to trial. |

‘This Court also finds counsel fully investigated the alleged prior incident with the victim.
This Court finds counsel provided credible testimony that he thought investigating the other men
iﬁvolved in the incident woulq have likely been futile aﬁd it is unlikely their testimony about the
prior incident would have beén admissible at trial. This Court finds counsel was able to fully
present to the jury testimony about the prior incident without tracking down the other men
involved through the Applicant’s own testimony at trial. (Tr. Vol. IIl, 8:24-16:16). This Court
further finds that counsel was also able to fully pfesent to the jury the testimony aﬁout the prior
incident through oﬁe of the officers who testified at trial. This Court finds this allegation is
without merit and no l;rejudice resulted from c:.ounsel’s performance.

Fai'lure to object during the solicitor’s closing argument

This Court finds the Applicant has failed to carry his burden of proving counsel should

. havé objected during the solicitor’s closing argument.? The Applicant alleges counsel should !

have objected to “Golden Rule” violations made by the solicitor during his closing. South

2 This Court notes the record reflects that counsel objected several times throughout the State’s closing argument.
(Tt. Vol. 111, 126;8-15, 129:12-20, 139:7-12).
11 \ \00




Carolina prohibits Golden Rule arguments that ask the jurors to place themselves in the victim’s

shoes in both criminal énd civil cases. See State v. Reese, 370 S.C. 31, 38, 633 S.E.2d 898, 901

(2006) (citing Yon_Dohlen v. Staté. 360 S.C. 598, 609, 602 S.E.2d 738, 744 (2004) (“A

solicitor’s closing argument must be carefully tailored not to appeal to the personal biases of the
jury” and “must not be calculated to arouse the jurors’ -passions or prejudices, and its content
should stay within the record and reasonable inferences that may be drawn therefrom.”); State v.

McDaniel, 320 S.C. 33, 37-38, 462 S.E.2d 882, 884 (Ct.-App. 1995) (citing State v. White, 246

S.C. 502, 505-06, ‘144 S.E.2d 481, 482 (1965)).

This Court finds the Solicitor’s closing argument did not include any violations of the
“Golden Rule.” This Court finds that in the State’s closing argument, the Solicitor did not ask the
jury to place themselves in the victim’s shoes. Although the Solicitor’s argument placed himself
at the scene and attempted to place the jury at the scene this argument was merely his rendition,

" explanation or dramatization of the crime scene as depicted in the video.
- This Court also finds that the Solicitor’s use of the words “you” and “your” during his

closing argu'ment alone does not indicate a violation of the “Golden Rule.” This Court finds the

Solicitor’s closing argument was proper in this regard.

The Applicant also alleges counsel should have objected to the solicitor’s interpretation

of thé video recording of the scene the night of the shooting.

[C]losing argument serves to sharpen and clarify the issues for

resolution by the trier of fact in a criminal case. For it is only after

all the evidence is in that counsel for the parties are in a position to

. present their respective versions of the case as a whole. Only then

’ can they argue the inferences to be drawn from all the testimony,
and point out the weaknesses of their adversaries’ positions.

State v. Mouzon, 321 S.C. 27, 31-32, 467 S.E.2d 122, 125 (Ct. App. 1995), affd,
326 S.C. 199, 485 S.E.2d 918 (1997) (citing Herring v. New York, 422 U.S. 853, 862, 95

S. Ct. 2550, 2555 (1975)).

12\
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“A solicitor’s closing argument must be carefully tailored so as not to appeal to the

personal biases of the jury.” Von Dohlen, 360 S.C. at 609, 602 S.E.2d at 744 (citing State v,

. Copeland, 321 S.C. 318, 324, 468 S.E.2d 620, 624 (1996); State v. Linder, 276 S.C. 304, 311,

278 S.E.2d 335, 339 (1981)). “The argument must not be calculated to arouse the jurors’
passions or prej(xdices, and its content should stay within the record and reasonable inferences
that may be drawn therefrom.” Id. at 609-10, 602 S.E.2d at 744 (citing Simmons v. State, 331
S.C. 333, 338, 503 S.E.2d 164, 166 (1998); Copeland, 321 S.C. at 324, 468 S.E.2d at 624).
“Improper comments do not 'automatically require reversal if they are not prejudicial to the
defendant, and the appellant has the burden of proving he did not receive a fair trial because of
the alleged.improper argument.” Humphries .v. State, 351 S.C. 362, 373, 570 S.E.2d 160, 166

(2002) (citing Simons, 331 S.C. at 338, 503 S.E.2d at 166). “The relevant question is whether the

solicitor’s comments so infected the trial with unfairness as to make the resulting conviction a
denial of due process.” Id.

This Court finds the Solicitor’s interpretation of the video recording was not
objectionable and counsel was not ineffective for failing fo object to the argument. This Court
finds the Solicitor’s interpretation of the video was propér and reflected the.i.nf.erences tﬁe State
wanted the jury to take from the video. This Court finds the Solicitor’s argument in no way
affected the Applicant’s ability to recgive a fair trial. This Court also finds that any alleged
improper statements made by fhc Soiicitor during his ciosing argument were cured by the tria]
court’s instructions to the jury that opening and closing a;guments' were arguments and not
e\;idence. The Court gave curative instructions emphasizing this in response -to objections made
by Mr. Smiley regarding the Solicitor’s closing argument. (Tr. V(_)i. 11, 33:22-34:11; 43:8-14;

109:18-25; 126:17-22). However, the Court notes that Mr. Smiley objected several times to the




Solicitor’s interpretation of the evidence during closing argument, which objections were
sustained, and curative instructions subsequently were given by the Court. This Court finds these
allegations are without merit and no prejudice resulted from counsel’s performance.

Failure to request voluntary or involuntary manslaughter charge .

This Court finds the Applicant has failed to carry his burden of proving counsel was
ineffective for failing to request a Manslaughter charge at trial. This Court finds and the record
reflects counsel considered re&uesting a jhry instruction on Voluntary Manslaughter at trial and
made a valid strategic decision not to request the charge at the end of trial. “Representation is an
art, and an act or omission that is unprofessional in one case may be sound or even brilliant in
ar;other.” Strickland, 466 U.S. at 693, 104 S. Ct. at 2067. Therefore, “U]uéicial scrutiny of
counsel’s performance must be highly deferential.” Id. at 689, 104 S. Ct. at 2065. Where

counsel articulates a valid strategic reason for his action or inaction, counsel’s performance

should not be found ineffective. Roseboro v. State, 317 S.C. 292, 294, 454 S.E.2d 312, 313

(1996); Underwood v. State, 309 S.C. 560, 562, 425 S.E.2d 20, 22 (1992); Stokes v. State, 308

.S.C. 546, 548, 419 S.E.2d 778, 779 (1992). “Courts must be wary of second guessing counsel’s
trial tactics; and where counsel -articulates a valid reason for employing such strategy, such
conduct will not be deemed ine%fective assistance of counsel.” Whitehead v. State, 308 S.C. 119,
122, 417 S.E.2d 529,.531 (1992). Furthermore, “[tJhere is a strong presumption that counsel
rendered adequate assistance and exercised reasonable professional judgment in making all

significant decisions in the case.” Edwards v. State, 392 S.C. 449, 456, 710 S.E.2d 60, 64 (2011)

. (citing Ard_v. Catoe, 372 S.C. 318, 331, 642 S.E2d 590; 596 (2007)). “[W]hen counsel

articulates a valid reason for employing a certain strategy, such conduct generally will not be

deemed ineffective assistance of counsel.” Lounds v. State, 380 S.C. 454, 462, 670 S.E.2d 646,

\
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650 (2008) (citing Ingle v. State, 348 S.C. 467, 470, 560 S.E.2d 401, 403 (2002); Stokes, 308

S.C. at 548, 419 S.E.2d at 779).

This Court finds counsel provided credible testimony th'af he considered requesting a
Voluntary Manslaughter charge, but after the Applicant’s beneficial and compelling testimony at
trial, he felt he had a strong case for acquittal based on self-defense and did not want to give the
jury middle ground to consider. This Court finds this strategic decision was valid. This Court
finds counsel’s testimony that in retrospect he should have requested a Vbluntary Manslaughter
charge is not dispositive, as this Court must evaluate counsel’s performance Based on counsel’s

view at the time of the proceeding, See Strickland, 466 U.S. at 688, 144 S Ct. at 2065.

Failure to object to self-defense instruction

This Court finds the Applicant has failed to carry his burden of proving counsel was
ineffective for failing to object to the self-defense instruction given to the jury. The Applicant
alleges counsel should have objected to the self-defense jury instruction given at trial because it
shifted the burden of proéf from the State to the Applicant-. The Applicant argues the court’s

instruction to the jury that “[s]elf-defense is a complete defense. And if it is established, you

" must find the defendant not guilty” was improper and objectionable. (Tr. Vol. III, 160:3-5). The

Court also instructed, “The Sia@e has the burden of 'disproving self-defense by proof beyond a
reasonable doubt.” (Tr. Vol. IIl, 160:6-8). This Court finds and the record reflects the jury
instruction given by the court was proper. The Court ‘can discern no language in the charge

shifting the burden of proof from the State of establishing guilt beyond a reasonable doubt and

+ disproving self-defense beyond a reasonable doubt. In fact, the Court very clearly charges on the

presumption of innocence, more Speciﬁéally, that, “A person charged with committing a criminal

offense in South Carolina is never required to prove himself innocent.” (Tr. Vol. 111, 151:17-19).

w%\;‘;&



This Court finds the instruction given to the jury was the standard self-defense jury instruction

given in South Carolina until State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009) and

substantially similar to the instruction approved by the Supreme Court in State v. Davis, 282 S.C.
45, 317 S.E.2d 452 (1984). This Court finds this allegation is without merit and no prejudice
resulted from counsel’s performance.

Failure to object to the malice charge

This Court finds the Applicant failed to present any argument or testimony in support of
this allegation; therefore, this Court considers &is allegatio_n abandoned by the Applicant.

Accordingly, this Court finds the Applicant failed to prove the first prong of the
Strickland test: that trial counsel failed to render reasonably effective assistance under prevailing
professional norms. See Strickland, 466 U.S. at 688, 104 S. Ct. at 2065. The Applicant failed to
present specific and compelling evidence that trial counsel committed either errors or omissions

in his representation of the Applicant. This Court also finds the Applicant has failed to prove the

? The self-defense jury instruction approved by the South Carolina Supreme Court in State v. Davis read as follows:

Self-defense is a complete defense. If established, you must find the
defendant not guilty. There are four elements required by law to establish self-
defense in this case: First, the defendant must be without fault in bringing on the
difficulty. Second, the defendant must have actually believed he was in
imminent danger of losing his life or sustaining serious bodily injury, or he -
actually was in such imminent danger. Third, if his defense is based upon his
belief of imminent danger, a reasonably prudent man of ordinary firmness and
courage would have entertained the same belief. If the defendant actually was in
imminent danger, the circumstances were such as would warrant a2 man of
ordinary prudence, firmness and courage to strike the fatal blow in order to save
himself from serious bodily harm or losing his own life. Fourth, the defendant
had no other probable means of avoiding the danger of losing his own life or
sustaining serious bodily injury than to act as he did in this particular instance.

. If, however, the defendant was on his own premises he had no duty to retreat
- . before acting in self-defense. These are the elerents of self-defense.

If you have a reasonable doubt of the defendant's guilt after
considering all the evidence including the evidence of self-defense, then you
must find.him not guilty. On the other hand, if you have no reasonable doubt of
the defendant's guilt after considering all the evidence including the evidence of

self-defense then you must find him guilty.

282 S.C. at 46,317 S.E.2d at 453,

o |
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second proﬂg of §trickland; that he was prejudiced by trial counsel’s performmance. See id. at

694, 104 S. Ct. at 2065. In order to prove prejudice, an applicant must show “there is a-
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
wo{ﬂd have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386 S.E.2d 624, 625 (1989).
“A reasonable probability is a probability sufficient to undermine confidence in the outcom.e of
trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland, 466
U.S. at 694, 104 S. Ct. at 2068). This Court concludes the Applicant has pot met his burden of
proving counsel failed to render reasonably effective assistance. See Frasiér v. State, 351 S.C.
385, 389,.570 S.E.2d 172, 174 (2002).

All Other Allegations
As to any and all allégations that were raised in the application at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant has failed to
present any evidence regarding such allegations. Accordingly, this. Court finds the Applicant.
abandoned such allegations. Therefore, they are heieby dénied and dismissed. |

CONCLUSION

Based on the forgoing, this Court finds and concludes the Applicant has not established
any constitutional violations or dcptiva'tions.. before or during his trial and sentencing
proceedings. Counsel was not deficient and the Applicant was. not prejudiced by counsel’s
representation. Therefore, this application must be denied and dismissed with prejvudice. :

This Court advises the Applicant that he must file a notice of intent to appeal within thirty ‘
(30) days from the re&ipt of this Order if he wants to secure appropriate appellate review. His
attention is directed fo Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for

the appropriate procedures to follow after notice of intent to appeal has been timely filed.

gy
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IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and dismissed with prejudice;
and
2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this Qédday of ()G&D’bw\/ 20 /3

The HohdrabTé Deadra L. Jefferson
Presiding Judge, Ninth Judicial Circuit

'j . | _ ,
l kg M gglz 2 J , South Carolina.
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60 &TATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF Charleston
STATE VS, INDICTMENT/CASE#: 2006GS107192

)
)
)
NATHANIEL MCGEE. ; A/W#: _K121596
AKA: L ) Date of Offense: _4/17/2006
)
)
)
)
)

Race: _B Sex: M Age: 25 S.C.Code § :_16-03-0010, 0020
DSB':J SSH: . ' CDR Code #:_ 0116

Address:

OOSE CREEK, SC 29445
DL#: SID#:

In disposition of the said indictment comes now the Defendant who was Xl CONVICTEDOF or [1 PLEADS
TO: _Murder

in violation of § 16-03-0010, 0020 of the S.C. Code of Laws, bearing CDR Code # 0116
[J NON-VIOLENT  [XIVIOLENT [JSERIOUS [XIMOST SERIOUS [JMandatory GPS(CSC [1817-25-45

w/minor Ist or Lewd Act)
pdicted, [ ]Lesser Included Offense, [ Defendant Waives Presentment to Grand Jury. (Defendant initial).

Negotiations or Recommendation, [J Negotiated Sentence, [ Recommendation by the State.

SENTENCE SHEET

The charge is: [X] As
Thepleais: [] WA
ATTEST:

£ .
Voigt, G T Defendant . Attorney for Defendant SC Bar#

WHEREFORE, the Defendant is commlted to the W State Deparlment of Corrections, (] County Detention Center,
for a determinate term of _ 3¢ ¢ays/menthsig&ardor (] under the Youthful Offender Act not to exceed __years
and/or to pay a fine of $ ; provided that upon the service of days/months/years and/or payment
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. .

CONCURRENT or [J- CONSECUTIVE to sentence on: -

The Defendant is to be given credit for time! served pursuant to S C Code § 24-13-40 to be calculated and applied

‘the State Department of Corrections.” = %= 5
The Defendant is to be placed on the Central Reglstry of Chlld Abuse and Neglect pursuant to S.C. Code §17-25-135.

SPECIAL CONDITIONS:
DRESTlTUTION [)Deferred [ ] Def. Waives Hearing [ ] Ordered pTUP
Total: $ plus 20% fee: § : _ + e days/hours Publlc Service Employment
Payment Terms: feldacr L ek L Obtain GED

O set by SCDP?PS . = Attend Voc. Rehab. or Job Corp.

——— S —— - .'_ Mf B May serve W/E begining

feelp'lent. $ Substance Abuse Counseling

Fine: Random Drug/AIcohol testing
8 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 s DA, 0D pmts.of$ ______ beginning
§ 14-1-211(AX2) (DU Surcharge) $100 $ paid to Public Defender Fund
§ 56-5-2995 (DUI Assessment) . 812 $ - .. .Other:
§ 35.13 (Public Def/Prob) " Tss0n" g S

§ 73.3, 1B TP (Law Enforce. Funding)” $25 "8 ZS‘" -0 O-
§ 33.7, 1B TP (Drug Court Surcharge) $|00 S i

§ 50-21-114(BUI Breath Test Fee) $50 § v

§ 56-5-2942(J) (Vehicle Assessment)  $40/ea _$ ‘[JAppointed PD or appointed other counsel,§35.13 1P
3% to County (if paid in installments) $§ 3285 Requires $500 be paid to C;erk during probatjon.

§ 90.11 TP (SCCJA Surcharge) s 520

~Clerk of Coud] Deputy, Clerk SR 7oV
Court Reporter: D'),,'g M LT

TOTAL 133 75- ‘ : ' : .
éﬂ ‘_a_ bt ,-‘.;;:.':_...' . 4 -“’
: T ..;_.u A doaC .
AY

1 /S’CCA/Z 17 (07/2008)
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STATE OF SOUTH CAROLINA ) :
- / ~) ~ IN THE COURT OF COMMON PLEAS-
COUNTY OF CHARLESTON ) . -
: )
) 2012-CP-10-3986
| o ) | .
Nathaniel McGee, #333534, ) . =2
S ). Cef S
‘Applicant, ; \‘ ;3“: fﬁ
: P o =~
v. ) RETURN | S22
‘ | o =
o ) 128 =
State of South Carolina, ) ! %”‘S -
) -
Respondent. ) - .
: )

_The Respondent, making its Return to the application for post-conviction relief (PCR)-

filed June 19, 2012, would respectfully show. this Court:

L
The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Charleston Cbunty Clerk of Court. The Applicant was

indicted at the August 2006 term of the Charleston County Grand Jury for murder (2(_)06-GS-10- ’

7192). - Applicant was represented by James Smiley, Esquire, and Lareé' Hensley, Esquire.
The Applicant pioceeded-to trial and was éonyicted-. On March 3, 2009, the Applicant
was sentenced by the Honorable Kiristi Lea Hardngfdn to confinement for a period of thirty @3 O)'

years. The Applicant filed a timely notice of appeai. The’ éppeal was disrhisséd on January 1,

2012. (State v. McGee, 12-UP-047).

Attached herewith and incorporated herein are the records of the Charléstc_m County

Clerk of Court regarding the subject conviction and the Applicant's records from' the South
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Carolina Department of Corrections. The Reepondent reserves the right tp amend this Return
upon receipt of any relevant materials.
I
In his Abplication, the Applicant alleges th'a_t‘ he is being held in custody unlawfuliy' for
the following reasons: | o |

1. Ineffective assistance of counsel. :
- a. “Counsel constltutlonally ineffective for conceding Petmoner s gully,
 during opening argument at trial.”
b. “Failing to perform any pre-trial 1nvest1gat10n
“Mistating the facts” :
d.- “Failing to object when the prosecutlon repeatedly stated his personal' :
~ opinions regarding the credibility of the Petitioner” : '
e. “Failing to object.. golden rule violation”
f. “Failing to request a jury instruction on lesser mcluded offense of
voluntary manslaughter” .
g. “Failed to object to the malice charge where the _]udge should have made it
- clear to the jury that they were free to accept or reject the permxssxve
inferences depending on its view of the evidence” N
h. “Failing to object to the self-defense instruction that 1mperrmss1bly shlﬂed
the burden of proof:
i. “Failed to object to the malice charge that is a unconstltutlonal, .
impermissible comment on the matters of fact versus declaring the law”

j. “Failed to ebject to the malice: charge that is a unconstitutional
impermissible comment on the facts since Petitioner was charged with the -
lesser included offense/self-defense in Murder prosecution and the judge
charged the jury that they could mfer malice from the use of a deadly
weapon” o ,

e

. ML |
The Applicant alleges ineffective assistance of counsel. In a post-conviction relief action, - -

the Applicant bears the burden of proving the allegetions in their application. Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985). Where the application aileges ineffective assistance of

ceunsel as a ground for relief, the Applicant must prove that "counsel's conduct so undermined




the proper functioning of the adversarial process that the trial cannot be relied upon'as having

produced a just result." Strickland v. Washington, 466 US 668, 104 S.Ct. 2052, 2064 80

LEd.2d 674, 692 (1984); Butler, 334 S.E, 24 813,

The proper 1 measure of performance is whether the attorney prov1ded representation

- within the range of competence required in crunmal cases. - The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland 466 U.S. 668. - The Applicant must overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective .

assistance of plea counsel First, the Applicant must prove that counsel's performance was

deficient. Under this prong, the court measures an attomey’s performance by its "reasonableness

under professwnal norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.

Second, counsel's deficient per_fonnance must have ’prejudiced the Applicant such that "there is a

_reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have been different.'; Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. The Respondent

submits that the Applicant cannot satisfy either requirement of the Strickland test. However, the

allegation of ineffective assistance of counsel probably raises questions of fact that the record

does not conclusively refute. Accordingly, the Respondent iequeSts an evidentiaiy hearing to

fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).”
Iv.
Each and every allegation contained within the 'application not herein before- either

. expressly admitted, qualiﬁed or explained is hereby denied. -
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 WHEREFORE, having made its Return, the State request's that an evidentiary hearing be” -

held.

32(? V‘l: ,2012;

Respectfully submited;

ALANWILSON ,
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT -
Senior Assistant Deputy Attorney General

" ASHLEIGH R. WILSON

Assistant Attorney General

SHawA

" ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O.Box 11549 '-
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ) _ _ _
' ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) =
) : '
) 2012-CP-10-3986 -
NATHANIEL MCGEE, #333534 ):
)
Applicant, ) .
, ) v ' -
vs ) AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, )
' )
Respondent. )
- ).

1. I am an employee of the Respondent in the above—céptioned actlon.

2. Regular communication by mail exists throughout the State of South Carohna and that thlS
is a proper circumstance of service by mail. . , _

3. - Thave this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid: :

Linda Carol Garrett, Esquire
Laddaga & Garrett, PA -

PO Box 62498 .

N. Charleston, SC 29419

- |

Bl g3 w
DATED this 14th day of December, 2012 N ~
] 8% 2 IR

- | S35 T

=g T o

o W -

~No

OM L tenlo L —
Anne R. Henley, Ilegal A tant

For Respondent
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WITNESSES The State of South Carolina
KEITH HAIR AND/OR - County of Charleston :
MATT CASEY - ;
COURT OF GENERAL SESSIONS
ELMORE, NCPD
AUGUST TERM 2006
2006013629
. THE STATE '
vs. ’
. | (v
NATHANIEL MCGEE T a0
ARREST WARRANT.NUMBER , ob-
K121596 ‘ oo
APRIL 17, 2006

ACTION OF GRAND JURY

|

Date:

Foreperson of Petit Jubx __
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
MURDER

)
COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on August 7, 2006 the Grand Jurors of Charleston

County present upon their oath;

That NATHANIEL MCGEE did in Charleston County on or about April 17, 2b06 while at ~ "
T 7 Parkway, with malice aforethought, injure Jamie Lionel Reid causing his death. Jamie Lfonel

'Rcid did die in Charleston County as approximate result thereof. This is in violation of §16-3-10 of the

South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to/?e'ﬂ'jtutc in such case made and
Vs

provided. 9 ’//
/ i

ASSISTANT so@:rron




:PA“nr:A /aﬂj . ) . ‘ CQMPLAIN‘I‘
NORTH CHARLESTON PQLICE DEPARTMEN
DEFENDANT STATEMENT:

ETATEMENT' '6; TR LEY o weErl ey & // T

HOME ADDRESS — — Ll L. "/’"5 HoME PHONE o T
i EMPLOYER" PAlrsen’s p/"‘i;""l"'-_j_;- —— BUSINESS: Annmass.f
BUS. PHONE ‘ : OCCPUATION -
THIS STATEMENT 16 GIVEN — PHRAL [ !f'l_'«;,’g.a‘a(.‘- ‘ (DATE) AT . &0 'a,é.e's B TiME):
e Pl i (LOCATIONY. ‘ | | |
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T’/f‘ ceg  He frocve THere s, e Al 5774;%&"_1)

[ _He wA). HIT o o AT

__s_ls:- He wMJﬂon.
Thar ifone SHer ,Snunrﬂ Loming ang < oty T Gl oy Gumd

7 s
T READ TO ME AND T 13 TRUE AND CORRECI' 1'0
MENT FREELY AND VOLUNTARILY -AND HAVE BEEN

1 HAVE READ THE: FOREGOING' S'TATZMKNT OR HAVE HAD !
THE BEST OF MY, KNOWLEDGE. 1 HAVE. GIVEN THIS STATE
PROVIDED A COPY DF MY BTATEM ENY,

WITNESS: N, Aa

SIGNATURE:

WITRESS:
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