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PETITION FOR REHEARING EN BANC SCACR Rule 219(a)

~“The Appellant petitions this Court for Pelition for a rehearing En Banc pursuart
40 SCACR Rule 219 (a).
(1.) when consideration by theLull court is necessary to Secure or maintain uniﬁ,m'.ly
of its Jecisions, or

(2.) when the Proceeclinj involves a ¢Lue54ion of eXcep-lional impertance.
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Aborney General Alan M. Wilsen /s/ &, Ul
and Senior Assistant Depuly A-“omey James E.Wise, # 25041
Salley W. Elliot, Aﬂ;e"ani- prose

for Res ponJcn+5.



IsSUES ON REMEARING EN BANC

1. Whether the Court erred by denyiry.APPdhn’r's Mohien 4o arrest
‘;Jugmeni' due 4o the sentence was in violaion of Deuble Jeopardy, and the
{United States Conshhekion Arkicle I, Section 12 of the South Caralina
;Condi"u'lian ?

1. WW the Court erred by Jenyirﬁ A"gﬂanl-fs Motien +o ures‘l':lh@mﬂ',
‘due 4o the Court of General Sessions did net have Jurisdickion 4o imPnse
~Sentence +o begin with P

i Whether +he Court erred by.dan’ix:g Appellant's Mation to Arrt&}J;Jgrnmf e

‘which was_an Abuse of discretion, a denial of Due Process & qup.l Pro-
ection which resulled in an Error of law which prejudiced Appellant because
_heis heirg held in Cus+ody unlawpuﬂy?



FAcTs

A “mation for arrest of Judjmen{’ "is a Pos*}verdid mation made +o
prevent the entry o a judgment where the charging document is insubhicient or
+he court lacked Juﬁsdichon to try the madter. State V.Tarylor, 348 6.C. 152,
160,558 S.E.2d 917, 920-21 (C+. App. 2001) (cert. granted May 30,
2002, L aff’d as mod.], 355 5.C. 392, 585 5.E. 2d 303 ( 2003)
(finding state had not preserved Hhis arqument oo appeal ). A defendant
may make a mohion for arrest op\;udﬁmerri’ A”@i{tj an inSumcfency of the
indll'cﬁneni'. 14, : see also State v. Brown, 201 5.C. 417, 23 S.E. 24
381 (1942) ( helding mation for arrest of judgment should have been granted
where trial cowt 4 nok have juisdickon to impose e sentence); State v
Jeter, 47 5.C. 2, 24 S.E. 889 (1896), ( concluding i was error for
+rial court +o deny makion for arrest off judgment where indictment was
insufficient ). However, he defendant may nat move for a verdict in arrest

opJuJ\qmm} based on the insu'ﬂ:icimc, of Jhe evidence +o support the changes in

the indictment. Taylor, 348 S.C. at 160, 558 S.E. 24 at 921 see also
State v. Miller; 287 5.C. 280,286, 337 S5.E. 2d 883, 886-7 (1985)
( Ness, J., cancurring in part and Aiswﬂhs in part) ( stating a detendant

“ may not move for verdict in arrest of J'uclﬂmaﬂ' based on the SuFRciency
of the evidence Yo sustain the a"ng"'wns in the indictment. ” ) ( emphasis
in ar-isina'l ), ( citakion omitted.) “ LwJhen ruhnj on a maton in arrest
aFJuasm+’ Hhe +ial court is limited 4o rech‘pying drial errors, and cannot
make a redetermination of +he creJiB'an-y and weight of the evidence.™ 2.1
Am.TJur. 24 Criminal Law § 785 (1998); see ako: Taylor, 348 5.C. at
leo, 558 5.E. 24 at 921.

The Appellant’s challenge is Yo +he sufficiency of the Burglary et
3.



/indictment and the Circuit Court’s Jurisdiction +o impose a life. sentence o charges
Fhat had already been dealt with in Magishate’s Court after Appellant entered 4wo
(2) Pleas of Guilt. 1.) in exchange for +he. ABHAN the quilty plea of simple
Lassaulf; and 2.) in gachange For Buglary 15 degree the. guilly plea of malicious
(injury to the kicking in of the door /real property. The Solicitor that was
ihandlirﬂ the case af that +ime had moved on and the Appellant was thereafter
(indicted for a_single indichment of 12t degree bulary, which conshbtes. Double.
;JeoParcl’ because. the. charges had already been Plul Yo in Magistate's Court;
Hherefore. 4he. General Sessions Court would not have jusisdickion Yo impose a
‘senteace again, and the indichment in q:aes*“hn is_insulficient. That's ~|-a’r¢ll’,$l\ocki5,,
{40 Hhe universal sense of Jushice ( Buber v. State, And 397 S.E.2d 87, 88.).

The Appellant has shown hesein Hhat arrest al:Jqumur{' is Pro?u-;.«ﬁu:ihamam, g
the Constitution of the United States and South Carolina State and Federal

Haw supporks Appellant's acquments. Ids clear Appellant is challenging +he
.Juriszlic'lion and the msumamay of the. indichment in queshion; a_miscarriage o
| juskice of national importance is +he issue here in question. See: Record on

| Appeal p. 3-10 State v. Brown, 23 S.E. 24 3ol (1942).




ARGUMENT
“The Appellant argud inthe Arrest of Judgment that he is being held in
Violation of the United States Censhihudion under the 5% -Amendment Double

Jeopardy clause as well as the South Carolina Consthsbion Arkicle I, Seckion

12, %yepure the court abused its discrehon, which amounted +o an exror of
law and a violahon of +he 4reaties of the United States as well as South Carolina,
and the court should have ﬁmn’mJ Acvest of Judgmert in Hhis instant matter,
and ORDERED 4he release of Appellant-

“The Appellant arqued on Notice of Motion and Motion +o Arrest of Judgment.
See: (Record on Appeal p. 3-10), State v Brown, 23 S.E. 24 3o (1942).

TThe Genenal Sessions Court had Jurisdiction to ARREST oF THE
JUDGMENT, bul was without JURISDICTION to impose a sentence
that the Appellant had already disposed of in Magishutes Court fo take a plea
4o +wo lesser included oMfenses, in exchange of +he 5ruthr offenses boizg
Nolle Prosed; +herefore the Arrest of the Judgment was proper, and +he
denial is an abuse of discrefion as well as the sentence being in violation
of the United States Conshtulion under 5% Amendment ( Davble Jeopardy ) and
+he South Canlina Constihdion Article I, Section 12 ; +he denial amounted +o
an errer of law.
See: United States Constitution 5% Amendment
See: South Carolina Constitution Arlicle I, Seckion 12
See: Prown v. Ohio, 432 U.6. 161 (1977)
See: Yeager v. U.5., 129 S. C+ 2360 (2009)
See: Benton v. M.D., 395 uS. 794 (1969)
See: &ley v. South Carolina, 82 F. Supp- 24 474; 225 F. 34 655

5ee=§i‘a|'e v. Lawsen, 308 S.E. 24 249 (5.C. 19%3)
5.




|See: State v. Kimbrough, 46 S.E. 24 273 (S5.C. 1943 )

-4

| When the Courk reviews an Appeal such as +his one. Abuse of Discretion comes
m'l-o play and Appeal and Error as well as Prejudice +o +he mavingparty which
{resul+cJ in an error of +he law as well as a violakion of the United States
Constihddion's 5t Amendment and +he South Caralina Consitubion, Article. 1, Sechon
:12; fhesefore +his Court does have Jurisdickion +o Grant +his Appeal and ORDER
Hhe release of the Appellant as a matter of law, because +o hold him would
ﬂio\a&g clear\y established State and Federal Law.

ISee: Abate v. Abate, 660 5.E. 24 515, 377 5.C. 548 ( App. 2008)

j.Sa: BeHis v. Busbee, 293 5.C. 502,323 SE. 24 53¢ (¢t App. 1984 )

?

See: Criminal Law S 1 .
See: Appeal and Error S 946

“The Appellant has shown reasens for the Grant of relief requested in the
| Conclusion of +his APP“I and respecHully asks the Courk to dake serious
\consideration of +he arqument into dispute furthermare, +he Respondents

thave failed 4o arque anything, therefore they have akandaned any such riﬁl-&s.
\Furthesmare, it is_a miscarriage oLJusﬁce. See: Butler v. State, 397 S.E. 24

187,88 (1990) ; Mabhews v. State, 122 5_C. 1928, 535 U.5. 1062,152 L.Ed 24 834.

, ) ~ CoNCLUSION " )
Appellant respu%-ﬂ;lly asks +he Court En Banc o 3"’"+ Re.hem‘rlg Petition

_ land any ather relief $his Court deems Jus{' and proper.
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Court of General Sessions
SC Court of Appeals
Frank R. AJJ} Jr., Chief Circuit Court Judse
APPELLATE CAse No. 2013-0001%6
The State of South Carolina,.......................Respendent.
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James E. Wise, #250444,..........................Appellant.

CERTIFICATE OF SERVICE

1 do here_br cu-l-ipr +hat I have sent a true and correct copy o the below
named party on This ﬁé Day of _Tune , 2014 of +he 'Ry"owinj:
Petition for relwearinj En Banc, cerbhcate of service; and a cover leher asking
S.C. Court of appesls cleck o File. Mailed by United States Postal Mail,
postage prepaid -

. Res ccH?ullr Submitted,
,AH'orncy General Office /5/ B, {J e
Atn: Ms. Salley W. EllicH, Esq. ames E.Wise, #2504}
P.0. Box 11549 Appellant prose
Columbia, S.C. 29211




James E. Wise, #250411
Lieber Corr. Inst. E-B-49 .
P.O. Box 205

Ridgeville, 5.C. 29472

June 24, 2014

“The 5.C. Court of A?Peals
' Attn: Ms. V. Claire Allen, Deputy Clerk
P.O. Box 11622
, _Columbia, S.C. 29214
Re: Appellah Case No. 2013-000196 / Filirlﬂ of Pekition for rehurielﬂ En

Banc

Dear Ms. Allen,
Please find hereto atached a copy of my -pilig of a relmarinj en bancto
lbe filed on my behalf. I Hhank you for your 4ime and help with +this matter.

RQSPQC*'FU"’ Submilted,
o) (amss K. 2) e

ames E. Wise, # 250411

. .CC. File

;Salley W. EllioH, Esq.



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
James E. Wise, Appellant.

Appellate Case No. 2013-000196

Appeal From Newberry County
Frank R. Addy, Jr., Circuit Court Judge

Unpublished Opinion No. 2014-UP-224
Heard April 1, 2014 — Filed June 18, 2014

AFFIRMED

James E. Wise, pro se.

Attorney General Alan McCrory Wilson and Senior
Assistant Deputy Attorney General Salley W. Elliott,
both of Columbia, for Respondent.

PER CURIAM: Affirmed pursuant to Rule 220(b), SCACR, and the following
authorities: Rule 29(a), SCRCrimP ("Except for motions for new trials based on
after-discovered evidence, post-trial motions shall be made within ten (10) days
after the imposition of the sentence."); State v. Taylor, 348 S.C. 152, 160-61, 558
S.E.2d 917, 921 (Ct. App. 2001) (noting a motion for a verdict in arrest of



judgment is a post-trial motion), aff’d, 355 S.C. 392, 585 S.E.2d 303 (2003); State
v. Campbell, 376 S.C. 212, 215, 656 S.E.2d 371, 373 (2008) ("[A] trial judge is
without jurisdiction to consider a criminal matter once the term of court during
which judgment was entered expires."); id. at 216, 656 S.E.2d at 373 ("[I]f [a]
motion is not made within ten days of sentencing, the court will be without
jurisdiction to entertain the motion.").

AFFIRMED.'

WILLIAMS, KONDUROS, and LOCKEMY, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.



