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STATEMENT OF ISSUES ON APPEAL 

1 Do the opInIOns from Strauss v Marlboro County General Hospital and Its 
progeny preclude subject matter JUrISdIctIOn of The CircUlt COlllrts where 
the PI am tIff IS pursumg a cause of actIOn other than a request for a due 
process reVIew of a private hospItal's credentIalmg decIsIons or bylaws? 

2 Does Lee v Chesterfield General Hosp , Inc, 289 S C 6, 13, 34141 S E 2d 
379, 383 (Ct App 1986), lImit the Immumty granted to prIvate hospItals 
regardmg credentuahng decllsIOns, Strauss v Marlboro County General 
Hospital, 185 S C 425, 194 S E 65 (1937) and ItS progeny to cases III WhIch 
the PlaIntIff seeks only a due process reVIew of credentlahng deCISIons of a 
prIvate hospital and not other claIms? 

3 Does the South Carohna CIrcmt Court have JUriSdIction over a claIm for 
breach of a contract, where the contract was made, partIally performed, and 
breached In South Carolma, and where the partIes have opted, as a conditIOn 
of the contract, to have disputes governed by South CarolIna law? 

4 Where the Issue of subject matter JUriSdIctIOn had been deCIded by a Judge 
llll1 a case, wIth finalIty, has that deCISIOn on that partIcular Issue and 
argument become the law of the case or may the unsuccessful party raIse the 
IdentIcal Issue and argument at a later date before another Judge? 
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STATEMENT OF THE CASE 

The Appellant, Dr Holmes, mltiated thIS case on Apnl 26, 2010, by filmg and 

Servmg a Summons and Complamt upon the Respondents, East Cooper Commumty 

HospItal, Inc, Tenet HealthSystem MedlCal, Inc, (heremafter referred to as ECCH) (R 

P 10) ECCH tImely answered on September 17, 2010, (R P 15) The Answer mcluded 

motIOns to dIsmIss based on 1) Lack of subject matter jUnSdlctIOn (On the grounds that 

thIS Court lacks subject matter jUnSdlctIOn to address a pnvate hospItal's staffing or 

pnvllegmg decIsIOns" (R P 28), 2) Failure to state a cause of actIOn recogmzable under 

S C law "South Carolma law does not recogmze a cause of actIOn agamst a pnvate 
~ 

hospItal for ItS credentialmg decIsIons concernmg ItS medlCal staff" (R P 28),3) 

Collateral Estoppel (R P 28), 4) Res JudIcata (R P 28), 5) Immumty under the SC 

statute and the Health Care QualIty Improvement Act, "Plamtiff s claims are barred 

under S C Code ann 40-71-10 and the Health Care QualIty Improvement Act whlCh 

provIde lmmumty to the Defendants under the cIrcumstances herem" (R P 29) The 

Answer mcluded an attachment of hundreds of pages of copIes of documents from pnor 

lItIgatIOn between the parties ECCH filed a separate motIOn and memorandum m support 

of ItS motIOns to dIsmISS (R P 635, 642) Holmes filed a responSIve memorandum (R P 

637) Judge DennIS held a heanng on December 16, 2010, dunng whIch he demed 

ECCH's motIOns, findmg that they would be better conSIdered by the Court further mto 

the case (R P 577) December 22, 2010, ECCH filed a motion for reconsIderatIOn as to 

Judge DennIS' declSlon to deny the motion to dIsmISS based on subject matter 

JurIsdIctIOn (R P 658) In the motion for reconsIderatIOn, ECCH speCIfically raIsed the 

argument that "It IS Improper for the Courts to reVIew decIsIOns of governmg boards of 

-2-



I 
pnvate hospItals concernmg the staff pnvileges of practItIOners" (R P 659) Judge 

DennIs held a heanng on thIS motion on March 8, 2011 Whereas, m the December 

heanng, the Court found that the Issues raised called for reVIew of matenal outsIde of the 

pleadmgs, Judge DennIS reconsIdered hIS posItion, and gave what can only be mterpreted 

as a final rulIng on the Issue ofJunsdlCtIOn, statmg to ECCH's Attorney 

THE COURT I can help you You've got a ground for appeal Mr 

Johnson, I assume you want me to deny the Motion to reconsIder? 

MR JOHNSON That's correct, Your Honor 

THE COURT It's demed Thank you Thank you very much Have a 

great day (R P 597)) 

ECCH filed a motion for Summary Judgment on June 6, 2011 wIthout supportmg 

memorandum (R P 663) Dr Holmes filed a responSIve memorandum (R P 1236), 

mcludmg affidavIts from her expert, Dr Shershow Piamtiff's Response to Defendant's 

Motion for Summary Judgment, wIth exhIbIts, and an affidavIt from Dr Holmes (R P 

1283) ECCH filed a memorandum m support of ItS motIOn for Summary Judgment (R P 

1200) A heanng was held before Judge Hamngton (R P 599) At the heanng, the Court 

took the partIes' arguments and submIssIOns under adVIsement, and asked the partIes to 

submIt proposed orders (R P 633) Both partIes timely submItted proposed orders, as 

requested (R Pp 1415, 1422, 1425) On July 26,2011, Judge Harnngton SIgned the 

Order proposed by ECCH WIthout any changes It was filed on July 29th (R P 2) Dr 

Holmes timely filed a notice of appeal dated August 24,2011 (R P 1436) 
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FACTS 

The only Issue before the Court m thIS appeal IS whether the tnal judge for 

Charleston County CIrcmt Court (Judge Harnngton) erred m determmmg that eXIstmg 

South Carolma law depnved the CIrcmt Court of subject matter jUnsdICtIOn m thIS case 

Thus the facts herem presented WIll be restncted to those relevant to the Issues raised 

regardmg subject matter jUnsdICtIOn 

The Complamt m thIS case specIfically bnngs a claim for a breach ofthe covenant 

of good faith and fair dealmg, whIch IS mherent m all contracts There IS only one cause 

of actIOn The relevant portIOn of the Complamt reads 

FOR A FIRST CAUSE OF ACTION 
BREACH OF CONTRACT/ BREACH OF COVENANT OF GOOD 

FAITH AND FAIR DEALING 

11 Paragraphs one (1) through ten (10) are hereby mcorporated verbatIm 
12 The PlamtIff and Defendant were and are partIes to a contractual 

agreement, the terms of whIch are set forth as part of a settlement 
agreement 

13 As WIth every contractual relatIOnshIp, thIS contract mvolved an 
ImplIed covenant of good faith and fair dealmg 

14 That the Defendant breached thIs duty by attemptmg (successfully to 
date) to block PlamtIff from bemg able to seek reVIew of ItS declSlon to 
deny her applIcatIOn for advancement m staff pnvileges m VIOlatIOn of 
the letter and the spmt of the applIcable bylaws 

15 In 2006-2007 and 2008-2009 (m each of the two years), PlamtIff 
submItted an applIcatIOn for advancement m staff pnvileges, whIch was 
complete on ItS face 

16 The CredentIals CommIttee then demed the PlamtIffs applIcatIOn, an 
act WhICh should have gIven PlamtIffthe nght to pursue an appeal, 
under the applIcable bylaws 

17 When PlamtIff dId tImely pursue an appeal, the Defendants, m bad 
faIth, demed her access to a complete, fair and full reVIew 

18 The Defendant's actIOns were taken m bad faith, and m wIllful and 
knowmg VIOlatIOn of the ImplIed covenant of good faith and fair 
dealmg, WIth the purpose of denymg the PlamtIff access to the 
admimstratIVe process, and m an attempt to restnct PlamtIff from 
seekmg a judIcial remedy for the demal of her applIcatIOn for 
advancement m staff pnvileges through appropnate lItIgatIOn 
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19 That, as a dIrect and prOXImate result of the Defendants' breach of 
contract, the Plamtlff has suffered actual damages and special damages, 
m the form of lost mcome, and loss of busmess to her practIce, as she 
has been unable to admIt any patIents to the hospItal to perform medIcal 
procedures from 2007 through the date of the filmg of thIS Complamt, 
and contmumg presently 

20 The damages and mJury suffered by PlamtIff were the foreseeable 
result of the Defendants' WIllful and knowmg breach of contract, and 
breach of the covenant of good faith and faIr dealmg 

(R Pp 12-13) 

Dr Holmes' sole claIm before the CIrCUIt Court was essentIally a sImple one She 

dId not seek a Court reVieW of whether the hospItal demed her due process, or whether 

By-laws were necessanly "faIr" Instead, her claIm clearly focuses on the conduct of 

ECCH after her 2003 settlement WIth ECCH Dr Holmes claims that, taken as a whole, a 

Jury could find that the ECCH's actIOns m findmg ways to deny her access to the 

applIcatIOn process shows that they were not really gIvmg her a fair chance for a change 

m status at the hospItal Dr Holmes has always asserted that, If the Jury was allowed to 

conSIder thIS case on ItS ments, reasonable mmds could find that, overall, ECCH has, 

agam and agam, found excuses to make sure that Dr Holmes never had access to the 

process for a change m status 

"There eXIsts m every contract an ImplIed covenant of good faith and faIr 

dealmg " Parker v Byrd, 309 S C 189, 193-94,420 S E 2d 850, 853 (1992) (mternal 

CItatIOns omItted) Furthermore [N]elther law nor eqUIty reqUIres every term or condItIOn 

to be set forth m a contract Where an ImplIed term IS necessary to effectuate the 

mtentIOn ofthe partIes, the law WIll supply It The unexpressed prOVISIOn may be mferred 

from the language of the contract Itself, or by lookmg to the external facts and 

CIrcumstances surroundmg the bargam, or by provmg a general custom and usage of 

mcludmg certam terms as part of SImIlar contracts Maccaro v Andrzck Dev Corp, 280 
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S C 96, 100,311 S E 2d 91,94 (Ct App 1984) (Internal cItatIOns omItted) In support of 

thIS argument, Dr Holmes submItted her own testimony, the affidavIt of Dr Majeski, and 

the affidavIt of her expert wItness, Dr Shershow She also took the deposItion of a former 

admInIstrator of the hospItal Dr Holmes has presented a genUIne Issue of matenal fact as 

to whether ECCH has been actIng In bad faIth by denYIng Dr Holmes access to the nghts 

that she should have under the hospItal's bylaws by baselessly rejectIng her applicatIOn 

before consIderatIOn To clarIfy, ECCH wrongfully deSIgnated the applicatIOn as 

Incomplete In order to avmd consIderatIOn In vIOlatIOn of the express terms of the 

contract (the 200212003 settlement agreement) If the applicatIOn IS not "consIdered" 

then It can not be "reJected" If It IS not "reJected" then Dr Holmes' access to faIr heanng 

nghts, any kInd of appeal wIthIn the by-laws and, ultimately, to a proper court reVIew, IS 

demed ECCH thereby breached the covenant of good faith and fair dealIng, vIOlatIng the 

2003 settlement agreement between Dr Holmes and ECCH 

A Affidavit of Dr Shershow 

Dr Shershow (R P 1269) IS an expert WItness who has been qualified as an 

expert In Courts to testIfy on matters InvolvIng all aspects of hospItal admimstratIOn, 

staffing, JOInt CommIssIon accredItatIOn, and physIcIan credentIalIng and pnvIlegIng (R 

Pp 1270-1271, 1276-1278) Dr Shershow has reVIewed the documentatIOn concernIng 

Dr Holmes' applicatIOns to partIcIpate In the 2008 credentmlIng process HIS expert 

OpInIOn IS that 

"Based on reVIew of Dr Holmes' credentialIng file, the reappoIntment 

applicatIOns, the ECCH MedICal Staff Bylaws, and a letter from Jame SInacore-Jaberg to 

Dr Holmes on December 19,2008, It IS my expert OpInIOn that Dr Holmes' 2008 
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applIcatIOn for re-app0Intment and change In medIcal staff status was not properly 

responded to by ECCH" (R P 1271) 

Dr Shershow also opInes 

"It IS my OpInIOn that Dr Holmes was demed faIr hearIng nghts as explIcItly reqUIred by 

these bylaws and by the JOInt commISSIOn standards" 

(R P 1273) 

He goes on to support Dr Holmes' allegatIOns that the demal of her access to the process 

has resulted In a demal of the due process nghts she would have been afforded under the 

applIcable by-laws 

"Further, by denymg Dr Holmes faIr hearmg nghts, per the applIcable prOVlSlons of the 

ECCH MedIcal Staff Bylaw, ECCH prevented Dr Holmes from her due process nghts, 

mandated by both the JOInt cormmssIOn, and the EECCG[SIC] MedIcal Staff By-Laws " 

(R P 1275) 

B AffidavIt of Dr MajeskI 

Dr MajeskI IS a doctor, recently retlred, who was a surgeon on staff at the 

ECCH's hospItal m 2006, when Dr Holmes applIed for a change m staff status (R P 

1280) As a staff surgeon at ECCH, Dr MajeskI was frequently asked to fill out peer 

reference forms, recommendmg physICIanS who were seekIng reappomtment at the 

hospItal In 2006, Dr Holmes asked Dr MajeskI to complete one of these 

recommendatIOns to accompany her reappoIntment applIcatIOn Dr MaJeskI, who 
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apparently thought well of Dr Holmes and supported her reappomtment, gave a posItive 

recommendatlOn Shortly thereafter, Dr MajeskI was contacted by John Langley, an 

admmlstrator wIth the hospItal, who questlOned the doctor about the form Dr MajeskI 

testifies that thIS was out of the ordmary and was "not the usual procedure for processmg 

reappomtment applicatlOns "(R P 1281) 

C Affidavit of Dr Holmes 

Dr Holmes dIsputes ECCH's clmm that the applicatlOn she submItted m 2008 

was not complete ECCH's expert, Pocock, pomted to a form called the "delmeatlOn of 

pnvileges" to argue that the applicatlOn was mcomplete because Dr Holmes dId not mark 

one of the prepared boxes showmg whIch pnvlleges she was seekmg Pocock states that 

Dr Holmes, mstead, attached a "laundry list" of documents and sImply dIsmIsses the 

attachment as Irrelevant (R P 1195) 

Dr Holmes explams that the form whIch ECCH clmms was not complete actually 

allows for the applicant to alternatively attach a separate wntten request WIth supportmg 

documents If the candIdate IS seekmg a pOSItion not speCIfically delmeated on the form 

She explams that she dId follow these mstructlOns, and that, therefore, the apphcatlOn 

was complete The DelmeatlOn of Pnvileges form, whIch ECCH claIms was mcomplete 

asked the candIdate to mark a box mdlcatmg the pnvileges sought, but "If the 

condltIon/pnvilege you are mterested m IS not mcluded on thIS form, please proVIde a 

separate wrItten request and appropnate documentatlOn oftrammg/or expenence" (R P 

1383) Dr Holmes testifies that thIS IS what she dId Pocock refers to thIS attachment as a 

"laundry list," acknowledgmg, m domg so, that Dr Holmes dId submIt attachments, but 

SImply dlsmgenuously dlsmlssmg them as Irrelevant Where, on the face of the 
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apphcatIOn, a document calls for an attachment wIthout specIfymg, m any way, the 

format for the attachment, any format would be acceptable, at least m determmmg 

whether the apphcatIOn was "complete" and whether It should be submItted for 

consIderatIOn One need not have an expert to see and acknowledge the plamlanguage on 

the face of the apphcatIOn Combmmg Dr Holmes' testImony wIth the expert opmIOn of 

Dr Shershow, and addmg Pocock's glanng off-hand dIsmIssal wIthout addressmg the 

plamlanguage of the mstructIOns on the delmeatIOn ofpnvIleges form, It IS clear that 

there IS a genume Issue of matenal fact as to whether the 2008 applIcatIOn was complete 

EVIdence that ECCH refused to read Dr Holmes' submIssIOns wIth her apphcatIOn, and 

that ECCH claIms, dlSlngenuously, to be unable to understand the SImple mstructIOns on 

ItS own dehmatIOn form gIves credence to Dr Holmes' ultImate claIm m thIS case, that 

the ECCH has contmuously engaged m bad faIth and unfaIr dealmg by refusmg to allow 

her partIcIpatIOn m the reappomtment process when they were contractually obhgated to 

do so under the settlement agreement 

ARGUMENT 

:n: Standard of ReVIew 

Although ECCH's proposed order, WhICh Judge Harnngton sIgned WIthout any 

alteratIOn, IS stylIzed as an Order grantmg Summary Judgment, It IS clear both from the 

content of the Order, and from the tItle of the one and only subsectIOn, "I ThIS Court 

lacks subject matter JUriSdIctIOn to reVIew the actIOns of prIvate hospitals 

concernmg medIcal staff privIleges," that the case was dIsmIssed by Judge Harnngton 

for lack of subJect matter JunsdIctIOn, and not pursuant to Rule 56(c) (R P 5) Therefore, 

the appropnate standard of reVIew m thIS case IS the standard of reVIew for a tnal court's 
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dIsmIssal for lack of subject matter JUrISdICtIOn "The questIOn of subject matter 

JUrISdICtIOn IS a questIOn o flaw " Porter v Labor Depot, 372 S C 560,567,643 S E 2d 

96, 100 (Ct App 2007) (CItatIOns omItted) "The Issue of InterpretatIOn of a statute IS a 

questIOn oflaw for the court" Jeter v S C Dep't ofTransp , 369 S C 433,438, 633 

S E 2d 143, 146 (2006) (cItatIOn omItted) An appellate court may decIde questIOns of 

law WIth no partIcular deference to the trIal court In re Campbell, 379 S C 593,599,666 

S E 2d 908, 911 (2008) (CItatIOn omItted) 

II The Trial Court ened III findmg that Strauss v Marlboro County General 
Hospital, 185 S C 425, 194 S E 65 (1937) and llts progeny deprived the 
CircUlt Court of subject matter JUriSdIction In thIS case 

EXIStIng South CarolIna law, begInmng more or less, WIth a case called Strauss v 

Marlboro County General Hospital, 185 S C 425, 194 S E 65 (1937), grants a hmited 

unmumty to prIvate hospItals, ImmUmZIng them from smt by a PlaIntIff seekIng a due 

process reVIew of the prIvate hospItal's credentIalIng process The Issue In thIS appeal 

asks the Court to assess how a lme of cases, whIch grants Immumty from smt In the 

Courts to prIvate hospItals In cases where the PlaIntIff IS seekIng a due process reVIew of 

credentIahng declSlons IS hmited or defined In scope by a case called Lee v Chesterfield 

General Hosp, Inc, 289 S C 6, 13,344 S E 2d 379,383 (Ct App 1986) 

Dr Holmes' case was dIsmIssed by Judge HarrIngton at the Summary Judgment 

stage because the Judge dIsagreed WIth Appellant's InterpretatIOn of Lee v Chesterfield 

Appellant WIll argue that the meanIng of Lee v Chesterfield clearly precludes the 

apphcatIOn of Strauss and ItS progeny to deny subject matter JUrISdICtIOn In cases where 

the PlaIntIff IS purSUIng any claim or cause of a(,tIOn OTHER than a request for a due 

process reVIew Judge HarrIngton has mterpreted the Lee case much more narrowly 
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Beyond a readmg of the Lee opmIOn Itself, there IS no appellate authonty to gmde us as to 

whether the Court Issumg the Lee opmIOn mtended to carve out a narrow exceptIOn to a 

broad llnmumty for pnvate hospItals, or whether Lee was mtended to pomt out that the 

Immumty created by Strauss and ItS progeny was lImIted to cases m whICh the Piamtiff 

was specIfically seekmg a due process reVieW of the bylaws or a credentIalmg decIsIOn 

At least, at the tIme of the Order on appeal, the Tnal Court was unable to artIculate any 

reasomng behmd ItS mterpretatIOn, or pomt to any appellate authonty supportmg ItS pomt 

of VIew On the other hand, as IS argued below, the facts and legal reasonmg from the Lee 

case are on pomt wIth Dr Holmes' posItIon 

A Strauss v Marlboro County General Hospital and its progeny do not 
preclude subject matter JUrIsdlIctlOn of the Courts where the 
Complamt pleads causes of actIOn other than a request for a due 
process reVIew of a prIvate hospital's credentIahng deCISIOns or 
bylaws 

The Tnal Court found that It lacked subject matter jUnSdictIOn m thIS case, based 

on a lme of cases begmnmg WIth Strauss v Marlboro County General Hospztal, 185 S C 

425, 194 S E 65 (1937) In Strauss v Marlboro County General Hospztal, the Court 

finds that a pnvate hospItal does not owe the due process nghts to a doctor In regards to 

pnvIleges that a publIc hospItal does In case after case, the Court reIterates that the by-

laws of a hospItal whIch IS a pnvate entIty can not be revIewed, JudICially, for fairness, as 

could the same by-laws If set forth by a publIc mstItutIOn ThIS makes sense, as the due 

process nght does not come mto play unless the entIty seekmg to depnve a CItIzen of a 

property nght IS a publIc entIty The hne of cases culmmates, so to speak, WIth Gowan v 

St Franczs Commumty HospItal, 275 S C 203,268 S E 2d 580 (1980) , and Wood v 
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HIlton Head HospItal, Inc 292 S C 403,356 S E 2d 841 (S C 1987), where the Court 

reIterates the findmg "we affirmed our VIew that the ImplementatlOn of the regulatlOns 

of a pnvate hospItal whiCh are ImtIated to restnct a practItlOner's practices are not subject 

to JudIcIal reVIew We stated that we would not depart from the longstandmg pnnclple 

that such actlOn [by the hospItal] IS not subject to JudiCial reVIew (cltatlOns omItted) " Id 

In thIS case, Dr Holmes' complamt does not put the Court or a Jury m the 

posltlOn ofrevlewmg a credentlalmg declSlon based on a pnvate hospItal's bylaws for 

due process Based on the cause of actlOn set forth m the Complamt (the cause of actlOn 

and the partIculars of the Complamt and eVIdence supportmg Dr Holmes' claim are set 

forth above, as part of the facts of the case), the finder of fact would have been asked to 

determme whether a pnvate settlement agreement constituted a contract, and whether the 

Defendants' (ECCH) refusal to allow the PlamtIff to partICIpate m the reappomtment 

process, constituted a breach of the settlement agreement (as opposed to a breach the 

bylaws) ThIs IS not the kmd of claim to WhICh Strauss v Marlboro County General 

HospItal and ItS progeny apply Thus the Immumty granted by those cases should not 

apply to depnve Plamtlff of her nght to pursue a breach of contract claIm agamst ECCH 

m the CIrCUlt court 

B Dr Holmes' case IS on pomt wIth Lee v Chestetjield General Hosp , 
Inc, 289 S C 6, 13, 344 S E 2d 379, 383 (Ct App 1986), WhICh defines 
the lImIts of the Immumty granted to prIvate hospItals by Strauss v 
Marlboro County General Hospital, 185 S C 425, 194 S E 65 (1937) 
and ItS progeny 

The Respondent, Tenet HealthSystem MedIcal, Inc owns and operates East 

Cooper HospItal, It alleges, as a pnvately-owned, for-profit busmess In order to allow 
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ECCH thIS status, one would have to Ignore the fact that that It operated more or less as a 

monopoly m ItS geographlC area as a result of a State granted "Certificate of Need" and 

enjoyed substantial revenue from MedIcare and other pubhc funds Assummg then, that 

ECCH IS not a quasI pubhc entity, the by-laws, therefore, would not subject to ajudlcIaI, 

due process reVIew, Ifwe apply Strauss v Marlboro County General Hospltal Usmg a 

"shppery slope" method of thmkmg, one could argue that the Immumty granted m thIS 

case, extends to grant Immumty from smt m any case where the PlamtIffs claims come 

mto contact, eVIdentiary/wIse, at all, WIth a hospItal's bylaws even If conslderatlOn of the 

bylaws are only tangential to the PlamtIff s claim One South Carolma opmlOn dIscusses 

and, m the opmlOn ofthe underSIgned, clearly defines the hmlts of thIS Immumty In Lee 

v Chesterfield General Hasp Inc, 289 S C 6, 13,344 S E 2d 379,383 (Ct App 1986), 

the Court addresses Strauss, the Gowan case and ItS lme The Court eloquently explams 

why a doctor's claim challengmg whether the by-laws have been followed as a tangential 

part of another cause of actlOn IS not the same thmg as a due process challenge, 

requestmg a jUdICial reVieW of the fairness of the rules or then apphcatlOn, overall The 

controlhng case law, therefore, as to whether the Court has subject matter jUnSdlctlOn m 

thIS case IS Lee v Chesterfield General Hasp, Inc, 289 S C 6, 13,344 S E 2d 379,383 

(Ct App 1986), whIch IS on pomt, factually, WIth Dr Holmes' case agamst ECCH 

In Lee v Chesterfield General Hasp, Inc the Plamtlffs were a PhysIcIan's 

aSSIstant and a medIcal doctor, hcensed to practice medlcme m South Carohna Dr 

Holmes, who IS the PlamtIff m thIS case, IS also a hcensed phYSICian m South Carolma 

The Plamtlffs m Lee enjoyed pnvlleges at Chesterfield General HospItal for some time 

Id At 380, as had Dr Holmes The PlamtIffs m Lee apphed for reappomtment Id At 380 
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Dr Holmes apphed as well After revlewmg Lee's applIcatIOn, the hospItal granted Lee 

pnvIleges, but restncted hIm from performmg procedures he had asked to be able to 

perform, statmg that the hospItal's rules prohIbIted It Id 380-381 In Dr Holmes' case, 

her reappomtment applIcatIOn m 2008 was sImply rej ected as mcomplete and not 

afforded further consIderatIOn There IS an Issue of fact as to whether the by-laws were 

properly followed m domg so (affidaVIts from Dr Holmes and Dr Shershow, an expert, 

so attest) (R P 1270, 1283) 

In Lee v Chestrjield, the PlamtIffs, Lee and Newsome, filed SUlt In theIr 

complamt, they alleged the restnctIOns m questIOn were Imposed as part of a conspIracy 

to restnct theIr abIlIty to compete WIth other medIcal profeSSIOnals In the Chesterfield 

County area In the ComplaInt, Lee proposed that the object ofthe conspIracy was "to 

domInate the practIce of medICIne by lIcensed phYSICIans In Chesterfield County" Id At 

381 The hospItal In the Lee case demurred, CItIng a lack of subject matter jUnSdictIOn 

under Strauss v Marlboro County General Hospltal, 185 S C 425, 194 S E 65 (1937), 

the CIrCUlt Court demed the demurrers The HospItal appealed and the Appellate Court 

affirmed the demal of the demurrers In domg so, the Appellate Court reasoned that 

because the PlamtIffs were not askmg the Court to determIne whether the by-laws were 

sound but rather alleged the rules were applIed m such a way as to further a CIvIl 

conspIracy, Strauss v Marlboro County General Hospltal and ItS progeny dId not depnve 

the Court of subject matter JurIsdIction 

The HospItal first argues the demurrers should have been sustamed because 
mternal rules governmg the practice of a phYSICian'S aSSIstant In a pnvate 
hospItal are not subject to JudICial reVIew 
1, 2 We agree that a pnvate hospItal IS free, In the absence of controllmg 
legIslatIOn or regulatory prOVISIOns, to deCIde the nature and extent of 
medIcal practice permItted to persons It grants staffpnvileges OrdInanly, 
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such decIsIons mvolve matters of expert medICal Judgment not subject to 
JudIcial reVIew See Gowen v St FranClS Commumty Hospltal, 275 S C 
203,268 S E (2d) 580 (1980), cert demed, 449 U S 1062, 101 S Ct 786, 
66 L Ed (2d) 605 (1980), Hoffman v Garden Clty Hospltal-Osteopathlc, 
115 MICh App 773,321 N W (2d) 810 (1982) A medIcal profeSSIOnal has 
no nght, sImply because he IS lIcensed by state authonty to perform certam 
procedures, to clmm unrestncted staffpnvIleges m a hospItal See Yeargm v 
Hamllton Memorwl Hospltal 225 Ga 661, 171 S E (2d) 136 (1969), cert 
demed 397 U S 963,90 S Ct 997,25 L Ed (2d) 255 (1970) Withm the 
confines of the law, a hospItal may set profeSSIOnal standards for staff 
accordmg to ItS own conceptIOn of good medICal practice 
These pnncipies are not dISposItIVe of the present cases, however In rulmg 
on the demurrers, the CirCUit court dId not conduct a JudICIal reVIew of 
mternal hospItal rules The question to be decIded IS not whether the rules 
are valId or reasonable or medIcally sound, but whether the rules were 
Imposed m furtherance of a conSpIracy, the primary purpose of WhICh 
was to lll]Ure the plamtIffs ][f the complamts. lIberally construed, allege 
such a conspIracy, It IS Irrelevant that the HospItal has the legal rIght to 
restrIct staff prIvIleges and that ItS rules are not subject to JUdICIal 
reVIew 
Lee v Chesterfield General Hosp, Inc, 289 S C 6,344 S E 2d 379, 383 (Ct 
App 1986) (EmphasIs added) 

In thIS case, Just as WIth Lee's claim for CIvIl conspiracy, Dr Holmes' cause of 

actIOn for breach of contract IS not a challenge to ECCH's nght to create and Impose 

rules and regulatIOns, nor It a request for a due process reVIew Rather, m her Complamt, 

Dr Holmes has alleged that, pursuant to a settlement agreement struck m 2003, she was 

entItled to apply for and be conSIdered for a change m staff category under the by-laws A 

reVIew of the Complamt supports the assertIOn by Dr Holmes' Counsel, that It was 

speCIfically and pomtedly drafted to pursue a claIm for a breach of the ImplIed covenant 

of good faIth and fair dealmg by the hospItal, not a breach of the bylaws, and not a 

request for reVieW of the due process or fairness of a declSlon (R P 628-633) Because 

Dr Holmes IS pursumg a breach of contract claim based on an eXIstmg contract, and not a 

due process reVIew ofECCH's bylaws, the Tnal Court erred m findmg that the Immumty 

granted to hospItals under Strauss v Marlboro County General Hospltal and ItS progeny 
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applIed In thIS case 

C The Trial Court's mterpretatIOn of Lee v Chesterfield, as bemg 
restricted only to cases m which the PlamtIff has pursued a cause of 
actIOn for cIvIl conspIracy IS not slllpported by the Lee OpmIOn, nor by 
any other eXIstmg South CarolIna appeHate law 

In the Order under appeal In thIS case, Judge Harnngton granted the ECCH's 

motion to dIsmISS for lack of subject matter jUnSdictlOn, findIng that Lee v Chesterfield 

dId not apply The Tnal Court stated, In the Order, that, In Lee v Chesterfield, the 

plaIntiff s cause of actlOn was for conspIracy rather than breach of contract, as the sole 

explanatlOn for the decislOn not to apply the holdIng from the Lee 0pInlOn (R P 7) 

However, nowhere m the Lee v Chesterfield OpInlOn, or In any other case mentlOnIng the 

Lee opmlOn does any Court ever even Imply that the Lee rulIng would be limIted to cases 

m whIch the PlaIntiff clatms CIVIl conspIracy The Lee 0pInlOn has been CIted In 

Appellate and Supreme Court OpInlOnS at least twelve (12) times, and has never been 

overturned, modIfied, curtatled, or challenged on the subject matter jUnSdictlOn Issue 

(See Przdgen v Ward, 391 S C 238, 705 S E 2d 58 (S C App 2010), Pye v Estate of 

Fox, 369 S C 555, 633 S E 2d 505 (S C 2006), Ellis v DaVidson, 358 S C 509, 595 

S E 2d 817 (S C App 2004), Angus V Burroughs & Chapm Co 358 S C 498,596 

S E 2d 67 (S C App 2004), Kuzmk V Bees Ferry Assoczates, 342 S C 579, 538 S E 2d 

15 (S C App 2000), BIvens v Watkms, 313 S C 228,437 S E 2d 132 (S C App 1993), 

Mendelsohn v WhItfield, 312 S C 17,430 S E 2d 524 (S C App 1993), Vaught v 

Waztes, 300 S C 201,387 S E 2d 91 (S C App 1989), Allen v Columbza Fmanczal 

Management, Ltd, 297 S C 481,377 S E 2d 352 (S C App 1988), LaMotte v Punch 

Lme ofColumbza, Inc, 296 S C 66,370 S E 2d 711 (S C 1988), Island Car Wash, Inc 

v Norrzs, 292 S C 595,358 S E 2d 150 (S C App 1987), Yaeger v Murphy, 291 S C 
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485,354 S E 2d 393 (S C App 1987)) 

The Tnal Court's Order, dlsmlssmg thIS case for lack of subject matter 

jUnSdictIOn, cIrcumvents the clear rulmg of the Lee Court by mterpretmg the opmIOn as 

makmg a narrow exceptIOn to a broad rule of Immumty created by Strauss and Its 

progeny rather than readmg the case to be an IllustratIOn of the lImIts of the LIMITED 

Immumty granted to hospItals under Strauss v Marlboro County General Hospltal The 

Order under appeal m this case fails to artIculate any reasomng for thIS conclUSIOn and 

CItes no authonty, legal or otherwIse m support of ItS conclUSIOn ECCH never raIsed thIS 

argument (that Lee IS restncted to CIVIl conspIracy allegatIOns) m ItS extenSIve bnefing of 

the subject, or at oral argument The fact that Plamtlffs claIms were and are stlli 

supported by eXlstmg South Carolma law should have precluded a dIsmIssal for lack of 

subject matter jUnSdictIOn m thIS case 

H][ The CircUlt Court has JUriSdIctIOn over the cause of actIOn alleged m the 
Complamt because the claIm IS for breach of a contract, whIch speCIfically 
grants the Court JUriSdIction to adjudIcate claIms for breach of the contract 

As IS clear from the face of the Complamt m thIS case, Dr Holmes IS claImmg 

that the ECCH has breached a settlement agreement whICh was entered mto between the 

partIes III 2003 The settlement agreement between Dr Holmes and ECCH was read mto 

the record on October 29,2002, and consummated by wntten agreement III 2003 (R P 

1032) The settlement agreement, Itself, was read mto the record m open court The 

Charleston County CIrCUIt Court had subject matter jUnSdictIOn to enforce the terms of 

the agreement "Subject matter jUnSdictIOn IS 'the power to hear and determme cases of 

the general class to whIch the proceedmgs m questIOn belong '" Dove v Gold Klst Inc, 
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314 S C 235,237-38,442 S E 2d 598, 600 (1994) (quotmg Bank of Babylon v QUlrk, 

192 Conn 447,472 A 2d 21,22 (1984)) "Subject matter junsd1ctIOn 1S met 1fthe case 1S 

brought m the court wh1ch has the authonty and power to determme the type of actIOn at 

1ssue" Washmgton v Whztaker, 317 S C 108, 115,451 S E 2d 894,898 (1994) There 1S 

only one ClfCUlt m South Carolma and 1t has umform subject matter junsd1ctIOn 

throughout the State Dove v Gold Kzst, 314 S C 235,442 S E 2d 598, 600 (1994), see 

also S C Const art V, sectIOn 1 The ClfCUlt court has subject matter junsd1ctIOn to 

adjud1cate the breach of contract d1spute TTCI Medza, Inc v NuVox CommunIcatzons, 

Inc, 2009-UP-004 (SSCA) The settlement agreement was clearly the settlement of a 

case brought m South Carolma The terms of the settlement agreement were to be carned 

out m South Carolma Tills court has held South Carolma has junsd1ctIOn over a party 

who entered mto a contract that was to be partly performed w1thm the State Atl 

Wholesale Co, Inc v Solondz, 283 S C 36, 320 S E 2d 720 (Ct App 1984) Furthermore, 

the settlement agreement, willch Dr Holmes has alleged was breached specIfically 

md1cates that the proper forum for any actIOns or cla1ms for breach of the settlement 

agreement 1S m the South Carohna Courts "Th1s Settlement Agreement & General 

Release m Full shall be construed and mterpreted m accordance With the laws of the State 

of South Carolma "(R P 1305) Because the sole cause of actIOn m th1s case alleges a 

breach of an 1dentIfiabie contract, wh1ch was entered mto m South Carolma, read mto the 

record before the Charleston County Court of Common Pleas, pursuant to Rule 43(k), 

SCRCP, to be performed m South Carohna, and specIfically des1gnated South Carolma 

law as controllmg law, the South Carolma C1rcUlt Court has subject matter junsd1ctIOn 

over the cause of actIOn at 1ssue In th1s case The Tnal Court erred m findmg otherw1se 
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XV The Issue of subject matter JUriSdictIOn had been deCIded by Judge 
Denms m Dr Holmes' favor pnoJr to the issue bemg brought before 
Judge Harrmgton at Summary Judgment, and was therefore the "law 
of the case" 

As set forth above, m the "STATEMENT OF THE CASE," the Court has 

already decIded the Issue of subject matter jUnSdictIOn m thIS case m a final declSlon, 

specIfically mdicated by the Judge's statement to the Defendant that, by denymg theIr 

motIOn, he had now gIven them a ground for appeal Dr Holmes recogmzes the eXIstmg 

law, that the Court may consIder the Issue of subject matter jUnSdictIOn at any time 

However, the fact that the Issue may be consIdered at any time does not necessanly mean 

that the Identical argument regardmg subject matter jUnSdictIOn can be heard over and 

over agam by dIfferent judges at dIfferent times dunng the lItigatIOn It does not overrIde 

the rule of "the law of the case" Judy v Martzn 381 S C 455,459,674 S E 2d 151, 153 

(2009) (" [A]n unappealed rulmg becomes the law of the case and precludes further 

conSIderatIOn of the Issue on appeal ") The purpose behmd the "law of the case" doctrme 

IS to aVOId havmg one Issue and one argument argued over and over agam dunng 

lItIgatIOn If there was actually new mformatIOn or a change m the argument or the law, 

one could fathom a Court revIsItmg a deCIded Issue, but raIsmg Identical arguments over 

and over m front of dIfferent judges hopmg to get a more palatable declSlon should not be 

allowed In thIS case, the partIcular Issue of whether Strauss v Marlboro County General 

Hospztal and ItS progeny precluded the Court from exerclSlng subject matter jUnSdictIOn 

m thIS case was deCIded by Judge DennIS early on In thIS case Judge Harrmgton should 

not have allowed ECCH to bnng the Identical arguments and eVIdence whIch had been 

presented to Judge DennIS and rejected months before ThIS vIOlates the "law of the case 

doctrme and IS dIrectly counter to establIshed South Carolma law Charleston County 

-19-



DSS v Father, 317 S C 283, 454 S E 2d 307 (1995) (one Judge may not overrule another 

Judge of the same court) 

CONCl.USIiON 

The Tnal Court erred m findmg that It was depnved of subject matter JunsdICtIOn 

m thIS case The eVIdence m the record to date presents a genume Issue of matenal fact as 

to whether ECCH has breached the covenant of good faIth and faIr dealmg ImplIed and 

mherent m Its 200212003 settlement agreement wIth Dr Holmes The Tnal Court was m 

error to dIsmIss thIS case for lack of subject matter JunsdlctIOn Dr Holmes, as Appellant, 

therefore respectfully requests that thIS Honorable Court reverse the Tnal Court's 

dIsmIssal of thIS case 

Attorney for the Appellant 
Date Apnl 9, 2012 
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