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RESPONDENTS’ RETURN TO APPELLANTS’
PETITION FOR WRIT OF SUPERSEDEAS OR
STAY PENDING APPEAL

I. INTRODUCTION

Plaintiffs-Respondents (“Plaintiffs”), consisting of Protection and Advocacy for People
with Disabilities, Inc. (“P&A”) and a class of inmates with serious mental illness, submit this
Return to the Petition for Writ of Supersedeas or Stay Pending Appeal filed by Appellants
South Carolina Department of Corrections (“SCDC”) and its Director. Plaintiffs filed the
underlying action in June 2005, alleging SCDC’s mental health program violated the South
Carolina Constitution and seeking declaratory and injunctive relief. 1In 2005, the South
Carolina Supreme Court assigned the case to the Honorable J. Michael Baxley. In June 2007,

Judge Baxley certified the plaintiff class.



A bench trial was held during February and March 2012. On January 8, 2014, the
Court issued an Order Granting Judgment for Plaintiffs (the “Final Order”). Exh. A;
Appellants’ Appendix at 1-45. The Final Order concluded that SCDC’s mental health program
was systemically deficient, subjecting mentally ill inmates to cruel and unusual punishment in
violation of Article I, § 15 of the South Carolina Constitﬁtion.
II. ARGUMENT

A. The Remedial Plan

1. Costs of Implementing a Remedial Plan Cannot Be Estimated Until a
Plan is Developed. '

The Final Order requires SCDC to submit a written remedial plan within 180 days.
Exh. A. at 37-38. The plan must incorporate or address a list of factors and guidelines
identified by the Court. Id. at 37-44.

Once the plan is approved, its implementation would undoubtedly involve some
expense. While the Petition characterizes the expense as exorbitant, the amount of funding
necessary to correct the constitutional violations identified in the Final Order is simply
unknown at this point. To a large extent, the cost of remediation will depend on the plan
developed by SCDC. To offer just one example, the Final Order found that SCDC ordinarily
places inmates undergoing a mental health crisis in designated crisis intervention (“CI”) cells,
located in disciplinary segregation units. Cells are typically cold and filthy and CI inmates
have little access to clinical treatment. Even worse, at times CI inmates have been placed for
hours ana days at a time in shower stalls and other inappropriate spaces. Id. at 28-29. Among
the “remedial factors and guidelines” SCDC must consider in drafting the remedial plan, the

Court identified the following:



.. Locate all CI cells in a healthcare setting;

il. Prohibit any use for Cl purposes of alternative spaces such as shower

stalls, rec cages, holding cells, and interview booths.

Exh. A. at 44.

The cost of correcting this problem could vary enormously, depending on SCDC'’s
remedial plan. As SCDC acknowledges, potentially this problem could be remedied without
need for new construction. Petition at 27. If SCDC is able to convert existing space into Crisis
intervention rooms, the cost could be significantly less than if it decides to construct new crisis
intervention units. There may also exist a number of other options. The Final Order does not
identify those options or mandate which ones SCDC must choose. Instead, it simply requires
SCDC to pick an option and identify it in the written plan. Until SCDC proposes a detailed
plan, the plan costs are impossible to estimate.

2. Plan Development Should Not Be Stayed.

While the Petition contends plan development itself would be expensive, SCDC offers
no reasonable support for this contention. Plan development simply requires SCDC
administrators and consultants to determine the best ways SCDC can effectively address the
remedial factors and guidelines identified in the Final Order, commit the plan to writing, and
submit it to the Court. The Court would either accept the plan or modify it, presumably with
further input from the parties.

SCDC asserts that the standard of review applicable to a supersedeas petition consists of
two parts: first, whether the issue is debatable; and second, whether a stay is necessary to
preserve the fruits of a successful appeal, “considering the equities of the situation.” Petition

at 7, citing Purser v. Rahm, 104 Wash.2d 159, 177, 702, P.2d 1196, 1206 (1985). If merely



being debatable were all that is required, virtually every supersedeas petition would be granted,
for an appeal without a debatable issue would be frivolous. The second part of SCDC’s
asserted standard is, therefore, the key. Is a stay of the development of the remedial plan
necessary to preserve the fruits of the victory, should SCDC win this appeal, considering the
equities of the situation?

The Final Order concludes “[t]he evidence is overwhelming that SCDC has known for
over a decade that its system exposes seriously mentally ill inmates to a substantial risk of
serious harm.” Exh. A. at 32. Moreover:

The evidence shows that from 1999 until the filing of this action in 2005, SCDC

did virtually nothing to address, much less eliminate, the substantial risks of

serious harm to which class members were exposed. What limited action SCDC

has taken since the filing of this lawsuit has had little to no effect in abating the

unconstitutional deficiencies this Court has found.
Id. at 33-34.

The equities of the situation, therefore, are that for over a decade SCDC has possessed
actual knowledge of the wretched treatment it provides thousands of mentally ill inmates, yet
has done virtually nothing to improve it. Given those circumstances, simply requiring SCDC
to develop and submit a remedial plan to the Court is equitable. Plan development would be

inexpensive and should not be stayed.

B. The Standard of Liability

The bulk of the Petition is spent arguing the merits of the appeal and criticizing Judge
Baxley and the Final Order. Many of SCDC’s arguments and complaints arise from the
standard of liability Judge Baxley applied.

1. The Standards Order and the Article XII, § 2 Claim




Plaintiffs originally asserted two claims against SCDC, a claim under Article I, § 15 of
the South Carolina Constitution and a claim under Article XII, § 2. Article I, § 15 prohibits
cruel and unusual punishment, while Article XII, § 2 provides that the General Assembly
‘;shall provide for the custody, maintenance, health, welfare, education, and rehabilitation of
inmates.” In 2011 Plaintiffs voluntarily dismissed their Article XII, § 2 claim.

In 2010 the Court directed the parties to submit briefs on the appropriate standards of
liability for each of Plaintiffs’ claims. Following oral arguments, on September 29, 2010 the
Court issued its Order Setting Forth Applicable Constitutionél Standards (“Standards Order™),
Exh. B, which set forth separate standards for Article I, § 15 and Article XII, § 2. SCDC now
argues that in the Final Order Judge Baxley applied the Article XII, § 2 standard to Plaintiff’s
Article I, § 15 claim.

Ironically, in 2010 SCDC argued that the same standard applied to both constitutional
claims. Exh. B atv 14. In the Standards Order, Judge Baxley rejected SCDC’s position,
finding the analyses appropriate to the two claims “fundamentally different.” Id. at 22. The
standard for Article XII, § 2 is purely objective: are mental health services “minimally
adequate.” Id. Noting that in Abbeville County School Dist. v. Stare, 335 S.C. 58, 515
S.E.2d 535 (1999) the South Carolina Supreme Court identified three specific components of a
minimally adequate educational system, Judge Baxley identified six components (the “Ruiz

factors”)' of a minimally adequate prison system. Exh. B at 23.

' 1. A systematic program for screening and evaluating inmates to identify those in need of mental health
care;

a treatment program that involves more than segregation and close supervision of mentally ill inmates.
employment of a sufficient number of trained mental health professionals,

maintenance of accurate, complete, and confidential mental heath treatment records.

administration of psychotropic medication only with appropriate supervision and periodic evaluation; and
. a basic program to identify, treat, and supervise inmates at risk for suicide.

Exh. B at 8; Exh. A at 4-5.
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While strict compliance and bright line tests are not the evidentiary threshold
that will be employed by this Court, the parties are advised that this Court
intends to rely generally upon the precepts contained within the Ruiz factors in
the trial of this case to determine whether Plaintiffs’ Article XII, §2 claims are
meritorious. ’

Exh. B at 23. Nothing in the Standards Order suggests that minimal adequacy should be
analyzed in the terms of a future risk of harm or in terms of any subjective component.

2. The Article I, § 15 Standard of Deliberate Indifference

a) The Objective Component

The Final Order clearly rules that the standard of liability for an Article I, § 15 claim is
the “deliberate indifference” standard® applied by federal courts in Eighth Amendment cases.
Exh. B at 2-3; Exh. A at 3-4, citing Estelle v. Gamble, 429 U.S. 97, 104 (1976). The
deliberate indifference standard has both an objective and a subjective component. Exh. B at
3; Exh. A at 4, citing Farmer v. Brennan, 5.11 U.S. 825, 834-37 (1994).

The objective component of the deliberate indifference standard requires proof of a
substantial risk of harm that is sufficiently serious and which involves an extreme deprivation,
such as the deprivation of appropriate mental health care for those with serious mental illness.
Exh. B at 4-5, citing Farmer, 511 U.S. at 834-36, 847; Helling v. McKinney, 509 U.S; 25, 32
(1993); Gates v. Cook, 376 F.3d 323, 332 (5th Cir. 2004); Bowring v. Godwin, 551 F.2d 44,
47 (4th Cir. 1975). The objective component does not require proof of past or current harm to
individual plaintiffs, but is satisfied by proof that systemic deficiencies expose plaintiffs to a

substantial _risk of serious future harm. Exh. B at 6-8, citing Helling, 509 U.S. at 35; Farmer,

2 SCDC argues that the Final Order does not apply the “cruel and unusual punishment standard” or even
reference the term “cruel and unusual punishment” but one time. Petition at 18. The cruel and unusual
punishment standard, however, is commonly referred to as the “deliberate indifference” standard. See Exh. A at
4, citing Estelle v. Gamble, 429 U.S. 97, 104 (1976). The deliberate indifference standard and its two
components are referenced throughout the Final Order.



511 U.S. at 845; Shakka v. Smith, 71 F.3d 162, 168 (4th Cif. 1995); Neiberger v. Hawkins,
208 F.R.D. 301, 317 (D. Colo. 2002); Exh. A at 4.

As discussed previously, the Court determined that the six Ruiz factors were useful
“benchmarks” in analyzing the minimal adequacy of SCDC’s system. Exh. B at 23. The
Court also concluded that the Ruiz factors were “relevant and probative” to the objective
component of the deliberate indifference standard, “not as bright line standards, but rather as
an organizational framework.” [Id. at 4-10. Accordingly, in the Final Order the Court
organized the objective component analysis by the Ruiz factors. The Court concluded that
Plaintiffs proved that SCDC’s mental health program was systemically deficient in each Ruiz
area (screening and evaluation, treatment beyond force and segregation, clinical staffing,
mental health records, medication administration, and suicide prevention/crisis intervention), to
the extent that it exposed 'al] class members to a substantial risk of serious future harm. Exh.
A at 5-6, 8-32.

b) The Subjective Component

The most striking difference between the Article XII, § 2 standard and the Article I, §
15 standard is that the latter contains a subjective component, as connoted by the term
“deliberate indifference.”® To prove deliberate indifference Plaintiffs must do more than
simply demonstrate that a prison system objectively exposes them to a substantial risk of

serious future harm. In addition, Plaintiffs must prove that Defendants had a “sufficiently

3 SCDC notes that in the Standards Order Judge Baxley held that the deliberate indifference standard and the
minimally adequate standard were different, yet in an August 2013 e-mail said that evidence in the Plaintiffs’ two
claims was “substantially similar.” Petition at 12-13. As plainly set forth'in the Standards Order, the Court
imtended to use the Ruiz factors as organizational frameworks and benchmarks both for evidence related to the
objective component of the deliberate indifference standard and for evidence related to the minimally adequate
standard. As’ a result, evidence related to the two claims would be, as the judge noted, substantially similar.
Nevertheless, the two standards remain very different, primarily because only the deliberate indifference standard
contains a subjective component.



culpable state of mind,” meaning that Defendants know that conditions expose inmates to a
substantial risk of serious harm, yet “disregard that risk by failing to take reasonable measures
to abate it.” Exh. B at 11 (quoting Farmer, 511 U.S. at 835-38, 847). The subjective
component “should be determined in light of prison authorities’ current attitudes and conduct,
their attitudes and conduct at the time suit is brought and persisting thereafter.” Id. at 11
(quoting Farmer at 845-46).

The harshest criticism tﬁe Final Order directs at SCDC is contained in its analysis of
the subjective component of the deliberate indifference standard. See Exh. A at 7, 32-35. The
Court cites a litany of evidence “that SCDC has known for over a decade that its system
exposes seriously mentally ill inmates to a substantial risk of serious harm.” /d. at 32. That
evidence includes reports, over a period of years, by an outside consultant, the South Carolina
Department of Mental Health, a Joint Legislature Proviso Committee, a task force whose
members included three former SCDC Directors, the SCDC Inspector General, and the United
States Department of Justice, in addition to SCDC internal documents and data.

The Court finds from this evidence that SCDC knows and has known, since

before this lawsuit was filed, and persisting thereafter until the time of trial and

even to present date, that its mental health program is systemically deficient and

exposes seriously mentally ill inmates to alsubstantial risk of serious harm.
ld. at 33.

The Order goes on, however, to consider the second part of the subjective component
analysis: “has SCDC taken reasonable measures to abate the risks of which it is aware?” Id.
The answer, Judge Baxley concluded, is a resounding “no.”

The evidence showé_ that from 1999 until the filing of this action in 2005, SCDC

did virtually nothing to address, much less eliminate, the substantial risks of

serious harm to which class members were exposed. What limited action SCDC

has taken since the filing of this lawsuit has had little to no effect in abating the
unconstitutional deficiencies this Court has found.

8



Id. at 33-34.

The Final Order lists the measures SCDC claims to have taken since 2005 to improve
its mental health program, then explains why each of these measures is insufficient. Id. at 34-
35. The Court then concludes its analysis of the subjective component:

Half-hearted measures will not foreclose a finding of deliberate indifference.
“Patently ineffective gestures purportedly directed towards remedying
objectively unconstitutional conditions do not prove a lack of deliberate
indifference, they demonstrate it.” [Exh. B] at 13, (quoting Coleman v. Wilson,
912 F.Supp. 1282, 1319) (E.D. Cal 1995)). See also Thomas, 614 F.3d at 1320
(11th Cir. 2010) (“practices may be reinstated as swiftly as they were
suspended”). The steps SCDC has taken have been small ones, characterized
by SCDC itself as “band aids,”* many of which were instituted shortly before
and even during trial, that have failed to adequately address the known systemic
deficiencies in its mental health program. The SCDC mental health program
needs far more than band aids, and the court finds that the measures taken by
SCDC to correct its systemic deficiencies are neither reasonable, timely, nor
effective.  Plaintiffs have therefore satisfied the subjective component of the
deliberate indifference standard.

Id. at 35.

SCDC’s argument that Judge Baxley did not apply the deliberate indifference standard
is baseless. The Final Order uses the six Ruiz factors as an organizational framework to find
that SCDC’s systemic deficiencies expose inmates with serious mental illness to a substantial
risk of serious future harm, thereby addressing the objective component of the standard. Exh.

A at 8-32. Then the Final Order cites “overwhelming” evidence that SCDC has long known

of this risk, while failing to take reasonable measures to abate it, thereby addressing the

¢ SCDC’s June 8, 2009 Memorandum on Applicable Standards contended that SCDC had a “well-developed
mental health system . . . in place for decades,” that needed nothing more than “band aids or other minor
remedies.” Exh. A at35n. 13.



~ subjective component. /d. at 32-35. The Final Order applied the correct standard and found
SCDC liable.

C. Factual Findings in the Final Order on the Risk of Future Harm

SCDC argues that the Final Order’s factual findings related to the objective component
(pp- 8-31 of Final Order) are “largely devoid of findings of past harm or the likelihood of
future harm to any specific inmates.”  Wellman v. Faulkner, 715 F.2d 269,272 (7th Cir.
1983); Flynn v. Doyle, 209 WL 4262746 at *19 (E.D. Wis. 2009); Ginest v. Bd. Of County
Comms’rs, 333 F.Supp.2d 1190, 1198 (D. Wyo. 2004); Madrid v. Gomez, 889 F.Supp. 1146,
1256 (N.D. Cal. 1995).

An injunctive relief case alleging systemic deficiencies does not rest “on the
individual facts of each case.” Neiberger v. Hawkins, F.R.D. 301, 317 (D.
Colo. 2002). Allegations of systemic deficiencies “can be addressed without
resorting to a case-by-case analysis.” Id. While evidence may be offered in
systemic suits of individual instances of suffering, such episodes are not
intended to stand or fall on their own individual merits; rather, they are
presented as representative evidence of how the system affects a broader inmate
population. See, e.g. Robert E. v. Lane, 530 F.Supp. 930, 940 n.12 (N.D. IIl.
1981).

[Flor Plaintiffs herein to meet the objective standard, this Court finds that each
member of the plaintiff class is not required to show that they have suffered
actual harm in the past or that they are currently suffering harm; instead, they
may prove that systemic deficiencies in the SCDC mental health program pose
an unreasonable and substantial risk of serious future harm to inmates who
suffer from serious mental illness . . . .

Exh. B at 7-8.

1. Screening and Evaluation

3 SCDC also criticizes Judge Baxley’s analysis as “cursory,” noting that a similar case, Madrid v. Gomez, 889
F.Supp. 1146 (N.D. Cal. 1995), was much lengthier. Petition at 7 n. 5. The quality of analysis, however, is not
measured by length. Moreover, the scope of Madrid was much broader than that of the present case, addressing
not only mental health, but also medical care and the entire range of inmate conditions. /d. at 1155.

10



Judge Baxley found that there is “a high likelihood that there are hundreds of inmates
with a serious mental illness at SCDC who are not receiving any treatment due to deficiencies
in the screening and evaluation process used to identify and classify those with a serious mental
illness.” Exh. A» at 8. As a result, he ordered SCDC to incorporate into its remedial plan
“screening parameters and modalities that will more accurately diagnose serious mental illness

.. with the stated goal of increasing the number of inmates recognized as mentally ill . . . by
a minimum of two percentage points . . . .” Id. at 39.

SCDC asserts there is “nothing to support” the Court’s findings and that the remedial
guideline is “virtually absurd” with “no rational support.” Petition at 32.

Ironically, the Court relies in part on SCDC’s own expert, Dr. Scott Haas, for the
finding. Dr. Haas testified that “seriously mentally ill inmates ordinarily comprise 18 percent

b

of a prison population.” Exh. A at 8. The testimony of Plaintiffs’ experts and findings of
multiple national studies are consistent with Dr. Haas’s testimony. Id.A Yet, SCDC contends
that only 12-13 percent of its prisoners suffer from any form of mental illness - serious or
otherwise. /Id. SCDC offered no reasonable explanation for the discrepancy between the
percentage of mentally ill inmates in South Carolina and the percentage in the rest of the
United States. Clearly, some SCDC inmates with serious mental illness are slipping through
the cracks in SCDC’s deficient screening and evaluation process. Significant evidence

supports Judge Baxley’s finding and his remedial guideline.

2. Treatment Beyond Segregation and Force

a) Segregation

11



Judge Baxley found that SCDC’s mental health program “places heavy. reliance on
segregation and use of physical force against seriously mentally ill inmates, as opposed to
treatment.” Exh. A at 10.

Twenty-three percent of SCDC inmates in segregation (SCDC’s term for solitary
confinement) have been diagnosed mentally ill, though less than 12 percent of SCDC’s prison
population have been diagnosed mentally ill. /d. Mentally ill inmates spend far longer time
in solitary than non-mentally ill inmates. /d. at 11. SCDC sentences mentally ill inmates to
far lengthier period of time in solitary than non-mentally ill inmates, often far beyond their
release dates. /d. The Final Order provides examples of two mentally ill inmates who had
received extremely long sentences in solitary for non-assaultive behavior. Id. at 11-12. The
court found that “the great majority of the extreme periods in segregation are in fact served.”
Id. at 12. The Court offered three examples of mentally ill inmates who had each spent
between 4-7 years in solitary, noting that other mentally ill inmates “were confined in solitary
for similarly lengthy periods.” Id.

The Court found that inmates were placed in solitary even after findings by SCDC that
they were “not accountable” for their disciplinary infractions due to their mental illness. Id. at
12-13. An SCDC psychiatrist estimated 40-50 percent of the segregation inmates she treated
were “actively psychotic.” Id. at 13. An SCDC Mental Health Coordinator acknowledged
that solitary confinement increased the risk for depression, psychosis and suicide. Id. at 14.

The Court further found that inmates in solitary receive no group therapy. Sessions
with psychiatrists and mental health counselors are not held on a timely basis and are not

confidential. /d. at 14. Segregation cells “are both extremely cold and inordinately filthy,

12



often with the blood and feces of previous occupants smeared on the floor and walls.” Id. at
15.

Despite these findings, SCDC asserts that the Final Order “cites virtually no evidence
that would show systemic deficiencies that led either to cruel and unusual punishment in the
past or a likelihood of cruel and unusual punishment in the future.” Petition at 28-29.°

The Court disagreed:

The inappropriate and extended reliance on segregation to manage

inmates with serious mental illness, . . . exposes them to a substantial

risk of serious harm by limiting their access to mental health counselors

and psychiatrists, disturbing their eating and sleeping cycles, disrupting

the administration of medications, and deepening their mental illness.

These conditions have contributed to the deaths of multiple inmates in

segregation, while placing other inmates and staff at risk. They have

also led to the stigmatization of mental illness within SCDC that

discourages inmates from seeking the limited mental health care the

agency does provide.

Exh. A at 6.
b) Use of Force

Judge Baxley found that mentally ill inmates were subjected to uses of force “at a rate
two and a half times greater than non-mentally ill inmates.” Exh. A at 16. Of the thirty
inmates most frequently subjected to force at SCDC, twenty-six were mentally ill. Id. at 17.

From 2008-2011 inmate James Howard was hospitalized for psychiatric treatment on five

occasions and subjected to use of force on 81 occasions. /d.

¢ SCDC dismisses the example of Jerome Laudman as “one inmate at one institution” whose death from

hypothermia and heart disease while in solitary confinement under appalling conditions of filth and neglect “is
insufficient to show [systemic] deficiencies.” Petition at 29 n. 19. The Court disagreed, specifically rejecting the
argument that Laudman and the other examples used in the Final Order were outliers: “while no system involving
thousands of inmates is expected to be perfect, the Court finds that the individual circumstances referred to below
are the result of a system that is inherently flawed in many respects, understaffed, underfunded, and inadequate.”
Exh. A at 7-8.

13



The Final Order relies on Plaintiffs’ corrections expert, Steve J. Martin, in concluding
that SCDC’s use of force against mentally ill inmates is not only disproportionate, but also
often unnecessary and excessive, in violation of SCDC’s own policies.” Id. Mr. Martin
reviewed over 1,000 SCDC incident reports involving OC spray (pepper spray), testifying “in
detail about eighteen case examples at SCDC . . . where OC spray was used simply as

punishment. 8

Id. SCDC officers “routinely gas inmates with OC spray in amounts that
exceed manufacturer instructions and at closer distances than the manufacturer directs.” /Id. at
18.

Similarly, SCDC places mentally ill inmates naked in restraint chairs for predetermined
four-hour blocks of time, with infrequent bathroom breaks. The Court cited t\;vo “gruesome
SCDC videotapes of inmates with self-inflicted wounds who were kept in the restraint chair for
extended periods of time before receiving adequate medical treatment.” ~/Id. at 19. A
“common practice” at one SCDC prison is to place inmates in a restraint chair in a painful,
“crucifix” position for hours at a time. /d. at 19-20.

SCDC dismisses the Court’s use of force findings for taking “at face value” the
testimony of Plaintiffs’ expert, Mr. Martin, rather than considering the testimony of SCDC’s
corrections expert. Petition at 30. In fact, Judge Baxley did consider the testimony of
SCDC’s experts. He simply found them less credible than Plaintiff’s experts:

Finally, having observed the testimony of the psychiatric and correctional

experts for both Plaintiffs and Defendants, this Court finds Plaintiffs’ experts
more credible. In part, this finding is due to a comparison of their credentials

" SCDC criticizes Mr. Martin for “not offering an opinion as to whether the use of pepper spray constituted

cruel and unusual punishment, and that he had not reviewed cases on that issue from the Fourth Circuit, the
District of South Carolina, or the state courts of South Carolina.” Petition at 18 n. 9. However, it is not the role
of an expert to offer legal opinions: Mr. Martin’s opinion was that SCDC used pepper spray against mentally ill
inmates disproportionately, excessively, and unnecessarily.

8 SCDC inaccurately refers to these 18 case examples, representative of the 1,000 incident reports Mr. Martin
reviewed, as “a handful of instances.” Petition at 18.

14



and experience; in -part, due to their relative persuasiveness on the witness

stand; and in part, due to the wide disparity between Plaintiffs’ and Defendants’

experts in case preparation and particular knowledge of the SCDC system.
Exh. A at 31.

Moreover, the Final Order stresses that SCDC offered little or no evidence from its
expert, or any other source, to rebut Mr. Martin’s opinions. Exh. A at 20. Of the more than
1,000 cases Mr. Martin reviewed, “very few were referred to senior SCDC officials” for
review and of the few cases that were referred, SCDC officials “made virtually no findings of
excessive or unnecessary force.” Id. The Court expressed concern about the absence of
oversight, finding that “excessive uses of force have been largely unreported, uninvestigated,

and unmanaged.” /Id. at 21.

c) Limited Involvement of Psychiatrists

The Court found that the limited role psychiatrists play in SCDC’s mental health system
was a “substantial contributing factor to the lack of an effective treatment program.” Exh. A
at 21.  SCDC characterized this issue as “whether psychiatrists knew the meanings of
acronyms.” Petition at 31. In fact, the Court’s findings go far beyond acronyms.

SCDC psychiatrists do not participate in the development of treatment plans, have “no
idea” who drafts treatment plans, and do not attend treatment team meetings. Id. at 21-22.
They do not know the difference in mental heath classifications, that an “SMU” is a
segregation unit, or that “CI” means crisis intervention. /d.

The Court finds these examples both illuminating and disturbing. For

psychiatrists and other mental health staff at SCDC to provide effective

services, they must have a more intimate knowledge of the processes and

procedures vital to the mental health services system they are expected to

direct.

Id. at 22.

15



d) Limited Access to Higher Levels of Care

The Court found that from 2008-2012 the percentage of mentally ill inmates receiving
higher levels of care (area, intermediate, and inpatient) dramatically declined without
explanation. Exh. A at 22-23. For example, the women’s intermediate care program “was
discontinued, then revived, but at the time of trial consisted of only five inmates.” Id.

SCDC claims this decline has no relevance to the deliberate indifference standard,
Petition at 31, but the Court disagreed, finding that “systemic obstacles in accessing higher
levels of care creates a substantial risk of serious harm for inmates with serious mental
illness.” Jd. at 23.

3. Clinical Staffing

The Court found that the current ratio of psychiatric staff (psychiatrists and psychiatric
nurse practitioners) to inmates on psychotropic medications is approximately 1:575, when an
appropriate ratio is 1:150-200. Exh. A at 23-24. SCDC has less than one FTE psychologist,
but, by its own admission, needs at least seven. Id. at 24. SCDC’s Mental Health Director
testified counselor-patient ratios at Area Mental Health prisons should be 1:40 and at other
prisons 1:65. Id. The Court found, however, much higher ratios in many SCDC institutions.
Id. Moreover, many SCDC counselors are unqualified, as evidenced by personnel records and
internal SCDC audits. Id. at 25.

SCDC believes that these findings “are devoid of a showing of . . . likely future harm
to even a single inmate as a result of alleged staffing deficiencies.” Petition at 28. The Court,
however, disagreed:

[TIhe mental health program at SCDC 1is severely understaffed,

particularly with respect to mental health professionals, to such a degree
as to impede the proper administration of mental health services. This

16



deficiency has a substantial impact on every aspect of the mental health
program, beginning at Reception and Evaluation (“R&E”), where
inmates are screened and evaluated for mental health needs, continuing
into the treatment programs for seriously mentally ill inmates, and
ending with deficient discharge planning for seriously mentally ill
inmates being returned to the general public.

Exh. A at 5.

4. Mental Health Records

The Court found that SCDC treatment plans and automated medical records “do not
clearly state problems, objectives, goals, or even identify plan-responsible staff.” /d. at 26. In
addition, SCDC’s computer system cannot retrieve such basic information as the names or
numbers of inmates referred to the Intermediate Care Services program; the numbers of
women inmates referred for inpatient psychiatric services; the numbers of inmates who have
made serious suicide attempts; or the number of inmates whose psychotropic medications have
expired without renewal. Id. at 26.

Again, SCDC’s position is that these findings fail to indicate any systemic deficiency or
risk of harm. Petition at 33. Again, the Court disagrees:

In summary, the evidence in this case shows that the recordkeeping

system for SCDC is outmoded, poorly maintained, and not readily

accessible to all staff. The Court finds that SCDC’s failure to maintain

accurate and complete mental health treatment records represents a

substantial risk of serious harm to mentally ill inmates.

Exh. A at 26.

5. Medication Administration

The Court found SCDC’s medication administration records are poorly maintained and

monitored by unqualified counselors, a practice that led to the suicide of inmate Robert
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Hamberg. Id. at 27-28. The court also criticized the SCDC practice of pill lines at 3:00-4:00
a.m., which lends itself to inmates failing to take psychotropic medicafions. ld. af 28.

SCDC’s position is that a single suicide is insufficient to support the Court’s findings.
Petition at 33. SCDC misses the point that even without any suicide, unreliable medical
records and pill line practices that discourage medication compliance are systemic deficiencies
that create a substantial risk of serious harm.

6. Suicide Prevention and Crisis Intervention

Inmates in mental health crises are ordinarily placed in specially designated crisis
intervention (“CI”) cells, located in disciplinary segregation uﬁits. Exh. A at 28. Inmates in
mental health crises are placed naked in CI cells, typically for one-two weeks, but sometimes
longer. They often are not provided a blanket and when one is provided it often is nét clean.
CI cells have no mattresses, so that inmates must sleep directly on a steel or concrete slab. CI
cells “are cold and filthy, with trash, blood, and feces scattered or smeared about.” Most CI
inmates do not see a psychiatrist and are not allowed group therapy. Interaction with
counselors is “brief, limited, and not confidential.” Id. at 29.

For at least a three-year period, from 2008-2010, CI inmates at Lieber Correctional
Institution were “routinely” placed naked in shower stalls and similarly inappropriate spaces
for hours and even days at a time, as documented by SCDC’s own logs. Id. at 29. These
spaces were “often filthy and too small a space in which to lie down.” Infrequent bathroom
breaks forced some inmates- to urinate and defecate in the same spaces where they were fed.
SCDC criticizes the Exh. A for over-emphasizing a “temporary, unsanctioned, and

discontinued practice at one institution.” Petition at 27 n. 18. The Court, however, found:
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. . the use of such inappropriate spaces for CI has not been limited to
- Lieber. Plaintiffs presented inmate testimony and other evidence that
SCDC has placed CI inmates in such spaces at other institutions prior to
2008 and after 2010. For the reasons discussed, the Court finds that
SCDC’s normal CI placements expose inmates with serious mental
illness to a substantial risk of serious harm. The dehumanizing
conditions of SCDC’s alternative CI placements expose inmates to even
greater risk.

Exh. A at 30.

SCDC’s suicide prevention policy does not require constant observation of CI inmates,
a practice with which even SCDC’s expert disagrees. Id. at 30. The Final Order gives four
examples of inmates whose suicides could have been prevented had they been under constant
observation. Id. at 30-31. e

D. Reliance on Case Law

SCDC repeatedly criticizes Judge Baxley for failing to cite case law in his factual
findings related to the objective component. See, e.g., Petition at 10 (pages 8-31 of the Final
Order “contain not a single citation of a case”); at 17 (“the court’s subjective opinions were
untethered to any specific case law whatsoever™); at 29 (“the Order is devoid of legal
analysis”).

As an initial matter, factual findings are just that. It would be unusual for the findings
of fact in a trial court order to contain many case cites or an extended legal analysis. In fact,
however, both the Final Order and Standards Order cite to numerous decisions.

SCDC accuses the Court of “disregarding” cases from the Supreme Court, the Fourth
Circuit, and the District of South Carolina. Petition at 35. This is not true. The Final Order
and Standards Order cite cases from the Supreme Court and several federal circuit courts of

appeal, including the Fourth. The Final Order and Standards Order also cite several state court
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cases, including decisions from South Carolina. Judge Baxley did not “disregard” the cases
offered by SCDC, he simply found them distinguishable. Either they are not class actions,'
they do not involve systemic deficiencies, or they do not allege cruel and unusual punishment.
See Order Denying Defendant’s Motion to Alter or Amend (“Reconsideration Order”) at 10
(discussing why Williams v. Branker, 2012 WL 165035 (4th Cir. 2012) and other cases offered

by SCDC are dissimilar to the case at hand.) Exh. C; Appellants’ Appendix at 46-58.

E. Legal Issues

1. Standing

The parties have been briefing and arguing the issue of standing since 2005.° In an
order dated June 27, 2006, the Court ruled that P&A had statutory standing.” In the
Reconsideration Order the Court found that class representative T.R. had standing not only
because Plaintiffs introduced evidence of past injuries he had suffered, but also because, as a
class member, he suffered actual injury by exposure to the risks of SCDC’s systems:

Plaintiffs presented evidence at trial of systemic deficiencies in SCDC’s mental
health program that expose every inmate with serious mental illness - including
specific reference to T.R. - to a substantial risk of serious future harm. Under
this Court’s Order on Constitutional Standards dated September 29, 2010, injury
in an Eighth Amendment case alleging systemic deficiencies may be established
by evidence of a substantial risk of serious future harm. Therefore, under this
constitutional standard governing this case and the evidence presented at trial,
T.R. and, by extension, the entire plaintiff class has standing to pursue their
claims.

Exh. C at 4; see Helling v. McKinney, 509 U.S. 25, 35 (1993) (holding that the Eighth

Amendment protects inmates from the risk of future harm); Shakka v. Smith, 71 F.3d 162, 168

®  SCDC complains that it was not allowed to submit a post-trial brief, but this case was litigated from 2005-
2012, then tried over six weeks. During this period many briefs were filed and argued. The Court was well
aware of SCDC’s positions and apparently believed that no further briefing was required.

10 P&A also has associational standing. Exh. C at 6, citing Beaufort Realty Co., Inc. v Beaufort County, 346
S.C. 298, 551 S.E.2d 588, 589 (Ct. App. 2001).
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(4th Cir. 1995) (holding that the Eighth Amendment protects against “conditions that have not
resulted in past injury, but are reasonably likely to cause serious harm in the future”).

Finally, both P&A and the class have standing through the public importance exception
to standing requirements. Exh. C at 4-6, 7. SCDC contends that the public importance
exception applies only to cases involving “primarily legal” issues, but cites no opinion with
such a holding. South Carolina courts have held that the public importance exception confers
standing on plaintiffs in a variety of cases, including some involving heavily disputed factual
issues. See Davis v. Richland County Council, 372 S.C. 497, 500, 642 S.E.2d 740, 741
(2007); Sloan v. Dep’t of Transportation, 365 S.C. 299, 618 S.E.2d 876 (2005); Thompson v.
S.C. Comm’n on Alcohol and Drug Abuse, 267 S.C. 463, 229 S.E.2d 718 (1976).

2. Other Legal Issues Raised by SCDC.

The other legal issues raised in the Petition (private right of action, separation of
powers, public policy, State v. Wilson, and political question) have all been rejected by the
Court on several occasions since 2005, most recently in the Reconsideration Order. Exh. C at
7-9.

F. The Issue of Emotion

SCDC accuses Judge Baxley of relying on emotion, rather than law, particularly in the
introduction and conclusion of the Final Order. Petition at 16. It is certainly worth reading
those sections carefully, as they clearly articulate the Court’s serious concerns. In the
introduction, Judge Baxley notes that he has presided over more than 70,000 cases during his
tenure on the bench. “This case, far above all othérs, is the most troubling.” Exh. A at 1.

The rest of the introduction is largely factual. The Court notes that:

21



The evidence in this case has proved that inmates have died in the South
Carolina Department of Corrections for lack of basic mental health care, and
hundreds more remain substantially at risk for serious physical injury, mental
decompensation, and profound, permanent mental illness.

Exh. A at 2. The introduction concludes by foreshadowing the Court’s findings on the
subjective component of the deliberate indifference standard:

While the Court finds the inadequacy of the mental health system at SCDC has
not occurred by design, but instead by default, the court further finds this
decision in favor of Plaintiffs should not come as a shock to SCDC. Previous
internal and external reviews of the SCDC mental health system have found
multiple inadequacies and failures. Despite its knowledge of the grave risks
these deficiencies pose to mentally ill inmates, SCDC has failed through the
years to take reasonable steps to abate those risks.

Exh. A at 3.

If SCDC sounds defensive when accusing Judge Baxley of being over-emotional, it may
be due to the Final Order’s conclusion, which begins with a factual summary: “Even the most
brief and facile view of the evidence put forth by Plaintiffs in this case reveals obvious,
significant, and longstanding problems with mental health services delivery at SCDC.” The
Court then focuses directly on SCDC:

We are now eight years into this litigation. Rather than accept the obvious at

some point and come forward in a meaningful way to try and improve its mental

health system, Defendants have fought this case tooth and nail - on the facts, on

the law, on the constitutional issues, portraying itself as beleaguered by the

burdensomeness of Plaintiffs’ discovery, and generally harrumphed by the

invasive nature of Plaintiff’s counsels’ tactics and strategies. This Court has

spent dozens of hours in hearings and conferences in an effort to resolve

discovery disputes, most of which involved delay, missed deadlines, and

recalcitrance on the part of the Defendants.
Id. at 44-45.

While this language is pointed, nothing suggests that it is overly emotional or anything

other than coldly accurate.
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III. CONCLUSION

For the reasons set forth above, the Court should deny Appellants’ Petition.
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 IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) 4
) C/A No.: 2005-CP-40-2925
T.R, P.R., and K. W, on behalf of ) _ ‘
themselves and others similarly situated; ) ORDER GRANTING JUDGMENT IN
and Protection and Advocacy for People ) FAVOR OF PLAINTIFES
with Disabilities, Inc., - ‘ )
)
Plaintiffs, )
) CoB
V. : =
' g o B
South Carolina Department of Corrections ) 2".."‘ : z:
and William R. Byars, Jr., as Agency ) QO“ @
Director of the South Carolina Department ) o =2
of Corrections g "w (; 3
- Ly
Defendants. ) g, o
) 1

It has been the pl;ivilege of this writer to serve the State of South Carolina as a general
jurisdiction judge er.. fourteen years. At the time this case was heard,. Court Adininistfation
. repérted tﬁere were more than 5,000 new case filings per year for each of our state’s circuit court
judges. Thﬁs, ovér 70,000 éases of evéry imaginable sort have come to this Court over the years.
This case, far above all others, is the most troubling.
This case is a class action brought on behalf of approximately 3.500 state inmates who
.meet the definition of being seriously mentally ill. For 'pﬁrposes of this suit, the term “setious
mental illness” was specifically defined in the Class Certification ‘order dated Nowliember 1, 2007,
and may be succinctlsr stated as all SCDC inmates from the date of the filing of the cbmplaint
who have been hbspitalized for psychiatric services, referred to an Intefmediate Méntal Health
Care Servicgs Unit, or diagnosed by a psychiatrist with the following mental illness:
Schizophrenia, Schizoaffective Disorder, Cognitive. Disorder, Paranoia, Major Depression,

Bipolar Disorder, Psychotic Disorder,}o,r any other mental condition that results in significant




functional impairment including inability to perform activities of daily living, extreme
impairment of coping skills, or behaviors that are bizarre and/ér dangerous to self or others.
Plaintiffs claim that their treatment within SCDC, or lack of treatment, constitutes a violation of
the statc; constitution.

The evidence in this case has proved that inmates have died in the South Carolina
Department éf .Correctioﬁs for lack of basic mental health caré, and hundreds more remain
substantially at risk for serious physicél injury, menfai deCompensatioﬁ, and -profound,
permanent mental illness. As a society, and as citizen jurors and judges make decisions that send
people to prison, we have the reasonable expectatibn_that those in prison — even though it is
prison — will have their basic health needs met by the sfa'te that imprisons them. And this
includes mental health. The evidence in this case has shown that expectation to be rﬁisplaced m
many instances.

Economic downturn and financial pressures have brought great change to our country.
dne of these is that the various state departments of cdrrections are now more than ever the
coliection place of the seriously mentélly ill among the citizenry. The incidénce of serious
mental illness ‘within the general population is less than four (4%) percent'. In the typical
Department of Corrections, it is between 15 and 20 percent. In South Caroiina, the evidence in
this case shows it to be approximately 17 percent, in spite of the Department’s claim that it is
12.9 percent. If 17 percent of the prisoﬁ population had advanced cancer and ther:e_'was
inadequate and in some cases nonexistent treatment for cancer in prison, the public would be

outraged. Yet this is the case for serious mental illness.

! Figures vary depending upon the source, demographics, and differences in various definitions of “serious mental
illness.” The Court takes judicial notice. of the statistical findings of the National Institute of Mental Health, which
places the general population figure at 3.9%. Further statistical information may be obtained from the NIH at

www.nimh.nih.gov/statistics/SMI_AASR.shtml.



This litigation ddeé- not occur in a vacuum. What happens at the Department of
Corrections impacts all of us, whether it is from the dischafge of untreated seridﬁsly mentally ill
- individuals from prison 4into the general population, or t_remendously increased costs for
treatment and care that might have ‘been prevented, or the needless increase in human suffering
when use of force replaces medical care. The decisions of our Courts feﬂect the values of our -
. society. To that end, our state can no loqger tolerate a mental health system at the South
Carolina Departmen:t of Corrections that has broken down due to lack of finances and focus.

While the Court finds thevinadeqﬁacy. of the mental health systemv at SCDC has not
occurred by design, but mstead by default; the Court further finds this decision in favor of
Plaintiffs should. not come as a shock to SCDC. Previous internal and external reviews of the
SCDC mental health system have found multiple inadequacies and féilures. Despite‘its
knowledge of the grave risks these deficiencies pose to mentally ill inmates, SCDC has failed
through the years to take, reasongble 'steps to abate those risks. The Court recognizes that the
Department is underfunded and understaffed in many particulars, not just mental health'seryices
delivery. The operation of any s_tafe agé’nﬁy iSsa matter of Cbmpeting prioriti.e.s, and the General
Assembly, as keeper of the publiC{ pilrse, is not .in a position to excessively funci | any entity.
Thus, this deéision will ultimately require an increase in priority for méntal health services
commensurate with the level of serious mental illnéss within the pfison popul aﬁon. |

| DECISION |

In its prior Order Setting Forth Applicable Consﬁtutional Standards (“Standardé Order™),
the Court delineated the standard of liability and burden of proof applicable to Plaintiffs’
constitutional claim under Articlé I, § 15 of the South Céroh’na Constitution, which prohibits .

“cruel and unusual puhishmen . To prevail on a claim under,'Article 1, §' 15, the Court stated



that Pléintiffs must prove that Defendants acted with “deliberate indifference to serious medical
" needs of prisoners.” Standards Order at 3 (quoting Estelle v. Gamble, 429 U.S. 97, 104 (1976)).
This deliberate indifference standard contains ‘both an objective and subjective cbmponent. See
Farmer v. Brennan, 5 11 U.S. 825, 834-37 (1994). To satisfy the objective component, Plaintiffs
.must demonstrate that they are subjected to a substantial risk of flarm that is sufficiently serious.
Id. The objective component is not limited to past harm, but also protects inmates from an
unreasonable risk of future harm. Helling v McKinney, 509 U.S. 25, 35 (1993). Plémtiffs may
satisfy the objective component by showing that systemic deficiencies in a prison mental health
system exﬁose inmates with serious mental illness .té a substantial risk of serious future harm.
Standards Order at 7-8, éitz'ﬂg Helling; 509 U.S. at 35; Wellman v. Faulkner, 715 F.2d 269, 272
(7th Cir. 1983); Flynn v. Doyle, 2009 WL 4262746 at *19 (E.D. Wis. 2009); Madrid v. Gomez,
889 F. Supp. 1146, 1256 (N.D; Cal, 1995); Neiberger Av. Hawkins, 208 F.R.D. 301, 317 (D. Colo.
2002).

The Court noted }the need for guideposts in determining whether Plaintiffs satisfied the
objective compoﬁent of the deliberate indifference standard. Accordingly, within this legal
framework, the C01.1rt identified and arti'culated six factors that would serve as bénchmarks for
determining whether SCDC’s mental health prbgram exposed mentally ill inmatés to a
substantial r.isk of serious hafm. Stated succinctly, the evidence at trial should establish whether
the SCDC mental health services system containéd the following _adeqhately functional

components:

1. A systematic program for screening and evaluating inmates to .
identify those in need of mental health care;

2. A treatment program that involves more than segregation and close
supervision of mentally ill inmates;



=

3, Employment of a sufficient number of trained mental health
professionals;

4. Maintenance of accurate, complete, and confidential mental health -
treatment records;

5. Administration of psychotropic medication only w1th approprlate
supervision and periodic evaluation; and

6. A basic program to identify, treat, and supervise inmates at risk for
suicide. '

Standards Order at 8-10, citing Ruiz v. Estelle, 503 F. Supp. 1265, 1339.(S.C. Tex. 1980) aff’d in
part, rev’d in part, 679 F.2d 1115 (5th Cir. 1982), amended in part, vacated in part, 688 F.2d
266 (5th Cir. 1982), cert, denied, 460 U.S. 1042 (1983). -

A Employing these factors in the context of the objective component of the deliberate

* indifference standard, the Court finds by a preponderance of the evidence that the Plaintiffs have

met the burden of proof and makes the following threshold findings.

First, the mental health program at SCDC is sgverely understaffed, particularly with
respect to mental health professionals, to such a degree as tob impede th¢ proper administration of
mental health services. This deficiency has a substantial impact on every aspect of the mental

health program, beginning at Reception and Evaluation (“R&E”), where inmates are screened

‘and evaluated for mental health needs, continuing info the treatment programs for seriouély

mentally ill inmates, and ending with deficient discharge planning for seriously méntally il
inmates being returned to the general public.

Second, seriously mentally ill inmates are exposeci to a disproportidnate use of force and -
segregation (solitary confinement) when cémpared with non-mentally ill inmates. Segregation

and use of force are often used in lieu of treatment, with severe consequences for inmates with



serious mental illness. The inappropriate and. extended reliance on segregation to manage
inmatés with serious mental illness, particularly those in crisis, exposes them to a substantial risk
of seriéus harm by limiting their access to mental health counselors and psychiatristé, disturbing
their eating and sleeping cycles, disrupting the administration .of medications, and deepening
their mental: ﬂlnesses. These conditions-have contributed to the deaths of multiple inmates in
segregation, while placing other inmates and staff at risk. They have also léd to the
stigmatizatioﬁ of mental illness within SCDC that discou.rageé inmates from seel&ing the limited
mental health care the agency does provide. -

Third, mental health services at SCDC lack a sufficiently systematic program that’
maintains accurate and completé_: treatment records to chart overall treatment, progress,‘ or
regression of inmatés with serious mental illness.

Fouﬂﬁ, SCDC’s screening and evaluation process is ineffective in identifying inmates
with serious mental illness and in providing those it does identify with timely treatment.

Fifth, SCDC’s administration of psychotropic medications is inadequately supervised and
evaluated. |

- Sixth, SCDC’s current policies and practices concerning suicide prevention and cr.isis
intervention” are inadequate and héve resplted in the unnecessary loss of life amoﬁg seriously
mentally ill inmates. | |

As a result of the above findings, the Court further finds that SCDC’s mental health
system exposes seriously mentally ill inmates to a substantial riék of serious harﬁ and Plaintiﬁs

have therefore satisfied the objective component of the deliberate indifference standard.

2 «Crisis intervention” refers to SCDC’s response to an actively mentally ill inmate who poses an immediate danger
and must be sequestered for his own protection or the protection of other inmates and correctional officers. -
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The subjective component is met by proof that a defendant “knows that inmates face a
substantial risk of serious harm and disregards that risk by faﬂiﬁg to take reasonable measures to
abate it.” Farmer, 5 11 U.S. at 834-837. At trial, the Plaintiffs presented overwhelming evidence
that SCDC has known for years that its policies and practices expose seriously mentally ill
inmateé to a substantial risk of serious harm but has failéd to take reasbnable.measurés to abate
that risk. The Court finds, therefore, that the Plaintiffs have sétisﬁed the subjective component .
_ of the deliberate indifference standard.

- Asaresult of the above fmdings, the Court grants judgment in favor of the Plaintiffs.

Below, the Court has separated the remainder of this Final Order into two sections. The
first section articulates the factual fmdings and conclusions underlying the Court’s decision with
respect to the objective component by examining each of the six Ruiz factors listed above. The
first section then articulates the factual ﬁhdings and conclusions related to the subjeétive
component. The findings made therein are by a prepondAeranc'e of the evidence. Sectior_l Two
then addresses the remedy the Court will grant in this case and thé mechanism used to achieve it.

With regard to the factual findings and conclusions mentioned below 1n Section One,
there are several references to individual circumstances involving specific inmates. | The
Department argued. at trial thét reference to an individual inmate and- his/her particular situation
was anécdotal and not indicative of the general administration of mental health services.
‘Moreover, counsel for SCDC essentially argued that some of the specific inmate situations were
“outliers” in that such was a constellation o-f ﬁnique events and circumstances that brought about
an unfortunate result. The Court specifically rejects that argument. While no system involving

thousands of inmates is expected to be perfect, the Court finds that the individual circumstances



L.

referred to below are the result of a system that is inherently flawed in many respects,

understaffed, underfunded, and inadequate.

FACTUAL FINDINGS/DISCUSSION

_ A, Objective Component

1. A svstematic program for screening and evaluating inmates to
identify those in need of medical care

As of 2011, 12-13 percent of the SCDC inmate po'pulatioﬁ had been diagnosed by SCDC
with a mental illness and was on the Department’s mental health caseload. From that data, wifh
a total inmate population at the time of trial of 23,306, a 12.9 percent fraction yields an
approximate figure of 3,006 inmates that have been diagnosed as mentally ill.> * Based on
universally accepted national statistics, evidence presented to the Court at trial strongly indicates
this percentage should be much higher. Multiple studies conducted nationwide suggest that a
more accurate percentage of inmates with a serious mental illness should be somewhere in the
range of 15 fo 20 percent. SCDC’s expert; Dr. Scott Haas, testified that seriously mentally ill
inmates ordinarily comprise 18 percent of a prison populatiqn. Plaintiffs’ expert, Dr. Raymond
F. Patterson, testified that after detailed analysis, 17 percent was a conservative estimate of‘

SCDC’s seriously mentally ill population, and the Court finds the basis of his analysis to be

credible.

’

The Court further finds this low, acknowledged percentage of mentally ill inmates at
SCDC troubling becaise it indicates a high likelihood that there are hundreds of inmates with a |
serious mental illness at SCDC who are not receiving any treatment due to deficiencies in the

screening and evaluation process used to identify and classify those with a serious mental illness.

3 Exact numbers fluctuate due to the constant intake and release of inmates.
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This low identification of mentally iﬂ inmates has a synergistic impact on the mentally il
population, as it leads to a reduction in mental health professionals, the further disproportionate -
cutting of costs in difficult economic times wifhin the mental health system because of a
perceived _la;ck of need for services, and a skewed analysis as to the efficacy of the existing
mental health system.' R&E serves as the intake facility for ihinatgs entering into SCDC. K
inmates with mental illnesses are not identified and appropriatel_y classiﬁed at R&E, the Court.
finds that thesé inmates face a substantiai risk of serious harm.

In addition to the concerns mentioned above, there was also evidence presentéd to the
Court of regular violations of the SCDC r.nentallhealth policy, two of which are particularly
relevant to the Court as they relate to the séreening and evaluatic;n process at R&E. First, SCDC
policy requires that a mental health counselor must meet with a# inmate within 48 hours of the
inmate being assigned to that counselor’s caseload. At trial, tflere was evidence submitted to the
Court of regular and persistent violations of this policy. Second, inmates are not being seen‘by a
psychiatrist within thirty days of the counselor’s initial .assessment when a need for psychiatric
treatment is indicated, also a violation of SCDC poﬁcy. Consequently, this results in inmates
who are referred to a psychiatrist at R&E, but are then traﬁsferred into SCDC general pépulation
prior to assessment by that psychiatrist, creating a risk of harm for all inmates.

The Court finds, due to the concerns listed above, that the program used by SCDC for
screening and evaluation fails to adequately idéntify and classify those inmates suffering from
serious mental illness, thereby exposing theﬁ to a substantial risk of serious harm.

2. A treatment program that involves more than segregatlon and close
superyvision of mentally ill inmates

a. Segregation



IO

The treatment program at SCDC places heavy reliance on segregation and use of physical

force against seriously mentally ill inmates, as opposed to treatment.

Mentally ill inmates are substantially overrepresented in segregation units, known as
Special Management Units (“SMU”), within SCDC. -Iﬁmates in segregaﬁon sta)'f in solitary
confinement in their cells 23-24 hours a day. Visitation, telephone, and other privileges are
significantly restricted. As of September 2011, the percentage of mentally ill inmate_s_-in SMUs
at the three SCDC institutions where the majority of men with serious mental illness are assigned
(“Area Mental Health Institutions™) demlonstratves the disproportionate use of segregation to
which members of the Plaintiff class are subjected. At Lee Corfecti_onal Institution (“Lee™), 16
percent of the total inmate population ,waé mentally ill, yet 27 percent of its inmates in SMU
were mentally ill.* The corresponding numbers at Perry Correctional Institution (“Perry”) were
24 percent and 40 percent. At Lieber Corréc;tional Institution (“Lieber”), the differential was
even greater, where mentally ill inmates comprised 20 percent of all inmates, yet 42 percent of
the inmates that §vere in segregation. During this same period, the percentage of mentally ill
inmates in SMUs in all SCDC institutions was 23 percent, even though they represented less than
13 percent of the total inmate population.

Taking the entire population into consideration, a mentally ill inmate is twice as likely to
be placed in segregation as a non-mentally ill inmate. As of September 2011, 16 percent of
inmates on the mental health caseload were in SMUs in contrast with 8 percent of non-mentally
ill inmates. For security detention, the most rest?i’ctive form of segregation, where inmates are

placed in solitary confinement for indefinite periods, mentally ill inmates are more than three

* These percentages are based on the SCDC mental health caseload.
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times more likely to be assigned this status than other inmates, at a rate of 8.7 percent compared

with 2.8 percent.’

Not only are mentally ill inmates overrepresented in SMUs, they also spend

disproportionately longer periods of time in the SMUs. For many mentally ill inmates, this

-period of isolation in SMU has lasted for several years. ~For example, the average cumulative

disciplinary detention sentence for inmates with mental illness as of Janﬁary 13, 2012 was 647
days, compared to 383 days for non—mentglly ill inmates. These averages include extremely long
periods of segregation. for inmatés whose disciplinary detention sentences exééeded their
projected release date from SCDC. . Again, these extended sentences were meted out against
mentally ill inmates at over twice the rate of other inmates. The lengths of these sentences in
segregation were also far greater for members of the Plaintiff class, exceeding their projected
5 .

release date on average by 1,968 days or 5.39 years, compared with 1,065 days or 2.92 years for
other inmates. Of the ten longeSt periods of disciplinary detention sentences beyond projected_ '
release dates, nine of the inmates were inentaliy ill. Their cumulative sentences for solitary
confinement ranged from 20-36 years. |

The evidence showed that these extended periods of segregation too often reflect the
accumulation of disciplinary detention sentences for non-assaultive behavior of mentally ill
inmates. For example, one 51-year-old mentally ill inmate who had been hospitalized at SCDC's
psychiatric facility accumulated 19 years AofA discipljnary detention sentences from. 2005-2008.

For one non-assaultive offense in which he threatened harm, he received 999 days of disciplinary

detention and lost visitation for three years. In interviews with Plaintiffs' experts, he was

% The two principal forms of punitive.segregation are security detention and disciplinary detention. Disciplinary
detention consists of sentences sérved in segregation for a specific period of time for violation of SCDC
administrative rules. Security detention is a classification assigned to inmates determined to present particular risk
to other inmates or staff that often remains in effect for periods lasting several years,
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distressed that he was being denied “400 million dollars in his bank” and was set to appear on the

' television prograin “The Rich and Famous.”

A 27-year-old female méxitally ill inmate accumulated six and a half years of disciplinary
detention segregation and los‘t access fo the té_lephone and visitation for eight years for non-
assaultive offenses, most of which were verbal or préfane threats to staff or other inmates. One
of the charges was prompted when>she threatened twb inmates V&-’hO were making derogatory
remarks about a medical condition that required her to wear diapers.

The evidence revealed that the great majority of the extreme periods in segregation are in
fact served. For example, Leslie Cox, a member of the Plaintiff class, was co’nfinea in SMU for
at least 2,565 consecutive days, from February 2001 - February 2008. I ames Wilson, another
mentally ill inmate, was confined in SMU for at least 2,491 consecutive days.® SCDC récords
provide conflicting information about mentally ill‘inmate Rowland Dowling, who spent either
1,777 or 2,200 consecutive days.in solitary. Other meﬁtally ill inmates were confined in solitary
for similarly lengthy perfods.

SCDC’s Guilty But Not Accountable (“GBNA”) policy should theoretically reduce the
nﬁmber of mentally ill iimnates in segregation but, in fact, has had a negligible effect. SCDC
counselors are responsible for recomrﬁending fiﬁdiﬁgs of GBNA but this Court finds that, as Dr.
Patterson testified, many SCDC counselors are not qualified to analyze accountability. Only 2
percent of mentally ill inmates -receiving segregation sentences a-re determined to meet GBNA

criteria.” - Moreover, of those found to be GBNA, the finding has had no effect on their

6 SCDC records indicate that inmates Cox and Wilson were still in segregation as of February 25, 2008. Tt is

unknown how much longer they remained in segregation after that date.
7 Bvidence introduced by Plaintiffs also showed that a small percentage of the disciplinary detention sentences for
male mentally ill inmates at Area Mental Health Institutions were reduced or waived during a 21-month review

period between 2010 and 2011.
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sentences. Of all inmates in SCDC custody on Septembéf 1, 2011 who had been found GBNA,

25 were mentally ill. Despite being found “not ‘accountable,”. all 25 had been sentenced to

. segregation.

The American Correctional Association (ACA”) defines disciplinary detention or

punitive segregation as follows:
A form of separation from the general population in which inmates
committing serious violations of conduct regulations are confined by the-
disciplinary committee or other authorized group for short periods of time
to individual cells separated from the general population.

ACA Standards for Adult Correctional Institutions Supplement, p. 306 (2008) (emphasis added).
The ACA standards also recognize the potentially harmful effects of puni'tive segregation
on the mental health of any inmate: |
Inmates whose movements are restricted in segregation units may dévelop
symptoms of acute anxiety or other mental health problems; regular
psychological assessment is necessary to ensure the mental health of any
inmate confined in such a unit beyond 30 days. :

ACA Standards for Adult Correctional Institutions, 3 Edition, Standard 3-4244 (2008).

The evidence presented by Plaintiffs demonstrates that SCDC consistentl.y.s‘hoWed little
to no regard for the mental health of inmates in imposing periods of disciplinary or security
detention, in the lengths of the segregatioh imposed, or in the effects on mentally ill inmates.
The Department’s practice consistently violates the ACA standards. Neither the disciplinary
detention sentences nor classifications in security detén_tion are-for short periods of time. Once
in segregation, the level of therapeutic care or intervention to address the needs of mentally ill
inmates is grossly inadequate.

Dr. Janet Woolery, the principal psychiatrist at Lee, estimated that approximately 40-50

percent of the Lee SMU inmates she saw were demonstrating active psychotic symptoms.
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Rather than pfacing mentally ill inmates into treatment programs, it appears that they are merely
placed in SMUs. SMU patients receive ﬂo group ther;apy aﬁd sessions with both psychiatrists
and mental health counselors are seldom held in a confidential setting. Sixty-three percent of the
counselor audits pfoduced by SCDC noted .deﬁciencies for untimely psychiatric sessions and 77
percent noted deficiencies for untimely counselor assessments. Patient medical records provide
further evidence that SMU patients often do not see psychiatrists or counselors on a timely basis.
Fdr‘example, SCDC policy requires that Edward Barton, diagnosed with schizophrenia and
classified as an Area Mental Health patient, be seen by a mental health counselor at leaét once |
every 30 days, as well as by a psychiatrist at least once every 90 days. Yet, from July 2008 —
November 2010, while confined in an SMU, Barton on six occasions went over 30 days without
seeing'a counselor; on four of those occasions he went over 60 days without seeing a counselor;
and once he went 9 months without seeing a counselor. From September 2010 — August 2011,
Barton twice went over 120 days without seeing a psychiatrist and once went over 6 months.
SCDC’s heavy reliance on segregation of mentally ill inmates raises serious concerns for
the Court. As acknowledged by SCDC Mental Health Regional Coordinator Jacqueline Strong,
risk factors for psychosis and suicide increase' while an inmate is in SMU. It is not uncommon

for an inmate in SMU to develop depression and experience a disturbance in eating and sleeping

cycles.

8 Defendants relied upon a Colorado Department of Corrections study to assert that long-term segregation has no
significant detrimental effect on mental health. However, the Court finds that the Colorado study is distinguishable
from the situation at SCDC for two reasons. First, the Colorado study was limited to inmates who had spent no

. more than twelve consecutive months in segregation. Many SCDC mentally ill inmates stay in segregation for much

longer periods of time. Second, the Colorado study was expressly limited to SMUs with substantially similar
conditions to the Colorado State Penitentiary. Plaintiffs’ two psychiatric experts, Dr. Metzner and Dr. Patterson,
each testified they were familiar with the Colorado State Penitentiary and that conditions in SCDC segregation units .
were much harsher. As Dr. Patterson testified, the difference was like “night and day.”
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Moreover, evideﬁce in the case shows conditions in SMUs fall below what is acceptable
for a 21st century correctional institu'tion: SMU cells are both extremely cold and inordinately
filthy, often with the blood and feces of previous bccupants smeared on the floor and walls.

Within the SMU of Lee Correctional Institution is a special 8-cell unit known as “Lee

Supermax.” On February 7, 2008, inmate Jerome Laudman was transferred to.a cell in Lee

Sﬁpermax. Laudman was schizophrenic, intellectually disabled, and had a speech impediment.

According to his mental health counselor, he was neither aggressive nor threatening. No one ,

notified the counselor of Laudman’s transfer to Lee Supermax. According to an internal SCDC
investigative report, Laudman was sprayed with chemical munitions and physically abused by a
correctional officer during the transfer to Lee Superrﬁax. The move was videotaped pursuant to
policy, bﬁt when viewed by the SCDC investigator, the tape was, inexplicably, mostly blank.
Laudman was stripped naked and leftina completely empty Supermax cell. |

On February 11, a correctional officer observed that Léudman was sick and weak but did
not report it. At some point after February 11, Laudman stopped eating and taking medication.
On the morning of February 18, a correctional officer saw‘Léudfnan lying on the cell floor in -
feces and vomit. He lay there “all morning,” according to the SCDC investigative report.. At
approximately 1:30 or 2:00 p.m., two nurses were called. They reported that, in addition to feces
and vomit, 15-20 trays of rotting, molding food were in the cell. Both the nurses and the
correctional officers refused to retrieve the body. After a further delay, two inmates came 1o

retrieve Laudman, who was unconscious but alive. Later that afternoon, however, he died in a

~ local hospital ER of a heart attack. The hospital report noted the presence of hypothermia. The

SCDC investigator found evidence of an attempted cover-up by correctional officers who

cleaned Laudman’s. cell before photographs could be taken. Even after the cleaning, the
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photographs taken by the investigator show the cell in a deplorably dirty state. After Laudman's
death, SCDC did no quality improvement reviews of Lee Supennax procedures and practices. In

September 2008, seven months after Laudman’s death, Dr. Metzner and Dr. Patterson inspected

Lee Supermax and described it as “filthy.”

b. Use of forcé

Mentally ill inmates also suffer from disproportionate, unnecessary, and excessive uses of

force.

i.  Disproportionate Use of Force. Between January 2008 and

September 2011, mentally ill inmates were subjected to uses of force at a rate two and half
times greater than non-mentally ill inmates. During this period, 27 percent of the Plaintiff class
was subjected to the use of force in contrast to only 11 percent of other inmates. At the Area
Mental Hé,alth Institutions for men, the \reliance on use of force was even greater. At Lee,
Lieber, and Pérfy, 40 percent, 43 percent, énd 44 percent of mentally ill inmates were subjected
to force, respectively, while the corresponding numbers of non-mentally ill inmates subjected
to force at these institutions were 23 pércent, 21 percent, and 16 percent, respectively.
Although force was applied far less frequently at Carﬁille G. Graham Co;rectional Institution
(“Graham”), the Area Mental Health Instituﬁoﬁ for woﬁen, the same pattern was present.
| During the relevant review period, only fourtee'ri use-of-force incidents were reported;
however, ten of these incidents were directed toward mentally ill women, even though
members of the Plaintiff class constituted less than half of the total inmates at Graham.
The ev.i'dence was clear and compelljng that SCDC resorts to use of force in'the agency ’s
attempt to manage the conduct of mentally ill inmates. Of the inmates who were subjected to use

of force, each nientally i1l inmate who had been the object of a reported use of force during this
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period was subjected on average to 3.35 separate incid.en'ts, while the use-of-force rate for other
inmates was almost half that, at 1.72 incidents per inmate.

Of the thirty inmates most frequently subjected to the use of force, twenty-six were on thé
mental health caseload. The mental health conditions weré so serious for many of these
individuals that fifteén of the twenty-six required hospitalization during the same period at
Gilliam Psychiatric Hospital (“Gilliam” or “GPH”). Ten of these fifteen inmates were
hospitalized on multiple occasions. James Howard was subjected ‘to 81 separate use-of-force
incidents. Mr. Howard was hospitalized for psychiatric treatment on five separate occasions
during tﬁis same period between January 2008 and September 2011.

’SCDC_’S overreliance on the use of force in attempting to manage mentally ill inmates is,
in part, a direct effeclt of the lack of training correctional oﬁﬁcers receive. SCDCY training
coordmat;)r Yolanda Delgado tes‘tiﬁed in deposition oﬁly twelve days before trial that :“less than
a handful” of correctional officers at’tendéd training sessions intended to improve the staff’s

knowlédge and skills in dealing with mentally ill inmates.

ii. Unnecessary and Fxcessive Use of Force.  Plaintiffs’

corf_ections expert, Steve J. Martin, teétiﬁed that while SCDC’s use—of—force policy was
consistent with_naﬁonal correctional standards, its use-of-force practices were not.” Based on his
review of over 1,000 incident reports at SCDC involving OC spray (pepper épray), M. Martin
testified a p'attern and practice existed that violated national standards and SCDC’s own use-of-

force policy. First, Mr. Martin testified in detail about eighteen case examples at SCDC of the

. unnecessary use of force where no threat of harm or other urgent circumstances were present

and, in some cases, where OC spray was used simply as punishment. Mr. Martin testified, and

the Court finds, that these cases were representatii/e of the more than 1,000 incidents he
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reviewed. Second, Mr. Martin found it common for SCDC correctional officers to use _exc¢ssive
force. For example, contrafy to SCDC policy, SCDC officers routinely gas inmates with OC
spray in amounts that exceed fnanufacturer Ainstructions and at cléser distances than the
manufacturer directs. Mr. Martin identified nine case examples, documented in SCDC reports,

where SCDC officers had used MK-9 crowd control fogger devices in 'large disbursements in

.individual closed cells, again contrary to manufacturer instructions and SCDC policy. In fact,

Mr. Martin testified that having reviewed thousands of uses of OC spray in prisons and jails
throuéhoﬁf the country, he had “never seen MK-9, a crowd'control contaminant, so frequently
used by a correctional force inappropriately.” The use 6f such force is without penalogical
justification.

SCDC’s unnecessary and exceésive use of OC spray on mentally ill inmates is consistent
with its unnecessary and excessive use of physical restraints. Contrary to its policy and national
correctional standards, SCDC places inmates in restraint chairs for predetermined blocks of time
in sét, four-hour 1'nc--r'ements.9 For example, on December 12, 2007, inmate Steven Patterson was
transferred to Perry from Gilliam' but, 'by. SCDC’s mistake, with only five days’ wofth of

psychotropic medications. On January 2, 2008, Patterson’s medical record noted that he had not

received medication since De.cember>17, 2007 “and he’s not doing well.” That same day, he cut

himself with a plastic spoon and was placed naked in a restraint chair for twelve hours, even

though the videotape of his time in the chair shows him calm and cooperative. On January 3, he

. was returned to Gilliam.

® SCDC witnesses testified this practice was changed shortly before the start of this trial so that inmates no longer-
will be placed in restraint chairs for predetermined blocks of time. The timing of this change concerns the Court,
however, for “practices may be reinstated as swiftly as they were suspended.” Thomas v. Bryant, 614 F.3d 1288,

1320 (11" Cir. 2010).
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Mr. Pattefsdn’s exp»eriencevwas only one example of how SCDC uses restraint chairs as a’
substitute for medical treatment. Plaintiffs entered into evidence two gruesome SCDC
videotapes of inmatesl with self-inflicted wounds who were kept in the .restraint chair for
extehdéd periods 6f ti‘me before receiving adequate medical treatment. Inmate Jerod Cook cut |
himself on his arm. Approximately 90 minutes after being discovered, he was placed in a.
restraint chair where he remained for four hours. The videotape shows a pool of blood on the
floor of Mr.. Cook’s cell. He is hardly able to stand before being placed in the restraint chair. He
continues to bleed while in the restraint chair and pleads with ;:orrectional (;fficefs for medical
help. As Dr. Patterson testified, the decision by security staff - rather than by medical staff — to
keep Mir. Cook in a restraint chaif for four hours under those conditions was an “outrageous,
horrific response.”

Inmate Baxter Vinson underwent a similar experience, cutting himself in the abdomen
while in his cell. Approximately three hours and twenty minutes after his wound was
di.scovered, security staff placed him in a restraint chair where he remained for approximately
two hours before being transported to a hospitél. The videotape shows that while in the restraint
chair, Mr. Vinson is éviscerating, with his intestine coming out of the abdominal wall. The tape
fshows'correctional officers tightening the restraints, thereby pﬁtting,additiénal pressure on his
abdomen. As Dr. Patterson testified, this was a.medical emergency that required a sterile
environment. The videotape gi{zes furtﬁer evidence of what Dr. Patterson charactetized as “a
broken system,”

Inmates are often placed naked in restraint chairs. Bathroom breaks ére infrequent, so
that at times they are forced to urinate in the chair. A common practice at Perry when i)lacing

inmates in a restraint chair is to secure them in a painful, “crucifix” position, demonstrated to
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Mr. Martin both by Perry correctional officers and inmates. Inmates Richard Patterson and
| Jonathan Roe both testified about spending hours in what they characterized as the “Jesus”
position.

OC spray and restraint chairs are not the only methods of physical force employed by
SCDC against mentally ill inmates. Shawn Wiles, a mentally ill inmate in SCDC’S_ Maximum
Security Umt, testiﬁed-that correctional officers restrained his arms in a twisted position, soaked
him with water, and left him outside for approximately an hour on a éold December nigh_t.

While SCDC contends these are isolated examples of inappropriate conduct by A
+ correctional officers, it offered little or no evidence of effective supervisor); oversight of the use
of force. Mr. Martin testified that one of the standard protections prison systems use to guard
against excessive use of force is review of use-of-force incidents. The first element of an
effecti-ve review process is an examination of the cases that are referred to senior management
for review of questionable uses of forée. The second (;,lernent consists of an as'se_ssment of the
findings concernjng allegations of inappropriéte force and éorrcctive actions taken. Of the mére
than one thousand cases Mr. Martin reviewed, very few were referred to senior SCDC officials
to assess an alleged inappropriate use of force. Mr. Martin found that of the fewAcases' that were
referred, SCDC officials made virtually no findings of excessive or unnecessary force.

In a prison syétem of more than 23,006 inﬁates, Mr. Martin téstiﬁed that the almost
complete absence of the identification by managefs of inappropriate uses of force is a “huge red
flag” that raises serious questions about the existence of an effective system to mahage the use of-
force by correctional officers. Mr. Martin testified that the risk of harm to mentally ill inmates

from the ﬁnnecessary and excessive use of force, if left unattended and not corrected, is ongoing
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and substantial. The Court finds Mr. Martin’s téstimony, and the bases for his opinions, to be
credible.

The Court is concerned by the absence of referrals for investigation of the cases presented‘
by Mr. Martin, .and the absence of findings by senior SCDC managers that those cases raise
serious questions about the application of force against mentally ill inmates. The Court finds that
such excessive uses of force have been largely unreported, uninvestigated, and unmanaéed. The

Court further finds that Plaintiffs have proven a pattern and practice of the use of unnecessary

and excessive force.

c. | Limited involvement of psychiatrists

A Substantial contributing factor to the lack of én effective treatment program is the
limited involvement of psychiatrists in creating and administering t_reatmeﬁt plans for mentally ill
inmates. _Psy_chiafrists at SCDC have no administrative or'policy-making'duties, and there is
evidence that they do not attend meetings to create and develop treétment plans for inmates. The' :
Court finds that psychiatrists, as the lead mental health professionals in the mental health
program, must be more directly involved in creating and developiﬁg treatﬁent plans.
Fﬁrtherrhore, deposition testimony of some‘ psychiatrists reveals an alarming lack of knowledge
of policies and procedures at SCDC, the levels of care and criterié for referral to a particular
level of care, and the role of the counselor in the mental illness treatment process. For examble,
SCDC psychiatrist Dr. Poiletman did not know what the terms SMU and CI stood for — meaning
Special .Managemeﬁt Unit and Criéis Intervention — terms inextricably tied to mentally Aill

inmates at SCDC. He did not know the difference between Area Mental Health patients and

-'outpatients, did not know what mental health counselors do, and had “no idea” who drafted

treatment plahs. Likewise, Dr. Crawford, the principal psychiatrist at Graham, could not
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describe the distinction between an Intermediate Care Services patient and an Area Mental
Health Patient. She did not review treatment plaﬁs and did not start attending treatment team
meetings until after her deposition. Dr. Wooiery, the principal psychiatrist at Lee, was
unfamiliar with treatment plans, did not know whether any of her patients were in I%ze »

Supermax, and had never seen Lee Supermax herself. The Court finds these examples both

‘ illuminating and disturbing. For psychiatrists and other mental health staff at SCDC to provide

effective services, they must have a more intimate knowledge of the processes and procedures
vital to the mental health services system they are expected to direct.

d. Limited access to higher levels of care

Finally, SCDC’s treatment program fails to provide mentally ill inmates with sufficient

~ access to higher levels of care. All correctional mental health systems are organized by levels of

care, and SCDC’s system comprises four levels. From lowest to highest, these are outpatient,

area, intermediate (ICS), and inpatient. The higher the level, the more services and staffing are

\

required.

SCDC’s Mental Health Director, Pamela Whitley, estimated that in 2008 the combined
ICS and Area Mental Health caseload at SCDC was 515. In 2012; howevér, the combined ICS
and area caseloa.d—‘was onlyl' 310, a 40'pe:rcent reduction. In February 2008, at Lee and Licber
combined there were 212 area and 211 outpatient mental health inmates, a 50/50 split. By
September 2011, however, there were onlsz 83 area inmates at Lee and Lieber (14.8 peréent),
while the outpatients numbered 478 (85.2 percent). From 2003 to 2011, male ICS inmates
decreased from 315 to 135. The women’s ICS program was discontinued, then revived, but at
the time of tﬁal consisted of only five inmates. In the 1990s Gilliam, the 88-bed inpatient

psychiatric facility for male inmates, operated at full capacity, but at the time of trial only 47

{
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beds were filled. It is uhdisputed that women inmates have a higher rate of mental illness than
male inmates, but from 2007-2009 SCDC referred only 13 women to Geo Care (formerly “Just
Care”), a private company With which SCDC contracts for inpatient psychiatric services for
female inmates. SCDC offered no persuasive explanation for the decline in the number of
inmates receiving higher levels of services during a périod' when the overall inmate population
and mental heaith case load remained flat.
e, Conclusion

This Court finds that SCDC’s use of force and segregation, as opposed to treatment, in a

mental health system wﬁere psychiatrists havé limited roles and where inmates face éystemi_c

obstacles in accessing higher levels of care, creates a substantial risk of serious harm for inmates

_ with serious mental illness.

3. Employment of a sufficient number of trained mental health
professionals ’

The Coust finds that the mental health program at _SCDC is suBstantially understaffed.
This has a causal effect for many insufficient aépec’ts of the mental health program and greatly
inhibits SCDC’s ability to provide effective services to its menta]ly.ill inmate population.

From 2008-2011, psychiatric staff. at SCDC (psychiatrists and psslchiatric nurse
practitioners) ranged fro-m 4.5 to 5.5 full-time equivalents (FTEs). At the time. of this trial,
SCDC had 5.5 FTE psychiatric staff serving an estimated 2,409 inmates oﬁ psychotropic
medication, for a ratio of 1:437. If 17 percent of SCDC’s population is mentally ill, rather than
the 12.9 percent‘ diagnosed by SCDC, the estimated numb‘er‘of inmates on psychotropic
medication should be 3,170 and tl;e ratio then is 1:575. Based on the testimony‘ of Dr. Metzner

and Dr. Patterson, the Court finds an appropriate ratio would be one FTE psychiatrist/psychiatric
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nurse practitioner to every 150-200 inmates on psychotropic medication. ‘At Gilliam, there are
1.2 FTE psychiatrists 4a¥1d psychiatric nurse practitioners for 62 patients, a'1:52 ratio. Based on
the téstimony of Plaintiffs’ e;(pel“ts, the Court fmds that an approbriate ratio for an inpatient
setting would be 1:20. For the ICS program, there is currently .7 FIE psychiatric staff for 135
patients, a ratio of 1:193. Based on the testimony of Plaintiffs’ expeﬁs, the Court finds that an’
appropriate ratio for intermediate care would be 1:150.

The Court also finds that SCDC is unaérstaffed in ciinical psychologists. In 2003, SCDC
employed or retained four FTE clinic;al psychologists but neéded? by its own.admissi(;n, seven.
- From--2007—2011, however, SCDC averaged only .3 FTE péychologistsfo TQ add some context,
"SCDC’s expert, Dr. Haas, testified that the Kentucky: Department of Corrections, his former
employer, had 15-16 4FTE psychologists to serve a‘total population of 12,000 - 13,000 infnates, a
-ratio of approximately 1:800. By contrast, SCDC’s .3 FTE psychologists serve a total popitlation
of approximately 23,000 inmates, a raiio of 1:69,697.

Likewise, the ratio for counselors »at Area Mental Health Institutions as of January 2012
is also problematic: 1:72 at Lee; 1:84 at Perry-; and 1:100 at Lieber. In response to this
inforrﬁation, Dr. Patterson and Ms. Whitley, SCDC’s Mental Health Directqr,agreed that a more
appropriate ratio for counselors at the Area Mental Health Institutibns is 1:40. Counselor
staffing at dutpatient prisons is also insufficient.. Ms. Whitley testified she became *‘very
céncerﬁed” when counselor-patient ratios at outpatient prisons exceeded 1:65, and Dr. Patterson
a'greed.l SCDC data, however, shows that counselor ratios at most of its outpatient prisons
exceed 1:65. At the time of trial, the counselor-patient ratio at McCormick Correctional

Institution was 1:157 and at Turbeville Correctional Institution 1:183.

10 Shortly before trial, SCDC increased its psychologists to .7 FTE.
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Iﬁ total, Dr. 'Patterson recommended that SCDC employ at least an additional 20 FTE
counselors, 14.5 FTE psychiatrists, and 17 FTE other types of mental health professionals. The
*Court accords great Weight to Dr. Patterson’s recommendations for staffing.

Whilé it is clear that SCDC does not have enough counselors, it is equ-a'lly clear that

many of the counselors they do employ are unqualified. Hiring unqualified counselors can lead

" to the kind of deterioration in the delivery of mental health services that Perry experienced in

2009-2010._ Within a period of a few months, all five of Perry’s counselors were fired or '
resigned under investigation or followihg a serious reprimand. As Dr. Patterson testified, those
counselor departures had a significant effect on meﬁtal health services provided at Perry,
resulting in the cancellaion of many psychiatric clinics and grdup therapy sessions.
Disciplinary reprimands in counselor personnel files give further evidence of the overall poor
quality of SCDC counselor services. |

In 2009, SCDC bggan conducting internal andits of its meﬁtal health counselors. As Dr.
Patteréon and Dr. Metzner testified, the audits document a wide rénge of serious counselor
deficiencies. Scores were parficularly poor for Lee, Lieber, and Perry, the male Area Mental
Health Institutions, where 55 percent of the audits were either “unsatisfactory” or “sétisfactory,
but With major concerns.” Sorhe of the deficiencies vlistéd are disturbing. They in-chllde'
nuUmMerous inétahces of mentally ill inmates going for many months without seeing a counselor or
psychiatrist, in violation of SCDC policy; treatment plans that were out of déte and incomplete;
and inadequate documentation of medication administration and group therapy sessions. Some

counselors repeatedly failed their audits.

The Court finds that inadequate mental health staffing at all levels within SCDC

represents a substantial risk of serious harm to inmates with serious mental illness.
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4, Maintenance of accurate, complete, and confidential mental health
treatment records '

A treatment plan is intended to be a dynamic and fluid process that continues on a
regularly scheduled basis, supplemented by constant updates and revisions. In order to be
effective? t"reatment plans must be accurate, complete, readily accessible to professional staff, and
confidential. During trial, evidence was presented to the Court indicating that documentation
and maintenance of these rgcords is éoor. The treatment plans and autémated medical records |
(“*AMR”) do not clearly state problems, objectives, goals, or evern identify plan-responsible staff.

The importance of maintaining accurate and complete treatment records is vital to any~
medical services delivery system. For mentally ill inmates in pafticular, treatment plans and
AMRs are critical for assessing progress as well as the effect of medication and therapy.

In addition, Dr. Metzner. offered several examples of basic information about its mental
health program tﬁat SCDC’s aged compufer system is unable to provide. For example, SCDC’s
computer system cannot retrieve the names or numbers of all inmates referred to the ICS
program; the number of women inmates referred to Geo Care for inpatient psychiatric services;
the number of inmates who have made serious suicide attempts; or the number of inmates whose
psychotropic medications have expired without being timely renewed.

In summary, the‘evid'en‘ce in this case shows that the _recordkeeping system for SCDC is
outmoded, poorly maintained, and not readily accessible to all staff. The Court finds that
SCDC’s failure to maintain accurate and complete mental health treatment records represents a

substantial risk of serious harm to mentally ill inmates.
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5. Administration of psychotropic medication only with appropriate
supervision and periodic evaluation

In evaluating this factor, some of the same concerns overlap with those of the previous
factor — maintenance of accurate, complete, and confidential mental health treatment plans. The
Court, however, will note three specific issues that raise further concerns. First, Medication

Administration Records (“MAR”) of mentally ill inmates provide crucial information'upon

* which psychiatrists rely. SCDC uses standard MAR forms where nurses are required to sigﬁ

their initialé to confirm that me.diCation was provided and administered. At trial, various MARs
weré introduced iﬁdicating the absence of initials and absence of any record that medications
were provided at all. This indicates either the medication was not provided or the nurses failed
to maiﬁtain accurate -fecords. For example, in October and November 2008, inmate Jonathan
Mathis was prescribed one medication to be taken twice a day and two other medications to be
taken once a day." From his MAR, however, it appears he received no medications either month,
without explanation.
Although counselors monitor MARs, the Court agrees with Dr. Patterson that SCDC

counselors are not qualified to do so, as evidenced by counselor audits showing deficient MARs.

 Ms. Delgado acknowledged that a failure to adequately monitor MARs has no effect on a

counselor’s audit score. For example, the only audit that one Lieber counselor has ever passed
was an audit in- which 14 of the 15 MARSs reviewed for which she was responsible were found
incomplete or outdated.

The second issue of concern involves the suicidé of Robert Hamberg. SCDC records

show that Mr. Hamberg’s morning medications had expired — specifically his anti—pSychoﬁc

- medicine Geodon — which he was supposed to receive twice a day. Nevertheless, his counselor
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was still recording that he was compliant with his ﬁedication,— that he was receivir)g it in the
mornings and evenings. Thus, Mr. Hamberg was only receiving half of his prescribed dosage of
anti-psychotic medicatiqn. Mr. Hamberg comrnitted- suicide on June 9, 2010 at Perry
Correctional Institution. |

The third issue of major concern in the area of medication administration involves pill
lines. As Dr. Patterson testified, medication compliance is especially difficult for many mentally
ill inmates, due to medication .side effects and the nature of their illness. At many institutions,

pill lines occur between 3:00 - 4:00 a.m., and mentally ill inmates are often left to their own

devices to timely awake, stand in line, and then take their medication. The timing, press of

business, and lack of individual attention at the pill line lends itself to inmates failing to take
psychotropic medications.

This Court finds that the failure to appropriately supervise, evaluate, and dispense
psychotropic medications creates a substantial risk of serious harm to inmates with serious

mental illness.

6. A basic program to identify, treat, and supervise inmates at risk for
suicide

a. The setting of Crisis Intervention (“CI”) cells

At trial, Dr. Patterson identified seven mentally ill inmates at SCDC, in addition to
Jerome Laudman, whose deaths from 2008-2011 were both foreseeable and preventable.“ In his
opinion, two common factors contributed to these deaths. First, crisis intervention cells are

located in segregation units, not in a medical setting, and thus lack sufficient medical interaction

! 5ix of these were suicides. The seventh, Stephen Jeter, was not ruled a suicide, but his death was related to a
failed suicide attempt. Moreover, the Court is aware that two more SCDC inmate suicides occurred while this trial
was actually in progress, one at Lee and one at-Lieber, with both decedents either on or should have been on the '

mental health caseload.
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and treatment. For example, CI inmates 'are not being assessed daily for mental health purposes.
As of the daté of trial, SCDC‘policy only required thatlinmates in CI be seen Monday through
Friday, excluding holidays, and this policy is often violated. Inn[fates in CI cells spend the entire
day in those cells, and are held for long periods of time — typically one to two weeks — but
sometimes longer. CI cells, like other SMU cells, are cold and ﬁlthy, with trash, blood, and
feces scattered or smeared about. Inmateé are placed naked in CI cells. They often are not
provided a blanket, and when one is provided it often is not clean. CI cells do ﬁot have
mattresses. Inmates sleep directly on a cold steel or concrete slab. Inmate Richard Patte‘rson
testified how he tore up his Styrofoam food trays, then spread the pieces on his copcrete slab to

serve as a form of mattress. In addition, most inmates in CI do not see a psychiatrist and are not

allowed group therapy. Interaction with counselors is brief, limited, and not confidential.

For at least a three-year period, from 2008-2010, correctional officers at Lieber, at times

v.with the acquiescence of mental health staff and at other times without their knowledge,

routinely placed CI inmates naked in shower stalls, “rec cages,” interview booths, and holding
cells for hours and even days at a time. Most.of these alternative CI spaces did not have toilets
and none were suicide resistant. Details of these placements are contained in Dr. Metzner and
Patterson’s inspection report, entered into evidence, as well as in their testimony and the

testimony of various inmates. SCDC’s own logs document over 100 of these alternative

placements during the 27 months for which logs were provided.’” The Court finds that the vast

majority, if not all, of these placements were for inmates on crisis intervention. SCDC logs show
that 55 of these placements at Lieber were for twelve hours or longer and 29 exceeded 24 hours.

Inmate Isaac Anderson was confined over 86 consecutive hours in a Lieber rec cage from April

28CDC could not locate Lieber SMU logs for severai of the months requested.
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2-6, 2009, with his first documented bathroom break coming after 42 hours in the cage. The
interview booths and showers used for CI were ofteﬁ filthy and too small a space in which to lie

down. Correctional officers brought CI inmates “finger food” meals to these spaces. Since

inmates were not always provided bathroom breaks, some were forced to urinate and defecate in

the same .spaces where they were fed. Moreover, the Court finds thaf the use of such
inappropriate spaces for CI has not been limited to Lieber. Plaintiffs presented inmate testimony
and other evidence that SCDC has placed CI inmates in such Spac_:es at other instifutiéns prior to
2008 and after 2010. For the reasons discussed, the Court finds that SCDC’S normal CI
placeménts expose inmates with serious mental illness to a substantial risk of serious harm. The

dehumanizing conditions of SCDC’s alternative CI placements expose inmates to even greater

risk.

b. Lack of constant obséryation

Second, SCDC’s policy does not require constant observation; rather, inmates in CI cells
are checked on 15-minute inte.rvals; documented in cell-check logs. The evi_dgnce before the
Court contains proven instances of fabricated cell check logs. For example, the cell check log of
inmate Edward Brokton noted that at 6:30 a.m. on February 2, 2010, he was eéting breakfast,
eveﬁ though an ﬁour -earlier, ét 5:30 am., Broxton had hanged himself in his CI'cell at Lee.
Many of the cell check logs for Jerome Laudman were initialed “GM,” althoﬁgh the only Lee
Supermax correctional officer with those initials denied making the entries or authorizing anyone
to use his signatﬁre;. The SCDC Inspector General report on the drug overdos¢ suicide at Perry
of inmate James Bell documented evidence that his cell check logs had also been falsified. To
make matters worse, on the Saturday before Bell’s suicide his aunt, in an-upset state, phoned

SCDC to warn them of a “goodbye letter,” suicidal in nature, she had received from her nephew.
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SCDC mental health staff did not check on Bell until two days later, on Monday afternoon, when
a counselor found him dead in his cell.

SCDC’s expert, Dr. Haas, aéréed with Dr. Patterson and Dr. Metzne; that inmates on
suicide wétch reqﬁire continuous observation. In 2008, inmate Brian Schriefer committed
suicide while on CI at Gilliam by stuffing either toilet paper or a paper gown down his throat.

As a result of Schriefer’s death, SCDC stopped distributing gowns to CI inmates, instead

. requiring them to remain naked while in CI. SCDC did not change its policy, however, on

continuous observation of suicidal inmates. Continuous observation would have prevented

Schriefer’s death.

The Court finds that SCDC’s suicide prevention and crisis intervention practices créate a
substantial risk of serious harm to seriously mentally ill inmates.

7. Summary of objective component

A‘s detailed above, this Court finds that the evidence in this case has proved SCDC’s .
mental health program is inherently flawed and systemically deficient in all major areas. The

Court further finds that a major contributing factor to the deficiencies in the SCDC program is.

* the lack of a formal, comprehensive quality management program.

'Finally, having observed the testimony of the psychiatric and correctional experts for

both Plaintiffs and Defendants, this Court finds Plaintiffs’ experts more credible. In part, this

finding is due to a comparison of their credentials and experience; in part, due to their relative
persuasiveness on the witness stand; and in part, due to the wide disparity between Plaintiffs’ and
Defendants’ experts in case preparation and particular knowledge of the SCDC system.

Based on the testimony of these _éxpérté and the other evidence presented at trial, the

Court finds that SCDC’s mental health program exposes inmates with serious mental illness toa
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substantial risk of serious harm. Plaintiffs have therefore satisfied the objectfve component of
the deliberate indifference standard.

B. Subjective Component

The subjective component of the deliberate indifference standard requires proof that
SCDC knew that Plaintiffs were exposed to a substantial risk of serious harm, but failed to take -

reasonable measures to abate the risk. Farmer, 511 U.S. at 847. The subjective component

~ should be determined in light of the prison authorities’ “attitudes and conduct at the time suit is

brought and peréisting thereafter.” Id. at 845-846.

The evidence is overwhelming that SCDC has known for over a decade .thz'it its system
exposes seriously mentally ill inmates to a substantial risk of serious harm. In 1999, SCDC
retained Dr. Patterson (Plaintiffs’ expert), through a grant, to inspect its mental héalth program.
His report, issued in 2000, characterized the program as being in a state of “profqund crisis.” 'In

October 2000, a Joint Legislative Proviso Committee report concluded that “inmates with mental

- illness are not receiving adequate treatment . . . and oftentimes leave prisons worse off than when

they entered.” In April 2003, a South Carolina Task Force whose ﬁlembefs included three
former SCDC Directors issued a report that concluded Gilliam was “clearly inadequate.” In May
2003, the South Carolina Department of Mental Health issued a report on SCDC’s mental health
program, noting “[tJhe lack of psychiatric coverage has resulted in a critical situation, with
extremes of poor care, inhumgne treatment, and dangerousness . . . .” In September 2003, SCDC

Director Jon Ozmint, in an application for technical assistance, stated that “[t]he current plight of

persons with mental illness at SCDC is at a crisis level.” In June 2005, the Plaintiffs filed their

Complaint in this case, alleging constitutional deficiencies in SCDC’s program. From 2006-

2010 Plaintiffs’ experts issued eight site inspection reports criticizing conditions in SCDC
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facilities. In October 2007, SCDC psychiatrist Dr. Michael Kirby wrote a letter to his :_:g_t_lpervisor

noting .several serious problems ﬁth SCDC’s mental health system.v In june ZdOé,- SEDC

investigator Lloyd Greer issued his report on the death at Lee Supermax of Jerome Laudman.
From 2008-2010, Lieber SMU logs docﬁmented thé use of shower stalls and other inapproprfate

spaces for CI placements. In 2009-2010, SCDC was aware that the éo‘unselor shortage at Perry .
éreated serious deficiencies in the delivery of mental health services. In January 2010, a United
States. Department of Justice report was highly critical of SCDC’s medication management and
administration practices. SCDC’s own counselor audits from 2010-2011 f":i"'g'aled NUmMerous
. unsatisfactb‘ry practices and méjor deficiencies. January 2012 internal data shoi;éd counselor-to-
patient ratios at many SCDC facilities that were excessively high. Finall.y; through the discovery
process in the litigatidn' of this case from 2005-2012, SCDC-was made aware of_ the serious
allegations raised by Plaintiffs and their experts, many of which are supported by SCDC’s own
records. -

The Court finds from this evidence that SCDC knows and_has known, since before this
lawsuit was 'filed,- and persisting thereafter until the time of trial and even to present date, that its A
menfal_ health pfogram is systémically deficient and exposes seriouslyinentally ill inmates to a
substantial risk of serious harm. | |

That, howeve‘r, does not end the analysis. The second element of the subjective
component focusés on action: has SCDC taken reasonable measures to abate the risks of which
itis aware? The evidence shows that ffom 1999 until the filing.of this action in "2(_)0_5 , SCDC did
virtually nothing to address, much less eliminate, ‘the substantial risks of serious harm to which
class members were exbosed. What limited action SCDC haq taken since the. filing of this

lawsuit has had little to no effect in abating the unconstitutional deficiencies -this Court has
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found. “[T]o rely on intervening events occurring after suit has been filed the defendants must

satisfy.the héavy burden of establishing that these such events ‘have completely and irrevocably
eradicated the effects of the alleged violations.”” Thomas v. Bryant, 614 F.3d 1288, 1320-21
(11™ Cir. 2010). |

SCDC has faiied to meet this “heavy burden.” At trial SCDC identified the measures it
has Faken since 2005 to improve its mental Health program. These include the hiring of two
administrators and some administrative support staff, an increase in psychiatric staff FIEs, a re-
organization of group therapy,‘a new protocol for addressing self-injuring behavior (“SIB™),
mental health dbrms, iﬁcreased use of -tele-psychiatry, new training programs for clinical and

security staff, and counselor audits.

The Court finds that these are small steps that have had little impact on the sysfemic
deficiencies in SCDC’s mental health program. The mere hire of administrators to replace other
administrators is not necessarily an improvement. Additional administrative support staff does

not address the dire need for more clinical staff. Since 2008, SCDC’s psychiatric staff has

remained relatively flat and currently consists of 5.5 FTEs, although this Court has found that at

least 14.5 FTEs are needed. As discussed, counselor and psychologist FTEs are far too low.
Reorganized or not, group theraﬁy sessions érc frequéntly cancelled and unavailable for most
inmates in segregation and crisis intervention. SCDC introduced no persuasive evidence that its
new, decentralized SIB protocol has improved SIB-related issues. SCDC’s concentration of.
some mentally ill iﬁmates in designated dorms is no substitute for aﬁ adequately staffed mental

health program. At the time of trial, SCDC had not implemented expanded tele-psychiatry

~ services, but had merely requested a feasibility study. SCDC’s training programs are limited in

scope and poorfy attended. Counselors are the only mental health clinicians subject to formal
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audits, and those audits, though limited in scope, reveal alarming deficiencies. Despite a low bar

for passing, many counselors fail their audits, some repeatedly.

-Half-hearted measures.will not foreclose a finding of deliberate indifference. “Patently
ineffective gestures purportedly directed towards remedying obj ectively unconstitutional
conditiéns do not prove a lack of deliberate indifferénce, they demonstrate it.” Standards Order
at 13, (quoting Coleman v. Wilson, 912 F. Supp. 1282, 1319) (E.D. Cal. 1995)). See also
Thomas, 614 F.3d at 1320 (11th Cir. 2010) (“practices may be reinstated as swiftly as they were
suspended”). The steps SCDC has taken have been small ones, characterized by SCDC itself as

“band aids,”13 many of which were instituted shortly before and even during trial, that have

. failed to adequately address the known systemic deficiencies in its mental health program. The

.

SCDC mental health program needs far more than band aids, and the Court finds that the
measures taken by SCDC to correct its systemic deficiencies are neither reasonable, timely, nor
effective.  Plaintiffs have therefore satisfied the subjectivé component of the deliberate

indifference standard.

REMEDY TO ADDRESS CONSTITUTIONAL VIOLATIONS

A. Overview

In devising a remedy for the.constitutional deficiencies at SCDC, the Court is required to
balance two competing interests. First, it is not the role of this Court to micromanage the daily
administration of the mental health program at SCDC. Moreover, this décision comes in a time
of economic recession and heavy scrutiny of governmental expenses. Howevgr, “[c]ourts may
not allow constitutional violations to continue simply because a remedy could involve intrusién

into the realm of prison administration.” Brown v. Plata, 131 S.Ct. 1910, 1928-29 (2011).

13CDC’s June 8, 2009 Memorandum on Applicable Standards contended that SCDC had a “Well-developed mental
health system . . . in place for decades,” that needed nothing more than “band aids or other minor remedies.”
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Additionally, the economic “cost of protecting a constitutional right cannot justify its total
denial.” Bounds v. Smith, 430 U.S. 817, 825 (1977). “A plea of lack of funds is an insufficient
justification for the failure of the executive .depal“cment” to p-fovide constitutic;nally mandated
treatment programs. Crain v. Bordenkircher, 176 W.Va. 338, 364, 342 S.E. 2d 422, 449 (1986),
(quoting Moore vStarcher 167 W.Va. 848 - 853, 280 S E.2d 693, 696 (1981)) |

Second, under the separation of powers doctrine, this Court may not usurp the authority

. of other branches of government. The separa_tioh of powers doctrine, however, “is not fixed and

immutable.” State v. Langfbrd, 400 S.C. 421, 434, 735 S.E.2d 471, 478 (2012). On the contrary,

_ the doctrine contains “grey areas” and an “overlap of authority” among governmental branches.

Id

“Separation of powers does not require that the branches of government be
hermetically sealed; the docirine of separation requires a cooperative
accommodation among the three branches of government; a rigid and
inflexible classification of powers would render government unworkable.”
At its core the doctrine therefore “is directed only to those powers which
belong exclusively to a single branch of government.”

Id. {quoting 16A Am.Jur.2d, Constitutional Law § 244, 246).

In Blaney v. Cmmr. of Corrections, 374 Mass. 337, 372 N.E.2d 770 (1978), following
defendants’ submission of deficient plans to remedy prison conditions, the court entered a
remedial order giving explicit directions.for defendants to follow. The court rejected defendants’
argument that the order violated separation of powers, noting that courts have power to direct
public officials to carry out their lawful obligations. 374 Mass at 339-42, 372 N.E.2d at 773-74.
“As to judges’ authority to fashion detailed orders to correct established violations of

constitutional rights . . . [sJuch functions are judicial, and in no way usurp the power of the

executive.” 374 Mass. at 342—43, 372 N.E.2d at 774, citing Swann v. Charlotte-Mecklenburg

36



County Bd. of Educ., 402 U.S. 1, 15 (1971); U.S. v. Montgomery County Bd. of Educ., 395 U.S.
225, 234-36 (1969). See also In re K.C., 325 1ll. App. 3d 771, 779-80, 759 N.E.2d 15, 23 (2001)

(“When the legislature creates a statute that contemplates an interplay between the courts and the

‘executive branch, court orders directing the actions of the executive agencies do not violate the

docﬁ‘ine of the sepafation of powers.”); Crain, 176 W.Va. at 364, 342 S.E.2d at 449 (whefe a
court ordered the West Virginia Department of Corrections to implement an extensive remedial
plan addressing constitutionally deficient prison conditions.); Haley v Barbour Cnty., 885 So. 2d

783, 790 (Miss. 2004) (noting court regulation of the number of inmates a county may deliver to

~ a prison does not violate separation of powers.); Massameno v. Statewide Grievance Comm.,

"234 Conn. 539, 567, 663 A.2d 317, 333 (1995) (stating a court does not violate separation of

powers do.ctrin'eiby supervising and disciplining executive_ branch prosecutors.)

Finally, fhis Court is bound to uphold the South Carolina Constitution and protect the
rights of the mentally ill inmates at SCDC. Moreover, it is the action of ‘a circuit court that
triggers the placement of an .inmate into the custody of SCDC, under Court authority, and thus
this Court has. the inherent power - and responsibility — to see that the imprisonment of that
inmatel compl ies wi_th constitutional mandates. - The Court is convinced that to view the evidence
put forth in this case and then do nothing could be a great misca'rfiage of justice.

| To address the constitutional deficiencies in the.meﬁtal health system at SCDC, Plaintiffs
have proposed a remedial plan comprised of three componenté. First, SCDC would be required
o submit a written plan for femedying the systemfc deficiencies identified by the Court. Second,
SCDC must rely upon factors and guidelines identified by the Couit.in creating this plan, which
the Court will then review and either épprove or disapprove. Third, the Court will retain

jurisdiction of this- case and appoint expert monitors and/or a special master who will report
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periodically to the Court.. SCDC has raised objections to this plan, arguing that it constitutes an
impermissible burden shift and is violative of the separation of powérs do ctriI_le.

‘The Court denies SCDC’s objections. It would be highly impractical for Plaintiffs to
identify énd create a plan to implement -chahges to the mental health system at SCDC. Rather,
once the Court has- ruled, SCDC is in the best position to propose steps and changes fo its
existipg SYStGI;l. See Alexander S. v. Boyd, 876 F. Supp. 773, 804-04 (D.S.C. 1995) (where a
coutt ordered the South Carolina Department of Juvenile Justice to submit remedial plan- within

120 dayS of order); Crain, 176 W.Va. at 341, 342 S.E.2d at 426 (where a court ordered the West

* Virginia Department of Corrections to submit remedial plan within 180 days of order). As a

result, the Court adopts Plaintiffs’ proposals and requires SCDC to submit a written plan to the
Court within 180 days of the date of the Final Order in this case. In executing the remedial plan

to be submitted by. SCDC, the Court will retain jurisdiction but also intends to appoint a monitor

who will report periodically to the Court. The Court will provide the parties, through motions,

~ an opportunity to suggest the appropriate appointee(s) to oversee this process.

B. Remedial Factors and Guidelinés

In formulating specific factors and guidelines for SCDC’s remedial plan, the Court will
again utilize the Ruiz factors above, along with additional sub-factors and components listed
theréunder. In devising a plan to remedy the constitutional deficiencies identified by the Court,

SCDC shall be directed in the Order torprepare a written plan that includes, at a minimum, the

following:
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The development of ‘a systematic program for screening and
evaluating inmates to more accurately identify those in need of mental
health care : :

i. Develop and implement screening parameters and
modalities that will more accurately diagnose serious
mental illness among incoming inmates at R&E with the
stated goal of increasing the number of inmates recognized
as mentally ill and being admitted to the mental health
program by a minimum of two percentage points (14.9
percent of the inmate population);

ii. 'The implementation of a formal quality management
program under which mental health screening practices are
reviewed and deficiencies identified and corrected in
ongoing SCDC audits.of R&E counselors;

ili.  Bnforcement of SCDC policies relating to the timeliness of
assessment and treatmient once an incoming inmate at R&E
is determined to be mentally ill; and

iv.  Development of a program that regularly assesses inmates
within the general population for evidence of developing
mental illness and provides timely access to mental health
care.

The development of a comprehensive mental health - treatment -
program that prohibits inappropriate segregation of inmates in
mental health crisis, generally requires improved treatment of
mentally ill inmates, and substantially improves/increases_mental
health care facilities within SCDC

a. Access to Higher Levels of Care

i.  Significantly increase the number of Area Mental Health
‘inmates’ vis-a-vis outpatient mental health inmates and
provide sufficient facilities therefor;

ii.  Significantly increase the number of male and female
inmates receiving intermediate care services and provide
sufficient facilities therefor;

fii,  Significantly increase the number of male and female

inmates receiving inpatient psychiatric services, requiring
the substantial renovation and upgrade of Gilliam
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iv.

1.

iii.

.

vi.

vil.

Psychiatric Hospital, or its demolition for construction of a
new facility;

Significantly increase clinical staffing at all levels to
provide more mental health services at all levels of care;
and

The implemenfation of a formal quality management
program under which denial of access to higher levels of
mental health care is reviewed.

b Segregation

Provide access for segregated inmates to group and
individual therapy services;

Provide more out-of-cell time for segregated mentally ill
inmates;

Document timeliness of sessions for segregated inmates
with psychiatrists, psychiatric nurse practitioners, and
mental health counselors and timely review of such
documentation;

Provide ‘access for segregated inmates to higher levels of
mental health services when needed;

The collection of data and issuance of quarterly reports
identifying the percentage of mentally ill and non-mentally
ill inmates in segregation compared to the percentage of
each group in the-total prison population with the stated
goal of substantially decreasing segregation of mentally ill
inmates and substantially decreasing the average length of
stay in segregation for mentally ill inmates;

_' Undertake significant, documented improvement in the
cleanliness and temperature of segregation cells; and

. The implementation of a formal quality managemient

program under which segregation practices and condltlons
are reviewed. : '
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il.

iii.

iv.

Vi.

Vii.,

viii,

- ix,

Use of Force

Development and implementation of a master plan to
eliminate the disproportionate use of force, including
pepper spray and the restraint chair, against inmates with
mental illness; -

The plan will further require that all instruments of force,
(e.g, chemical agents and restraint chairs) be employed in a
manner fully consistent with manufacturer’s instructions,

~and track such use in a way to enforce such compliance;

Prohibit the use of restraints in the crucifix or other

~ positions that do not conform to generally accepted

correctional standards and enforce compliance;

Prohibit use of restraints for pre-determined periods of time
and for longer than necessary to gain control, and track
such use to enforce compliance;

The collection of data and issuance of quarterly reports

- identifying the length of time and mental health status of

inmates placed in restraint chairs;

Prohibit the use of force in the absence of a reasonably
perceived immediate threat;

Prohibit the use of crowd control canisters, such as MK-9,
_in individual cells in the absence of objectively identifiable

circumstances set forth in writing and only then in volumes
consistent with manufacturer’s instructions;

Notification to clinical counselors prior to the planned use
of force to request assistance in avoiding the necessity of
such force and managing the conduct of inmates with
mental illness;

Develop a mandatory training plan for correctional officers
concerning appropriate methods of managing mentally ill
inmates;

Collection of data and issuance of quarterly reports

concerning the use-of-force incidents against mentally ill
and non-mentally ill inmates; and
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xi.  The development of a formal quality management program
under which use-of-force 1nc1dents involving mentally ill
inmates are reviewed.

Emplovment of a sufficient number of tfained' mental health
professionals

i. Increase clinical staffing ratios at all levels to be more
consistent with guidelines recommended by the American
Psychiatric ~ Association, the American Correctional
Association, and/or the court-appointed monitor;

ii. Increase the involvement of appropriate SCDC mental
health clinicians in treatment planning and ireatment teams;

iii. Develop a training plan.to give SCDC mental health
clinicians a thorough understanding of all aspects of the.
SCDC mental health system, including but not limited to
levels of care, mental health classifications, and conditions
of confinement for caseload inmates;

iv.  Develop a plan to decrease vacancy rates of clinical staff
positions which may include the hiring of a recruiter,
increase in pay grades to more competitive rates, and
decreased workloads;

v. Require appropriate credentialing -of mental health
counselors;

vi. Develop a remedial program with provisions for dismissal
of clinical staff who repetitively fail audits; and

vil. Implement a formal quality management program under
which clinical staff is reviewed.

Maintenance of accurate, complete, and confidential mental health
treatment records

i. Devélop a program that dfamaticélly improves SCDC’s
ability to store and -retrieve, on a reasonably expedited
basis:

"¢ Names and numbers of FTE clinicians who provide
mental health services;
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5.

ii.

Administration of psychotropic medication only with J]LODllate

o Inmates transferred for ICS and inpatient services;

e Segregation and crisis intervention logs;

e Records related to any mental health program or unit
(including behavior management or self-injurious

behavior programs);

¢ Use of force documentation and videotapes;

e Quarterly reports reflecting total use-of-force incidents

against mentally ill and non-mentally ill inmates by
institution;

e Quarterly reports reflecting total and average lengths of
stay in segregation and CI for mentally ill and non-
mentally ill inmates by segregation status and ‘by
institution; '

e Quarterly reports reflecting the total number of
mentally ill and non-mentally ill inmates m segregation
by segregation status and by institution; :

. Quality management documents; and

e Medical, medication adm1mstrat10n, and disciplinary
records.

The developnient of a formal quality management program
under which the mental health management information
system is annually reviewed and upgraded as needed.

supervision and periodic evaluation

ii.

iv.

Improve the quality of MAR documentation;

Require a higher degree of accountability for clinicians

responsible for completing and monitoring MARs;

Review the reasonableness of times scheduled for pill lines;
and

Develop a formal quality management program under
which medication administration records are reviewed.-
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6. A basic program to identify, treat, and supervise inmates at risk for
suicide :

i, Locate all CI cells in a healthcare setting;

ii.  Prohibit any use for CI purposes of alternative spaces such
as shower stalls, rec cages, holding cells, and interview
booths; '

iii. Implement the practice of continuous observation of
suicidal inmates;

.iv.  Provide clean, suicide-resistant clothing, blankets, and
mattresses to inmates in CI; '

v. Increase access to showers for CI inmates;
vi.  Provide access to confidential meetings with mental health
" counselors, psychiatrists, and  psychiatric  nurse

practitioners for CI inmates;

vii.  Undertake significant, documentéd improvement in the
cleanliness and temperature of CI cells; and

/—i‘f - viii. Implement a formal quality management program under’
which crisis intervention practices are reviewed.

CONCLUSION

Even the most briéf and facile view of the evidence put forth by Plaintiffs in tﬁis case
reveals obvious, significant, and longstanding problems with mental health services delivery at
SCDC. - Prior to trial, this Couft tried its very best to bring the parties together for settlement
purposes, even requiring the Director éf SCDC and the guardian for the Plaintiffs, attorneys for
" both sides, and other interested parties to meet in an effort to resolve the case. The Court was
notlprese'nt for these discussions and thus cénnot determine why they were unsuccessful,

We are now eight years into this litigation. Rather than acceplt the obvious at some point

and come forward in a meaningful way to try and improve its mental health system, Defendants
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have fought this case tooth and naif—-on the facts, on the law, on the constitﬁtional issues,
portrayingitself as beleaguered by the burdensomeness of Plaintiffs" discovery, and generally
hanumphed.by the invasiv¢ nature of Plaintiffs’ counsels’ ftactic‘s- and étrategies. This Court has
spent dozens of hours in hearings and conferences in an effort to resolve discovery disputes,
most of which involved delay, missed deadlines, and recalcitrance on the part of the Defendants.

This Court can néver‘criticize any party for a vigorous exercise of 'offense or defense in
civil lifigation, for such is the foundation of our édversarial system of justice.. But justice in this
case is ﬁ_(')t really about who wins or loses this lawsuit. The hundreds of thousands of tax dollars
spent defending this lawsuit, at trial and most likely now on appeal, would be better expended to
improve mental health services delivery at SCDC.

For the reasons set forth above, the Court grants judgment in favor of the Plaintiffs and

orders SCDC to submit a proposed written remedial plan consistent with this Order.

m%

J. Mifhael Baxley
. Presiding Judge
Comiplex Jurisdiction

IT IS SO ORDERED.

Hartsviﬂe, South Carolina

January 8, 2014
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STATE OF SOUTH CAROLINA )

: o ) - INTHE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
TR,PR, K.W., and A.M. on behalf of ) Civil Action No. 2005-CP-40-02925
themselves and others similarly situated; )
and Protection and Advocacy for People )
with Disabilities, Inc., )
. )
Plaintiffs, )
) ORDER SETTING FORTH
V. ) APPLICABLE CONSTITUTIONAL
‘ ) STANDARDS
State of South Carolina; South Carolina ) : . .
Department of Corrections; and Jon ) S
Ozmint, as Director of the South Carolina ) A
Department of Corrections, ) 4 L
)
Defendants. ) -
) e
INTRODUCTION 5

In this class action Plaintiffs allege that conditions in South Cérqlina prisons violate the
state constitution. More specifically, the plaintiff class, consisting of inmates who suffeir from
serious mental illness, seeks declaratory and injunctive relief, alleging that the mental health
system operated by the State of South Carolina, South Carolina Department of Corrections, and

Jon Ozmint, as Director of the South Carolina Department of Corrections (“SCDC” collectively)

violates Article I, § 15 and Article XII, § 2 of the South Carolina Constitution.. The matter was

~

declared complex and assigned to this Court for disposition. In an Order dated November 1,

2007, this Court defined the term "serious mental illness" for purposes of this litigation and

. certified the plaintiff class.

Because there is. little case law under the cited provisions of the State Constitution, it
became apparent early on, for reasons of judicial economy and limitation of discovery, that the

Court should determine the appropriate constitutional standard and necessary burden of proof

1

SCANNED



J

well in advance of ény hearings on the merits of the case. The parties were accordingly
inéfructed to. brief these issues. The Court heard arguments on December 11, 2009, and after -
substantial revigw and analysis, herein sets forth the standards of liability and burden of proof
applicable to Plaintiffs' éonstitutional allegations.

The Court is mindful of tﬁe general absence of specific South Carolina caselawL in this
area and the signifiéance of devising a legal framework consistent with South Carolina
jurisprudence. Thus, the Court has lookéd to other jurisaictions that have considered the
. complex and constitutional issues addressed in this litigation, as well as South Carolina’s own
canon in similar areas. The legal structure outlined herein is designed to delineate the issues and
set forth a standard by which these issues can be contested and resolved; provid>e a fair and
neutral framework through which the parties can expound the merits of their case; and, most
impbrtantly, afford a just result for all parties to or affected By this matter.

L. The Standard Applicable to ArticleI, § 15, -

Article I, § 15 of the South Carolina‘Constitution, the State's counterpart to thé Eighth
Amendment of the United States Constimtion, provides fhat neither “cruel, nor corpbral, nor
unusual punishment be inﬂicted” on inmates. S.C. Cof\'ST. art. I, § 15. South Carolina c:,ourts
apply the same analysis to Article I, § 15 as they do to the Eighth Amendment. State v. Wilson,
306 S.C. 498, 512,413 SE. 2d 19, 27 (1992) (explaining that the'ar;alysis is the same under both
the United States and South Carolina constitutions).

While Plaintiffs’ claims are not limited to the provision of mental health medical care, the -
United States Supreme Court has spoken directly to the iss;ue of prisoner medical care, and by

analogy to the substance of Plaintiffs’ additional claims. In Estelle v. Gamble, 429 U.S. 97



(1976), the Supreme Court set forth the "elementary principles” that establish the government's
Eighth Amendment obligation to provide medical care to prisoners:

The Amendment embodies "broad and idealistic concepts of dignity, civilized
standards, humanity, and decency . . .," against which we must evaluate penal
measures. Thus, we have held repugnant to the Eighth Amendment punishments
which are incompatible with "the evolving standards of decency that mark the
progress of a maturing society” . . . or which "involve the unnecessary or wanton

infliction of pain."

- Id. at 102-03 (internal citations omitted).

Estelle ruled that to establish liability under the Eighth Amendment in a prison conditions

case, plaintiffs must prove that defendants acted with "deliberate indifference to serious medical
needs of prisoners." Id at 104. The Supreme Court has further held that this deliberate
indifference standard contains both an objective and a subjective component. See Farmer v.

Brennan, 511 U.S. 825, 834-37 (1994).

A.. Positions of the Parties with Regard to these Components

Before discussing the substance of the law with regard to the two components, it is

illustrative to comment on the positions of the parties thereto. While the parties agree as to the’

existence of the deliberate indifference standard and ifs dpplication to this case, a great discovery
battleground has ensued over proof relating to these components. -
SCDC argues that because Plaintiffs seek ohly injunctive and declaratory relief, their case

pertains only to the future. Thus, an examination of "a great amount of archeology” in past

actions of SCDC with regard to seriously mentally ill prisoners is neither relevant nor probatiVe.

Going further, SCDC asserts these types of claims are now discouraged within the federal court
system], and if Plaintiffs are in fact able to show the deliberate indifference requi}ed in a federal

prison conditions case, this Court should follow the remedial provisions of the Prison Litigation

! SCSC contends that the cxistence of the PLRA may explain Plaintiffs’ decision o file this case in state court
instead of in federal court.



Reform Act that provides generally that a court should "‘exténd no further than necessary to
correct the ,violetion of the Federal right‘o"f -a pérticular plaintiff or plaintiffs.” " 18 U.S.C. §
3626(a)(1)(A). |

Plaintiffs respond that a showing of the history of how seriously mentally ill prisoners
have been handled Within SCDC is necessary to an understanding of the scope and degree of the
alleged present mistreatment of seriously mentally ill prisoners, and' an exposure of the "culture"
that exists-wi.thin SCDC efnp]oyees permitting such mistreatment. Moreover, a review of the
his‘tory‘is directly relevant to the present day ccnporate ;ecaleitrance to take action to prevent
future harms. Further, Plaintiffs chide SCDC for criticizing the law Plaintiffs cite to support
their allegations, arguing that SCDC have failed to provide any specific legal guidelines by
which this controversy might be adjudiéiated.

Realizing that some review of the paet is necessary to an understanding of preseet
conditions and predictability of future actions, this Court hae attempted to strike a balance
between the parties' positions, as well as reduce the costs and magnitude of discovery, and by
.O'rder dated June 20, 2006, limited discovery to any acts occurring on or after January 1, 2003.
It should be noted that this case wes initially filed orlle une 20, 2005.

B. A Discussion of The Objective Component of Deliberate Indifference.

1. Pieintiffs Must Demonstrate a Substantial RlSk of Serious Harm.’
To satisfy the objective component of the EsteZle standard, Plaintiffs must demonstrate
that the risk of harm to which they are subjected is sufficiently serious. Farmer 511 U.S. at 834-
37. The Court in Furmer referred to this standard as "an objectively intolerable risk of harm."
Id. at 846. The risk must involve an extreme deprivation, Such as the with}_](_)lding of a basic

human need like food, clothing, or medical care. Helling v. McKinney, 509 U.S. 25, 32 (1993).



‘The potential must be substantial, and the anticipated injury must be serious. A serious medical

need does not include the "routine discomfort" that results from incarceration and which "is part
of the penalty that criminal offenders pay for their offenges against society." Coléman v. Wilson,
912 F.Supp. 1282, 1298 (E.D. Cal. 1995). Rather, a medical ﬁeed is sufficiently serious under
the Eighth Arﬁendment only if the failure to adequately treat'it "could result in further significant

injury or the unnecessary or wanton infliction of pain." Clement v. Gomez, 298 F.3d 898, 904 (9"

Cir. 2002) (quoting E.s*télle, 429 U.S. at 104); Harrison v. Barkley, 219 F.3d 132, 136 (2d Cir.

2000); Gutierrez v. Petéré, 111 F.3d 1364, 1?;73 (7™ Cir. 1997).
. While South Carolina courts have not yet contemplated thé rights and duties of Article 1,
§ 15 with respect to seriously mentally ill inmates, it islfirm]y established among jﬁrisdictions
that have:, considered the question that .“sc.eriou_s medical néeds," for Eighth Amendment purposes,
include serious mental illness. In fact, looking at an overview of judicial reaSoning, it is apparent
that the analytic framework that should be applied to this case is the approach of a modern
society that recognizes mental illness as a real and quantifiable medical cpnditjon that deserves
real and quantifiable medical care. | |
| | Tﬁe Fifth Circuit affirmed the above when if succinctly stated, “mental health needs are
no less serioﬁs than iphysi.cal needs. " Gates v. C'ook,l 376 F.3d 323, 332 (th Cir. 2004).

Likewise, the Seventh Circuit stated over 25 years ago that “treatment of the mental disorders of

. mentally disturbed inmates is a serious medical need." Wellman v. Eaizlkner, 715 F.2d 269, 272

- (7" Cir. 1983). Furthering this line of reasoning, one can look to the Tenth Circuit, which stated

“the states have a constitutional duty to provide necessary medical care to their inmétes,
including psychological or psychiatric care.” Riddle v. Mondragon, 83 F.3d 1197, 1202 (10" Cir.

1996). Even our own Fourth Circuit found there is “no distinf:tivon between the Eighth -



Amendment's right to medical ‘cére for physical ills and its psycholégical or psychiatric
‘counterpart.” .Bowrirzg v. Godwin, 551 F.Zd 44, 47 (4" Cir. 1977). And finally, while this.
illustration is by no means exhaustive, the First Circuit confirmed, “deliberate indifference to an
inmate's serious mental health needs violates the Eighth Amendment." Torraco v. Maloney, 923
F.2d 231, 234 (1* Cir. 1991). |

2. The Eighth Amendment Protects Against the Risk of Future Serious Harm.

The objective component of the Estelle analysis is not limited to past harm, but also
protects inmates from an unreasonable risk of serious future harm. In Helling v. McKinney, 509
- US. 25 (1993), the plainfiff argued that defendan‘t prison officials had been deliberately
indifferent to his serious medical 'needs, in viqlation of the Eighth Amendmént, by requiring him
to share a cell with another prison_er who'smoked five packs of cigarettes a day. Defendants
argued that unless the plaintiff could show he was currently suffering serious medical problems
caused by his celimate's smoking, there could be no violation of the Eighth Amendment. 4. at
32. The Amendment, defendants urged, did not protect against prison conditions that "merely
threaten to cause health probiems in the future." Id at 32-33.

The Supreme Court disagreed, reasoning that "a remedy for unsafe conditions need not
await a tragic event." /d. at'33. Under Helling, the Eighth-Amendment does more than protect
an inmate from current harm; it also protects him from "an unreasonable risk of serious damége
to his future health." Id. at 35; see also Farmer, 511 U.S. at 845 (explainipg that the aim of an
injunction suit in a prison conditions case is "to prevent a substantial risk of injury from ripening
into actual harm"). The Fourth Circuit has favorably cited Helling in support of this conclusion;

See Shakka v. Smith, 71 F.3d 162, 168 (4™ Cir. 1995) (noting that "the Eighth Amendment



provides protecfion against conditions that have not resulted in past injury, but are fe’asonably
likély to cause serious harm in the future.")
3. The Objective Component May Be Demonstrated by Proof of Systemic Deficiencies.

In the context of a prison conditions case, other courts have agreed that Plaintiffs can
demonstrate the objéctivc compohem of the Eighth Amendment standard by showing either a
pattern of negligcnt conduct® by SCDC or by "such systemic and gross deficiencies in staffing,
facilities, equipment, or procedures that the inmate population is effectively denied access to
ad@éluate medical care." Wellman v. Faulkner, 715 F.2d 269, 272 (7" Cir. 1983); Flynn v. Doyle,
2009 WL 4262746 at *19 (E.D. Wis. 2009); see also Giﬁest v. Bd. Of County Comm ‘rs, 333
F.Supp. 2d 1190, 1198 (D. Wyo. 2004); Madrid v. Gomez, 889 ‘.F.Supp, 1146, 1256 (ND Cal.
1995)! | |

An injunctii/e relief case alleging systemic deficiencies does not rest "on the individual
facts of each case." Neiberger v. Hawkins, 208 F.R.D. 301, 317 (D. Colo. 2002). Allegations of
systemic deficiencies "c.an be addressed without resorting to a case—by}case analysii " Id. While
éyidencé may be offered in systemic suits of individual instances of suffering, such episodes are
not intended to étahd or fall on their own individual merits; rather, they ‘are presented as
representativ¢ evidencg: of hoW the system affects a broader inmate population. See, ve.g, Robert
E. v. Lane, 530 F.Supp. 930, 940 1.12 (N.D. TiL. 1981).

As in Flynn, Neiberger, and Madrid, the Plaintiffs in this case advise the Court théy are
pursuing a systemic suit, alleging that the SCDC mental heélth system exposes all seriously |
mentally‘ ill inmates to an unreasonable risk of serious future harm, a claim thar is vigorously

* disputed by Defendants. Thus, applying Helling, supra, to the.case at hand, for Plaintiffs herein

A pattern of negligent conduct does not mean that a negligence standard is all that is required. As discussed
herein, the Eighth Amendment's subjective component requires “deliberate indifference” on the part of defendants to
the pattern of conduct.. :



to meet the objective standard, this Court finds that ea«,h member of the p]amtlff class is not
reqmred to show that they have suffered actual harm in the past or that they are currently
suffering harm; instead, they may prove that systemic deficiencies in the SCDC mental health
program pose an unreasonable and substantial risk of serious future harm to inmates who suffer
from serious mental illness, aé discussed further below.

4, Factors to Consider in Analyzing Allégation;s of Systemic Deficiencies.

In cases alleging systemic deﬁcicnciés, courts analyze the objective prong of the Eighth
.Amendn_lent standard by considering various components of a prison mental health system.
TheseAcornpoﬁents typically include six common factors identified as the "minimum standards
for mental health treatment" ina correctional setting. See Ruiz v. Estelle, 503 F.Supp. 1265, 1339
(S.D. Tex. 1980) affd in part, rev'd in part, 679 F2d 1115 (5™ Cir. 1982), amended in p&z‘t,
vacated in part, 688 F.2d 266 (5" Cir. 1982), cert. denied, 460 U.S. 1042 (1983). Courts focus
on the presence or absence of the following "six basic, essentially common éense" Ruiz factors in
d‘etennini'ng whether a prison mental health care delivery system is minimally adequate.

L. a systematic program for screening and evaluating inmates to
identify those in need of mental health care;

2. a treatment program that involves more than segregation and
close supervision of mentally ill inmates;

3. employment of a sufficient number of trained mental health

professionals; .
4. maintenance of accurate, complete, and confldentml mental

health treatment records;

5. administration of psychotropic medication only with
appropriate supervision and periodic evaluation; and
6. a basic program to identify, treat, and supervise inmates at risk

for suicide.



Coleman, 912 F.Supp at 1298 n.10 (citing Balla v. Idaho St. Bd. of Corr., 595 F.Supp. 1558,
1577 (D. Idaho 1984) (noting that the basfc components of a constitutidnally adequate system are
described in Ruiz); see also Coleman v. Schwarzenegg&, 2009 WL 2430820 at *14 (E.D. Cal
and N.D. Cal. Aug. 4, 2009); Madrid, 889 F.Supp. at 1256-57; Perri v. Coughlin, 90-CV-1160
(NPM), 1§99 U.S. Dist. LEXIS 20320, at *19-20 (N.D.N.Y. 1999) (finding sixA components of a
minimally adequate prison mental health care delivery system under the Eighth Amendment);
Bryant v. State, 393 Md. 196,- 207, 900 A.2d 227, 233-34 (Ct. App. Md. 2006) (discussing the
National Commission on Cc;rre'ction‘al Healtﬁ Care's Position Statement, Mental Health Services
in Correctional Settings (1992). |
~The SCDC questions Plaintiffs' reliance on the Ruiz factors, asserting that they have been
given only limited application in subsequent decis'ionsjn the Ruiz line éf cases, and hav¢ never
been widely adopted elsewhere. In support of t-his position, SCDC cites Ruiz v. Joh.nson,' 154
F.Supp.Zd 975 (2001), a subsequent case in the Ruiz line. In Joknson, the federal Court granted
defendants' motions to terminate judicial oversight of certain aspects of the Texas prison system,
a role the court had assumed twenty years earlier in Ruiz v. Estelle. Id. at 860-62. A close
review of Johnson, however, does not reveal a repudiation of the Ruiz factors, but ipstead
recognition that -Téxés prisons had advanced to the point that judicial oversightl was no longer
needed in most areas of operations. Thus, this Court finds the Ruiz factors r;emain a viable point
of analysis. Y-In so holding, the Court is aware that SCDC, while questioning Ruiz, has offered no
aI‘tern'ative..
SCDC further argues that a.showing of noncompliance with one or more of the Ruiz
factéré, which SCDC does not concede, does not carry the day for Plaintiffs, as Plaintiffs are still

required to show how and why such noncompliance would be certain to cause serious illness and



needless suffering (quoting Helling at 33), and proof of such connection must be more than
"abstract, conclusory, or theoretical." - |

To assist the parties in the direcﬁon of remaining discovery, and to focus the issues at
trial, this Court now holds, in the context of the Estelle standard's objeét‘ive co;rlponent, the Ruiz
factors are relevant and probative, not as bright line standards, but rather as an orgén_izational
framework — broad areas into which the part.ies' evidence concerning the adequacy of SCDC's
mental health system may be funneled and Considere.d. Ultimatély, the Ruiz factors will be '

employed as aids to the Court in making its determination whéther Plaintiffs satisty their burden

under the objective component by showing that SCDC’s system exposes seriously men-tally ill

inmates fo a substantial and intolerable risk of serious future harm. Other courts have employed

a similar analysis. See, e.g., Ginest v. Bd. Of County Comm'rs, 333 F.Supp. 2d 1190, 1199-1204

* (D. Wyo. 2004) (analyzing Eighth Amendment liability for alleged failures in tfeatment, record

keeping, suicide prevention, monitoring of medications, and training staff); Madrid, 889 F.Supp.
at 1256-58 (analyzing quality assurance programs and systemic use of force practices); Ruiz v.
Johnson, 37 F.Supp. 2d 855, 913-14 (S.D. Tex. 1990), rev'd on other grounds, 243 F.3d 941 5"

Cir. 2001), adhered to on rémana’, 154 F.Sﬁpp. 2d 975, (S.D. Tex. 2001) (enjoining prison

- officials' segregation practices).

B. - A Discussion of The Subjective Component of Deliberate Indifference.

1. The Sufficiently Culpable State of Mind.

The subjective component of deliberate indifference requires “more than mere

negligence,” but "less than acts or omissions for the very purpose of causing harm or with

knowledge that harm will result." Farmer, 511 U.S. at 835. Farmer likened deliberate

indifference to criminal recklessness, which makes a person liable when he or she "consciously
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disregard(s] a substantial risk of serious harm." Id. at 836-38. Farmer held that a defendant has

a sufficiently culpable state of mind when "he knows that inmates face a substantial risk of

serious harm and disregards that risk by failing to take reasonable measures to abate it." Id. at

8477

2. Proof and Timing of Deliberate Indifference.

Questions concerning the level and amount of proof necessary to meet the burden of
showing the subjective prong of a constitutional deficiency persist in this case. As in all cases
before this Court, evidence may be either diréct or circumstantial. Due to the nature of Plaintiffs'
allegations, it is axiomatic that Plaintiffs may attempt to prove deliberate indifference by
circumstantial evidence:

Whether a prison official had the requisite knowledge of ‘a

substantial risk is a question of fact subject to demonstrations in

the usual ways ... including inference from circumstantial

‘evidence, and a fact finder may conclude that a prison official

knew of a substantial risk from the very fact that the risk was

obvious. -
Id. at 842 (citations omitted). Similarly, a defendant would "not escape liability if the evidence
showed that he merely refused to verify underlying facts that he strongly suspected to be true, or
declined to confirm inferences of risk that he strongly suspected to exist." Jd. at 843 n.8. See
also Vinning-El v. Long, 482 F.3d 923, 925 (7" Cir. 2007) ("[A] reasonable jury could infer that

prison guards working in the vicinity necessarily would have known about the condition of the

segregation cells"); Gates v. Cook, 376 F.3d 323, 343 (5" Cir. 2004) ("[T]he obvious and

2 . i . « ge . . . we i Y .
" In claims brought against individual officers for excessive use of force when acting “in haste, under pressure” in

* attempts o quell riots or disturbances, the subjective standard applied is that of "malicious or sadistic” intent,
 Whitley v. Albers, 475 U.S. 312, 320-21 (1986). However, in conditions cases where plaintiffs allege systemic

policies and practices of condoning excessive force in non-emergent situations, the appropriate standard to apply is
that of deliberate indifference. Trammell v. Keane, 338 F.3d 155, 162-63 (2d Cir. 2003); Hope v. Pelzer. 240 F.3d '
975, 978 (11™ Cir. 2001); Williams v. Benjamin, 77 F.3d 756, 761 (4" Cir. 1996); Berry v. City of Muskogee, 900
F.2d 1489, 1495 (10" Cir. 1990); Thomas v. McNeil, 2009 WL 64616 at *21 (M.D. Fla. 2009); Madrid, 889 F.Supp.
at 1250 n.198: Coleman v. Wilson, 912 F.Supp. at 1321-22; and Kosilek v. Maloney; 221 F.Supp. 2d 156, 179-80 (D.
Mass. 2002). ) '
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pervasive nature of these conditions supports the trial court's conclusion that [defendants]
displayed a deliberate indifference to these conditions"). Thus, evidence proving the objective
prong may tend to prove the subjective prong as well.

As in any case, the amount and degree of circumstantial evidence required (o prove any
point is determined by the trier of fact, and the Court as the eventual trier of fact in this non-jury
case is ot in a position to offer an advisory opinion. Suffice it to say, however, that such proof
as is required to show a constitutional violation cannot be inconclusive or speculative, or merely
arousing suspicion, and cannot relate to individual or isolated circumstances, but must relate to
systematic and gross deficiencies that detail a broad pattern of deprivation. As to proof of the
subjective component of deliberate indifference in a systemic case, there must be a showing that
defendants are knowingly and unreasonably (]iisregarding substantial risks of serious injury, or
turning a blind eye to inferences of serious risk that defendants reasonably should strongly
expect to exist. See Farmer,511 U.S. at 842.

In Farmer, the Court further elaborated on the timing relevant to establishing defendants’
deliberate indifference.

[T]he subjective factor, deliberate indifference, should be determined
in light of the prison authorities' current attitudes and conduct, their
attitudes and conduct at the time suit is brought and persisting
thereafter. An inmate seeking an injunction on the ground that there
Is a contemporary violation of a nature likely to continue, must
adequately plead such a violation; to survive summary judgment, he
must come forward with evidence from which it can be inferred that
the defendant-officials were at the time suit was filed, and are at the
time of summary judgment, knowingly and unreasonably disregarding
an objectively intolerable risk of harm, and that they will continue to

do so

Id., 511 U.S. at 845-46 (internal citations omitted).
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Thaus, it follows from the above, with regard to SCDC'S efforts to respond to the
underlying conditions that Plaintiffs assert form the basis of subjective deliberate indifference,
SCDC cannot be held liable under the cruel and unusual ﬁumshment clause when they respond
reasonably under the circumstances to the underlying conditions and the risks of serious harm
they pose. See Farmer at 844 and 845 However, corrective action will not neceésarily :
foreclose a finding of deliberate indifferencef "Patently inefféctive gestures purportedly directéd
towards re_medy'ing objective}y unconstitutionali conditions do not prove a lack of deliberate
indifference, they demonstrate it." Coleman, 912 F.Supp. at 1319.

II.  The Standard Applicable to Article XTI, § 2.

Plaintiffs also allege that another section of the South éarolina Constitution imposes_ a
duty on the defendants to provide mental health services to seriqusly mentally ill inmates. Article
XIL, § 2 provides: -
The General Assembly shall establish institutions for the confinement of
all persons convicted of such crimes as'may be designated by law, and
shall provide for the custody, maintenance, health, welfare, education, and
rehabilitation of the inmates.

S.C. CONST. art. XII, § 2.

SCDC disputes Plaintiffs’ claims under this constitutional séctipn In-a number of ways,
listed herein in no particular priority. First, SCDC argues that this section ﬁandates action by
the General Assem'blyr, which is no longer a party to this action, having been released by this
Court under the separaﬁon of powers doctrine. Thus, SCDC alleges that this provision is not
judicially enforceabié against the present defendants in the caée. Second, even if the proviéion is

judicially enforceable, then the only type of health care system necessary to be provided is one

that is "minimally adequate" (see Abbeville County School Disirict, et al. v. State of South

Carolina, et al, 335 S.C. 58, 515 S.E.2d 535 (1999)), and as a matter of law SCDC already
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meets this standard.  Third, SCDC contends that the South Carolina Supreme Court has
established a policy that does not permit “the judicial branch [to become] micro-managers of-thc'
prison system” or impose rulings in such a way that “would conflict with the hands-off approach .
that this Cou;'t has taken towards internal prison matters.” Sullivan v. South Carolina Department |
of Corrections, 355 S.C. 437, 444-45, 586 S.E.2d 124, 127-28 (2003). Foufth, SCDC argues that
the public duty rule of statutory enforcement also applies to constitutional analysis; thus, Article
X1 is intended to provide for the structure and operation of government, and provides no private
right of action to the Plaintiffs in this case. Fiﬁally, SCDC argues that even if Atticle X1, § 2 of
our constitution allows a private right of action, the standard it imposes is the same as that
imposed un@er Artiéle I, § 15, and thus Plaintiffs' claims under Article XII are superfluous at
best. ’fhese contested issues are discussed below.l

A. Article XI1, § 2. Mandates the Provision Mental Healthcare Services to - Inmates.

1. Article XII, § 2 Creates an Affirmative Duty. .
Abbeville County School District, et al. v. State of South Carolina, et al., 335 S.C. 58,

. 515 S.E.2d 535 (1999), which interpreted the education clause in Article X1, § 3, provides a .

framework for the interpretation of Article X1, § 2. In Abbeville, the Supreme Court founa a
constitutional duty to provide a minimally adequate education to the children of South Carolina.
The educatibn cla_use in Article XI, § 3 and the prison clause in Article XII, § 2 are very
similar. The education clause and the prison clause eéch begin with the phrase “[t]he General
Assembly shall . .. ." Each clause iynposés expreés ob]igations. upon the General Assembly to
undertake certain affirmative responsibilities. Each clause addresses | an essential societal
function, namely the education of >childr¢n and the cafe of inmates. -More specifically, each

clause requires the legislature to provide for, among other things, the maintenance and support of
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an educational system andq_ a correctional system, respectively, that incorporate certain
fundamental elements for the benefit théjr charges, as well as for the public at large.

In construing the meaning of the‘ education clause, the'Sppreme Court in Abbeville gave
particular aﬁention to the phrase “[t}he General Assembly shall prévide for....”1Id at 539-540
(emphasis added). The Court hoted that it must be guided by the “ordinary and popular meaning
of the words it uses.” Id. at 540 (citing State v. Broad River Power Co.; 177 S.C. 240, v181 S..E.
141 (1935)). The Court reasoned that “[s]ince the education clause {1865 the term ‘shall,’ it‘ is
mandatory.” Id. | | |

As'in Abbeﬁille, this Court is guided hefe by the ordinary and popular meaning of the
phrase *[t]he General Assembly shall . .. .” See Abbeville at 515 S.E.2d ét 539. Moreover;
South Carolina Article I, § 23 provides: “The prqvisions of the Constitution shall be taken,
deemed, and construe.d to be mandatory and' prohibitory, and not merely directory” unless the
constitution expressly provides that terms are intehded to be directory or promissory. Id. at 540.
As with the education clause in Abbeville, this Court finds that notﬁing in the Article‘ XII, § 2

prison clause expressly provides, or is susceptible to the inference, that it is not intended to be

' “taken, deemed, and construed to be mandatory.” S.C. CONST. art. XII, § 2.

2. Our Supreme Couft has not Prohibited a Private Right of Action Under Article XIIL

- As stated previously, SCDC contends that no private right action arises from an alleged

- violation of Article X1I, § 2. Plaintiffs argue that because Article Xﬂ, § 2 mandates that the

State provide mental health services to seriously mentally ill inmates, the provision, by
implication, also creates a private right of action for inmates to enforce that duty.
The South Carolina Supreme Court has had several opportunities to deny the existence

of a private right of action under Article XII, yet has not done so. In fact, the Court has
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implicitly recognized a private right of action in several cases. In Sullivan v. S.C. -Dept. of
Corrections, the Court rejected the plaintiff’s claim _that. he had a right under the prisdn clause to
immediate enrollment in a particular advanced sex offender treatment program after he had
completéd the introductory program and had beén placed on a waiting' list to enroll in the
advanced program. Sullivan v. S.C. Dept. of Corrections, 355 S.C. 437, 444, 586 S.E.2d 124,
127 (2003). Howéver, the Court implicitly acknowledged the existence of a broader right than
the facts of the case presented and did not deny the plaintiff’s ability to bring a claim under
Article XII § 2, observing that “[e]ven if this provision is read to require some rehabilitation for
inmates, it does not mandate any specific programs that must be provided by the General
Assembly or the SCDC and, more importantly, it does not mandate any particular timetable for
the furnishing of any rehabilitative services.” Id. (emphasis iﬁ or_iginal)‘

Tﬁe South Carolina Supreme Court once again implicitly acknowledged a private right of
action in In the Matter of the Care and T reatment of Lasure, 379 S.C. 144, 666 S.E.2d 228
(2008). In Lasure, the plaintiff argued that the Sexually Violent Predators Act violates Article
X1, § 2 of the South Carolina Constituti;m on the grounds- that Article' X1I, § 2 mandates the
rehai)ilitation of inmates,-and as suéh, the State should not have waited until the end of the
plaintiff’s sentence to provide treatment. Id. at 147, 666 S.E.2d at 229. Thel Court cited Sullivan
and rejected the plaintiff’s argument, finding that Article XII, § 2 does not mandate any specific
programs or provide a timeline as to when the state should provide such services. - Id.
Nonetheless, the Court did not question whether a private right of action arc&se from the alleged
constitutional violation, which it could have done summarily without ever reaching the merits of
plaintiff's claim. Moreover, as in Sullivan, the Court once again recognized that Article XII, § 2

may require some rehabilitation for inmates.
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In the present matfer, unlike Sullivan and Lasure, Plaintiffs do not seek to participate. ina
particular rehabilitation program. 'Rather, they seek to enforce the rights that accrue under the
prison clause -- those that inure to the benefit of inmates as a whole. This Court finds that these
rights form the basis for the duty imposed on defendants by Article XI1I, § 2 to pro{iide for cértain
essential correctional prOgram_s, including a system of méntal health services. South Carolina
law clearly contemplates a private right of action‘ui‘lder the circumstances of this case; otherwise,
this section of the constitution would be ﬁnenforceable and'méanjngless.

3. The Terﬁl “Health” Includes Mental Health Slervices.

This Court finds that the term ““health” contained in Article XII, § 2 includes mental
healthcare. An undefined statutory term must be interpreted :in accord with its usual and
customary meaning. Branch v. City of Myrtle Beach, 340 S.C. 405, 409-10, 532 S.E.2d 289, 292

(2000); Santee Cooper Resort v. S.C. Pub. Serv. Comm .'n, 298 S.C. 179, 184, 379 S.E.2d 119,

1122 (1989) (“Words used in a statute should be taken in their ordinary and popular significance

unless there is something in the statute requiring a different interpljetation.”). A statute must be
given its plaiﬁ and ordinary meaning “without resort to subtle or forced construction to limit or
expand its operation.” Hitachi Data Sys. Corp. v. Leatherman, 309 S.C.- 174, 178, 420 S.E.2d
843, 846 (1992). Recognized definitions of the term ‘“health” include the mental health
component of health. See, 4e.g., 'MERRIAM-WEBSTER COLLEGIATE DICTIOI\'IARY, 574 (11th ed.
2007) (defining health as “[t]he condition of being sound in body, mind. or spirit.”) When the
general term “health” is used in legal matters it is recognized to include mental health. See
BLACK’S LAW DICTIONARY (8th ed. 2004) (defining health as “[t}he state of being sound or

whole in body, mind, or soul.”).
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Further, in an Eighth Amendment context, numerous courts have acknbwledggd that
medical care encomiaasées treatment for mental illness. No distinction exists between the Eighth |
Amendment's "iight to.medical care for physical ills and its psychological or psychiatric
counterpart." Bowring, 551 F.2d at 47; see also Ruiz, 503 F.Supp. at 1338; Young v. Quinlan,
960 F.2d 351, 364 (3rd Cir. 1992) superseded by statute not -a/fecting this provisioﬁ (“The
touchstone is the health of the inmate. While the i)rison administration ﬁay punish, it may not

do so in a manner that threatens the physical and mental health of prisoners.”); Spain v.

| Procunier, 600 F.2d 189, 199 (9th Cir. 1979) (noting that prisons cannot depriize inmates of

exercise as it is important to both physical and mental health). In Madrid v. Gomez, the court
observed:

We thus can not ignore, in judging challenged conditions of confinement, that all
humans are composed of more than flesh and bone - even those who, because of
unlawful and deviant behavior, must be locked away not only from their fellow
citizens, but from other inmates as well. Mental health, just as much as physical
health, is a mainstay of life. .

Madrid, 889 F.Supp at 1261. Basic statutory constructiop law and Eighth Amendment
jurisprudence clearly demonstrate that mental health-is an’ essential component of a person's
"health,"” for purposes of Article XII, § 2.

4, The Duty under Article XII, § 2 Extends to SCDC.

It is well settled that the General Assembly may deAlegate its administrativg functions to
various governmental agencies.” DeLoach v. Scheper, et al, 188 S.C. 21, 198 S.E. 409, 416
(1938) (“There is no constitutional reason legislative functions which are merely administrative
bor executive in their character should not be delegated by thgf branch of the Government to other
departmen.ts and there is a distinction Between delegation of power to make a law and a grant of

authority relative to its execution. . . .”); State ex. rel. v. Richards v. Moorer, 152 S.C. 455, 150
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S.E. 269, 273 (1929) (noting that while the legislature cannot delégate it; power to make laws, it
may delegaté té other agencies authority or discretion as to the' execution of laws). Joytime
Distributors and Aifrzusement Co., Inc. v. .State, 338 S.C. 634, 643, 528 S.E.2d 647, 652 (1999)
(“Althdugh the legislafure may delegate its authority to create rules and regulations to carry out a
law, the legislature may not delegate its power to make the law.”) (emphasis in origi;lal). ‘

South Carolina's legislature has delegated to SCDC the respbhsibi]ity for executing the

correctional policies of the State. See S.C. Code § 24-1-30. In 1961, the legislature created the

‘SCDC as an administrative agency of the State government." The Department's functions are "to

implement and carry out the policy of the State with respect to its prison s'ystem, as set forth in §
24-1-20," which provides:

It shall be the policy of this State in the operation and management of the

Department of Corrections to manage and conduct the Department in such a

- manner as will be consistent with the operation of a modern prison system, and

with the view of making the system self-sustaining, and that those convicted of

violating the law and sentenced to a term in the State Penitentiary shall have

humane treatment, and be given opportunity, encouragement and training in the

matter of reformation.
S.C. Code § 24-1-20. Consistent with its delegation of the responsibility to b_perate South
Carolina's prison's systems, the General Assembly -also delegated to SCDC its responsibility
under Article XII, § 2 to provide for the health and welfare of inmates. This delégation Is
particularly evident from an examination of the responsibilities the legislature imposed. upon the
Department of Corrections. Under its enabling legislation, SCDC must provide humane
treatment to inmates, take steps to rehabilitate the inmates, and run the prison in a matter
"consistent” with modern prison systems. See Jd. These legislative duties conform closely to the

General Assembly's duties under Article XII, § 2 and reflect the legislature's obvious intent to -
4 y _ g

delegate such responsibilities to SCDC, and this Court so holds.
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5. Article XII, § 2 Contains a Qualitative Component.

Based upon the Supreme Court's holding in Abbeville, this Court finds that Article X1I, §
2 contains a qualitative component. The degrée of that component is oﬁe of the -primary disputes
within this litigation. The effect of the qualitative component is that SCDC bears a constitutional
duty to provide Plaintiffs with minimally adequ‘ate mental health.services, and this dufy Vcannot
be satisfied under the prison clause merely by demonstrating that there are some programs in
place to address the medical needs of the seriously mentally ill.* The Supreme Court's decision
in Abbeville mandates a different result.

The ce_ntral question in Abbeville was whether the education clause contained a
qua-lita-t-i-vga standard dr required the state to do no more than maintain a system of free public
education without regard to the adequacy of the services it renders. Abbeville, 335 S.C. at 66,
515 S.E.2d at 539. The trial court found the latter, ruling that the provision did not require
schools to be adquate or their educational sefvices to meet any qualitative standards. Id. Inthe

absence of an allegation that a free public education open to all children of the state did not exist, -

.the trial court held that no claim was stated under the education clause and granted the

defendants’ motion to dismiss. Jd. The Supreme Court reversed, however, holding that “the
South Carolina Constitution’s education clause requires the General Assembly to provide the
opportunity for each child to receive a minimally adequate education.” Id at 68, 515 S.E.2d at

540.

“ Defendants argue that if this Court finds Asticle XII. § 2 contains a qualitative component, the applicable standard
is the same as the Article 1, §'15 standard. This Court finds that SCDC’s duty under Article XII, § 2 to provide

_ mental health services to inmates also contains a qualitative component distinct from the analysis of Plaintiffs’

Article 1, § 15 claim. A different conclusion would mean that Article X1I, § 2 has no meaning independent of
Article [, § 15.  See Davenport v. City of Rock Hill, 315 S.C. 114, 117, 432 S.E.2d 451, 453 (1993) (*This Court is
bound 1o presume that the framers of the constitution had some purpose in inserting every clause and every word
contained in the document. It is never to be supposed that a single word was inserted in the law of this state w1lhout

the intention of thereby conveying some meaning.”).

i
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In reco_gnizing that the educationAclause-contains a qualitative component, however, the
Supreme Court emphasized the limi;ation of its ruling. The Court expressly disavowed usurping
the legislature’s authority to determine the form educational opportunities should take. Id at 69,
515 S.E2d at 541. " Disclaiming expertise in education and Aany intent to dictate public
educational programs, the Court stated: " “We do not intend the courts of this State to become
super-legislatures or super-school boards.” . Id. - This Court finds that the same judicial
limitations, in following the dictates above enunciated, should be épplied to the case at bar, and
this Cpurt should impose specific- remedial measures only iﬁ reaction to a clear showing of
constitutional Violatibn(s) upon clear evidence that SCDC will not otherwise rectify the situation.

In Abbeville, the Supreme Court demonstrated the manner by which it could determine
the qualitative standards impbsed by the education clause without engaging in legislativei or
administrativé -functions. In doing so, it “defined, within delibefa’tely broad barameters, the
outlines of the constitution’s requirement of a minimally adequate éducatioq.” Abbeville, 335
S.C. at 69, 515 S.E.2d at 540. Abbe_ville’s analytical framework demonstrates that Article X1, §
2 is not satisfied merely by the-existence of a c;orrecltidnal program for mental hea.lth‘ Services,
but that it con;ains a qualitative - standard, éonsisting‘ of well-recognized; broadiy defined
parametérs. This Court finds 1o reason to distinguish, diminish, or negate the application and
analysis of Abbeville to the prison clause of Article XII, § 2.

| In announcing its holding in Abbeville that the Sduth Carolina Constitution’s education
clause contains a qualitative standard that requires évery child to have the opportunity to receive
a “minimally adequate education,” the Sﬁpreme Court cited decisions from five other states with
) :
constitutional educational clauses similar to the South Carolina provision, where each court had

found its state’s particular clause to contain a qualitative component. Id, at 540. No comparable



body of authority from other jurisdictions addresses whether state constitutional provisions
similar to the Article XI, § 2 prison' clause have been held to ifnpose qualitative standards. In
the absence of such authority, however, this Court turns again to an instructive body of Eighth
Amendment jurisprudence that identifies the well-recognized compomnents: of ‘a munimally
adequate correctional mental health system, ﬁnding fhat these provide helpful guidance.

6. The Ruiz Factors Identify Core Components of a Minimally Adequate
Correctional Mental Health System.

As this Court has already discussed, in analyzing Eighth Amendment claims that allege
systemic deficiencies in prison systems, courts have generally recognized six core cémponents of
a minimally adequate correctional mental health system. These basic components §vere first
identified in Ruiz v. Estelle, 503 F.Supp. 1265 (S.D. Tex- 1980); rev'd in part, 679 F.2d 1115
(Sth Cir. 1982), cert. denied, 460 U.S. 1042 (1983). See discussion, supra at page 7.

- This Court has already held that in this case, under the Article AI, § 15 and Eigﬁth

Amendment cruel and unusual punishment claims, the Ruiz factors will not be employed as

~ specific standérds, but as elements of an analytical framework that serve to organize the evidence

the parfies would introduce 'concerning the adeqﬁa’cy of SCDC’s mental health system. This
Court finds that the analysis under the Article XII, § 2 claim, howe'ver, is fuﬁdamentally
different. ‘The pléin meaning of th;a terms “cruel and unusual" and "minimally adequate” connote
dispafate— eoncepts. The subjeétive‘ and ol-)jeciive tests under the Eighth Amendment are .not
idénti_cal to the obligations imposed by Article XII‘, § 2; otherwise, the Ianguage of Article X, §
2 would have no meaning, and its enactment would be purely superfluous. |

Thus, this Couﬁ holds that the issue under the Plaintiffs' Article XII, § 2 claim is whether

the SCDC'’s system for delivering mental health services is minimally adequate. ‘Again, by way
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of anmalysis to the holding in Abbeville, the Sdpreme Court identified three fundamental
components of a minimally adequate system of education in South Carolina:

1. the ab1hty to read, write, and speak the English language, and knowledge
_ of mathematics and physical science; ‘

2. a fundamental knowledge of economic, social, and pohtlcal systems, and
of history and governmental processes; and

3. academic and vocational skills.

Abbevil(é, 335 S.C. at 69, 515 S.E2d at 540. In Abbeville, the Court's adoption of these
compénents of a minimally adequate cduca'tional system had the effect of establishing the
standards by which liability under the education cla;Jse would be deteﬁﬁined.

Similarly, because the Ruiz factors have been géhéréliy recognized by other coUrts,. and
speciﬁce‘lllyA recognized by this Court, as constitutiﬁg general guidelines for the fram_cwork of a
minimally adequate correctional mental hea{lth systéem, this Court further VfindS‘ they are

- appropriate benchmarks for determining whether the Plaintiffs can m‘ect their burden to
demonstrate by a preponderan‘ce of the evidence that SCDC has failed to provide, the plaintiff
class with a minimally adequate system of delivering mental héalth services. While strict
compliance and bright line tests are not the evideﬁtiary threshold that Iwill be employed by this
Court,Ath'e parties are advised that this ‘Court' intends to generallly rély upon thelprecepts
céntaiﬁed within the Ruiz factors >in the trial of this case to determine whether Plaintiffs' Article
X11, § 2 claims are meritofious, and whether Plaiﬁtiff% are able to meet their burden of proof.

IT IS SO ORDERED.

%—M{ L\/
J. Michapl Baxley N
Pregidiglg Judge
Complex Jurisdiction
September 29, 2010

Hartsville, South Caro'lina
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STATE OF SOUTH CAROLINA

and William R. Byars, J1., as Agency
Director of the South Carolina Department
-of Corrections :

Defendants.

) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) :
: C/A No.: 2005-CP-40-2925
T.R., PR, and K.W., on behalf of ) e :
themselves and others similasly situated; )
and Protection and Advocacy for People ) -
with Disabilities, Inc., . ) ‘
) : S g
Plaintiffs, ) ORDER DENYING DEFENDANTS?.
v. ) MOTION TO ALTER OR AMEN]?Q
_ ) - T
South Carolina Department of Corrections ) a
)
)
)
)
)
)

1. INTRODUCTION

This is an action brought by a class of inmates with serious mental illness and a not-for-

profit organization, “Protection and Advocacy for Peoplé} with Disabilities, Inc., (“P&A”).

Defendants are the South Carolina Departrﬁent of Corrections (“SCDC”) and, in his official
capacity, the SCDC Director. Plaintiffs seek declaratory and injunctive relief, alleging that
SCDC’s mental healt}; program is systemically deficient and Violates- the , cruel and.uﬁusual
punishment clause of Article I; § 15 of the South Carolina Constitution.

This action was filed in 2005 and tried non-jury.over a six-week period in 2012.- The
partie§ presented 36 witnesses and entered well over 200 docu;rﬁents into evidence. SCDC
argued that Plainfiffs’ evidence was dated and that any deficiencies were relatively minér and
had been cc;rrected. The Court rejected both these positidns in its January 8, 2014 Order

Granting Judgment for Plaintiffs (“Final Order™).

L




As detailed in the Final 6rder, the Court relied heavily on evidence from 2008-2012 in |
finding that systemic deﬂciencie_:s in SCDC’s mental health program expose mentally ill inmates
to unacceptable risks of barm. The Court furthef found that SCDC knows and has“knowu of |
these deficiencies and risks “since before this lawsuit was filed, and persisting thereafter until the
time of trial and even to present date.” Final Order at 33.

On J aﬁuary 21, 2014, Defendants filed a Motion to Alter or Amend pursuant to Ruleé
© 52(b) and 59(e) of the South Carolina Rules of Civil Procedure. After Plaintiffé filed a
memorandum in response, the Court heard oral arguments on March 28, 2014 at tii;a Richland
County Courthouse. Fo:r the reasons set forth below; SCDC’s rﬁotion is hereby denied, and the’
previous decision of this Court is confirmed in its eﬁtirety.

IL DISCTjSSION

A.-  Standing of Plaintiff Class and Class Representative

The Plaintiff class- consists of approximately 3,500 inmates with serious mental illness.
Final Order at 1. By the time of trial, only one class representative remained in SCDC custody, a
| ‘mentally ill inmate referred to as “l;.R.” o | |
After ‘six years of litigation and six weeks of trial, SCDC first raised the issge of the
standing of the Plaintiff class and class representative during its closing arg,rumen'f.1 SCDC bases
its standing argument on Lewis v. Casey, 518 U.S. 343 (1996). South Carolina law, however, not
federal law, governs sianding in this casé. The distinotion is sigpificant. Federal courts are
cburfs of limited subject matter jurisdiction, where piaintiffs must overcome a presumption that

the court lacks jurisdiction. 13 Wright Miller & Cooper, Federal Practice and Procedure:

! Fifteen mentally ill inmate members of the Plainfiff class testified over three days at frial. On the morning class
representative T.R. was scheduled fo testify, SCDC unexpectédly notified Plaintiffs’ counsel that T.R. had not been
transported fo the courtroom along with the other inmate witnesses scheduled for that day. According to SCDC,
T.R., who is chronically psychotic, stated he did not wish to testify in court that day.
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Jurisdiction § 3522 at 103 (3d ed. 2008). By contrast, South Catolina courts are courts of
general jurisdiction, Limehouse vHulsey, 397S.C. 49, 723 S.E. 2d 211, 218 (Ct. App. 2011). -

In the courts of this state, standmg may be acquired in any one of three ways: 1) by
statute; 2) by constltutlonal standing; or 3) by the public importance exception to standing
requirements. ATC .S‘outh, Inc. v. Charleston. County, 380 S.C. 191, 195, 669 S. EZd 337 339 .
(2008).  As discussed below, the Plaintiff class and class representative have constitutional
standing, as well as stending throuéh the public importance exception.

1. The Plaintiff Class and Class Representative Haye Constitutional
Standing, '

As this Court recognized in its September 29, 2010 Order on Constitutional Stmdﬁds
_(“Standards Order”), liability in an Article I, §15 -case alleging systemic deﬁciencies does not
depend on past harm actual i m]my is established by evidence of a substantial risk of serious
fiture harm.” Exposure to the risk, rather than past harm, is the relevant injury. Standards Order
at 6-7, citing Helling v. McKinney, 509 US. 25 (1993); Farmer v. Brennan, 511 U.S. 825
| (1994); Shakka v. Smith, TLE3d 162 (4" Cir. 1995). B
SCDC's reliaﬁee on Lewis is misplaced. Not only does Lewis apply federal standing law,
it did not i.nvol-ve an Eightﬁ Amendment allegation of cruel and enusual pﬁnishment. Instead,
plam’uffs in Lewis alleged that the defendant pnson system denied them adequate access to the
courts, m violation of the First, Sixth, and Fourteenth Amendments. The deliberate md1fference '
standard, requiring a showing of the substantial risk of serious future harm, was not applicable.
Instead, Hability depended on a showing of past harm, "such as the inability to meet a filing .

deadline or to present a claim." 504 U.S. at 348-349,

% The Standards Order also held that the analysis for a case brought under Article I, §15 of the South Carolina
Constitution is the same analysis used by federal courts for cases brought under the Eighth Amendment of the
~ United States Constituticn. Standards Oxder at 2-3.
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The present case is quite different, As this Court stated in its July 28, 2013 Iétter to the
parties:

Although T.R. himself never testified, Plaintiffs presénted evidence at trial of
systemic deficiencies in SCDC’s mental health program that expose every inmate
with serious mental illness — including specific reference to T.R. - to a substantial
risk of serious future harm. Under this Court’s Order on Constitutional Standards
dated September 29, 2010, injury in an Eighth Amendment case alleging systemic
deficiencies may be established by evidence of a substantial risk of serious future
harm. Therefore, under this constitutional standard governing this case and the
evidence presented at trial, T.R. and, by extension, the entire plaintiff class has

standing to pursue their claims,

Although unnecessary to establish actual injury under Article I, §15, Plaintiffs also
introduced evidence at trial of past injury suffered by T.R. Evidence showed that T. R. had "a
history of extended Iockup,"3 was currently housed at Gilliath Psychiatric Center (“GPH”), had
been formerly housed in the Inte_rmediate Care Services program (“ICS™), and had failed to

receive confidential psychiatric assessments. Plaintiffs’ Trial Bx. 9 at 13-15, During trial,

Plaintiffs> experts provided detailed testimony on the systemic deficiencies of SCDC lockup

units, GPH, and ICS. Plaintiffs’ experts further testified that SCDC's failure to provide
psychiatric assessments in confidential settings constituted inadequate mental health treatment.

Even if actual injury required a showing of past harm, the evidence submitted about T.R, would

be sufficient to confer standing.

2. ThePublic Importance Exception
South Carlph'na courts have long recognized the public importénce exception to standing
requirernents . ATC South, 380 S.C. at 198, 669 S.E.2d at 341. "Standing is not inflexible and
standing may be conférred\'upon a party Qhen an issue is of such public importance as to require -
‘its resolution for future guidance." Id. (quoting Davis v. Richland CountyvCouncil, 372 S.C.

497, 500, 642 S.E.2d 740, 741 (2007). Whether an issue is of sufficient pub]ic importance

® “Lockup” and “segregation” are synonymous terms meaning solitary confinement.
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requires an "appropriate balance" by the court of “competing policy concerns." Sloan v. Sanford,
357S.C. 431,.434., 59_3 S.E.id 470, 472 (2004).

While the nature of the pub'lic importance exception "resists a formulaic approach," the
"key" to the analysis is "whcther.a resolution is needed fox future guidance." ATC South, 380
S.C. at 199, 669 S.E.2d at 341.. "It is this concept of ‘future guidance' that gives meaning to an
issie which transcends a purely private; matter and rises to the level of pubiic importance.” Id.

Over the years, South Carolina courts have held that the public importance exception
conferred standing on plaintiffs in a Variety of cases. See, e.g,, Davis (éoﬁnty comimissioners
have standing to_challenge the éOnsﬁtutionaﬁty of legislation thﬁt authorized their removal from
office); Sloan v. Dep't of Trc.msporta’tion; 365 S.C. 299, 618 S.E.2d 876 (2005) (taxpayer had
standing fo sue Department over allegéd statutory bidding violations); Baird, 333 S.C; ét 530,
. 511 S.E.2d at 75 (doctors have standing fq sﬁe county:t(.) enjoin issuance ‘of bonds for pufchase
and renovation of hésPital); Thompson v. 5.C. Comm'n on Alcohol and Drug Abuse, 267 S.C:
463, 229 S;E.Zd 718 (1976)  (law enforcement officials" ‘have standing to cha]lengé
conéﬁt}ltionality of the Uniform Alcohol and .Intoxicz_ition Treatment Act).

It is difficult to think of a case more fitting for the public importance exception than the
| one at hand. An appropriate balance of policy concerns, as called for in Sloan v. Sanford,l weighs
- heavily in favor of Plaintiffs, especialiy now, neariy nine years after tllle\ action was filed. To
dismiss the c;{se at this point would not only be a colossal waste of time and resources, it would
constitute a terrible injustice to mentally ili priéoneljs. A comprehensive ruling by this Court is
absolutely neceséary as 'future guidance to the State on how it may operéte its prisons within

Constitutional bounds. As discussed above, the Plaintiff class and class representative have




constitutional standing, but even if they did not, the public importance exception would confer

standing on them.

B. Standing of P&A
SCDC first challenged P&A’s standing in its 2005 Motion to Dismiss, which this Court

, denied in an Order dated June 20, 2006, (the “2006 Order”). SCDC next raised the issue in its

L

closing argument.

When a statute confers standing on a plaintiff, no fusther standing reduirementg need be .
met. See Fowler v. Beasley, 322 S.C. 463, 465, 472 S.E.2d 630, 632 (1996). In an’orAder dated
June 20, 2006, this -Colurt ruled that S.C. Code § 43-33-350(1) conferred standing on P&A to
Bring -and maiptain this suit:

- A review of South Carolina law reveals that SCP&A was specifically created
pursuant to the dictates of the United States Public Law 94-103, for the express
purpose to protect and advocate for the rights of developmentally disabled and
handicapped persons by “pursuing legal, administrative, and other appropriate .
remedies to.insure the protection of the rights of such persons...” S.C. Code Ann..
43-33-350(1). Defendants argue that under this mandate SCP&A may facilitate
litigation, but may not be a party. This Court finds no controlling precedent to
support Defendants’ position. A plain reading of the stafute, which is entitled
“Powers and Duties of System” states that the organization is authorized to pursue
legal remedies. Filing a lawsuit is the seeking of a‘legal remedy, and therefore
Defendants’ motion to dismiss Plaintiff SCP&A for lack of standing  is

respectfully denied.
June 20, 2006 Otder-at 1-2.

In addition to statutory standing, P&A has a form of constitutional standing knowﬁ as
“associational” standing, because its mentally ﬂl inmate constituents have standing to sue in their
own right,* thé illteres;ts'at stake are germane to P&A’s purpose, and neither the' claims asseﬁed

nor relief requested require participation of P&A’s individual members or.constituents. See

4 Fifteen inmates with serious mental inmates testified at trial. Expert testimony and scpc records were admitted
specific to ‘any others.

6




Beaufort Realty Co., Inc. v. Beaufort County, 346 S.C. 298, 551 S.E.2d 588, 589 (Ct. App.

2001),

Finally, even if it did not have statutory and associational standing, the public importance

exception would confer standing on P&A.

C, Private Right of Action

SCDC argues that Plaintiffs have no private right of action by which to allege violations
of the South Carolina Constitution. SCDC previously raised this argumenf in its 2005 Motion to
Dismiss, in its Rule 41(b) motion at the close of Plainiiffs’ case, and in its closing argument,

SCDC relies upon an unpublished Soﬁth Carolina Court of Apﬁeals opinion, Gibbs v.
sC Dep't of Prob., Parole, and Pardén Servs., 2002-UP-363, to suppoit the proposition that

there is no implied private right of action for violations of the South Carolina Constitution.v Asa
threshold matter, unpublished opinions of the Court of Api)'eal_s have no precedéptial
value. Lanham v. Blué'Cros.s Blue Shield of South Carolina, Inc., 338 S.C. 343, 349, 526 S.E.2d
253, 256 (Ct. App. 2000); Rule 220(a), SCACR. Even assuming, arguendo, that Gibbs had
precedential value, SCDC’s reliance upon its holding would still be misplaced: Gibbs éddfésscs
. the narrow issue of whether an individual has an implied private figilt of action under the South
Carolina Constitution to seek monetary damages. Plaintiffs seek | only equitable
relief. Aécordingly, the Gibbs case is inapplicable here, and the court rejects SCDC’s argumenf.

D. Separation of Powers

In 2005, both SCDC and the South Carolina General Assembly moved to dismiss this
action on several grounds. In its August 16, 2006 Oder, the Court granted the "General

Assembly’s motion on grounds of separation of powers, but denied SCDC’s. SCDC raised




separation of powers again in its 2012 Rule 41(b) motion, which the Court denjed, and reasserted
it in closing argument. | |

The Final Order sets forth the Court’s basis for rejecting SCDC’s separation of powers
argument. Id. pp. 36-37. In addition, the August 16, 2006 Order rejects SCDC’s separétion of
powers argument on grounds that, unlike the General Assembly, SCi_)C is expressly charged
with management of the prison .system and statutorily authorized to be su;ed. Id. at 12-14, citing
S.C.Code Ann § 24-1-130, 140 (Supp. 2005). Moreover, SCDC is the agency authorized to
request funding fr0n:1 the General Assembly, and to decide how to si)end at least some of the

funding it receives. For all these reasons, the Court rejects SCDC’s argument on separation of

powers.

E.  Public Policy Limitations
SCDC ¥ajsed this defense in its 2005 Motion to Dismiss, which the court denied, then
~ again in closing arguments. SCDC contends that Sullivan v. S.C. Department ofv Corrections,
355 S.C. 437 586 S.E. 2d 124 (2004) sets foﬂh as South Carolina’s public policy a “hands’off”
approach to courts w1th respect to South Carolina prisons. However, Sullzvan bears little
resemblance to the present case, It did not mvolvc allegations of systemic deficiencies under
Atticle 1, § 15. In, Sullivan, the Court ruled that Artfcle X1, § 2 of the South Carclina
Constitution did not require SCDC to provide the inmate plaintiff with enrolhi_xent in a particular
sex offender program. 355 S.C. at 444, 586 S.E.2d at 127, |

| The present case presents a far different situation. As detaﬂed in the Final Order, inmates
with serious mental illness in South Carolina prisons are exposed to a substantial risk of serious
harm by system~widé deficiencies in SCDC’s mental health program. These deficiencies include

inadequate mental health screening that fails to identify a large percentage of mentally ill




inmates; the use of force and long term segregation in lieu of treatment; a denial of access to
many inmates of higher levels of mental health caie; inadequate record keeping and medicaéion
administration; and a suicide pfeveﬁtion and erisis intervention program that involves placing
inmetes naked in filthykcells, shower stalls, interview booths, and other inappropxiate settings for
long periods of time without Ieasonable access to treatment. As fuxther. detailed in the Final
Order, SCDC' has known of the deficiencies of its program for years, but has failed to take
adequate corrective measures.

This Court recogmzes the 1mportance of Jud1<:1a1 ~restraint, but it cannot ignore the
froubling facts of this case. A “hands off” approach towards prison management does not mean
that prison offiéials have free rein to violate the constitutional rights of inmates. The court
therefme IGJGC'CS SCDC’s argument

F. '~ Useof Force Agamst Mentally Il Inmates

SCDC mischaracterizes the Final Order as prohibiting any use of force against mentally
il mmates in violation of public policy, and mtes State v. Wzlson 306 S C. 498, 413 SE.2d 19.
(1992) in support. The Final Order, however, does not prohibit the use of force against mentally
ill inmates. = Instead, it concludes that SCDC’s use of dispropoﬂionate, unneeessary,_ and
‘excessive force against mentally ill inmates, often in violation of SCbC’s oﬁ policies, violates
: Article I, § 15 of the South Cerolina Constitution, Final Order at 16—21; '

G. Pohtlcal Ouestlon

SCDC argues that thls case is a non- Justlmable political question, an argunment it raised in
its 2005 Motion to. Dismiss and again in its closing., The Court finds that the'actlons-Ataken by
'SCDC in running its mental health programs do not represent policy judgments of the South

Carolina General Assembly and that this case is not a non-justiciable political question.




H. ° Fourth Circuit Case Law

SCDC contends that the Final Order failed to give appropriaté weight to Fourth Circuit
federal case law, @spcciall'y Williams v.‘Br.anker, 2012 WL 16505‘5 (4th Cir. 2012). Iunstead,
SCDC éontends that the Final Order relies primari_ljr on law from other federal éircui‘ts, which
S.CDC characterizes as inconsistent with Fouri Circuit interpretations- of. the Eighth
Amendment.

- As this Court hag recognized, the appropriate standard of liaBility fpr Article I, § 15 of the
South Carolina Constitution is'. the deliberate indifference standard used by federal courts in -

analyzing the Eighth Amendment of the United States Constitution. Standards Order at 2-3,

. citing State v. Wilsén, 206 S.C. 498, 512, 413 'S.E. 2d 19, 27 (1997). This Court is unaware of

any split among the circuits as to the deliberate indifference standard. "In its Final Order and
Standards Oxder, this Court relied primarily on decisions applying the deliberate indifference

standard to cases factually similar to this one, including cases from the courts of appeals of ‘

_ several. different federal circuits. This Court has not cited Williams or some of the other cases

offered by SCDC because t_héy are .dissimilar to the case at hand. Williams, for example, did not '
involve a class or an aIfegation of systemic deficiencies. Instead, it afﬁrr—r_led judgment on the
pleadings against an individual ininate plaintiff who failed to allege that deféndants actually
knew (;f his exposure to the risk of harm: “Williams alleges no facts suggesting that appellees -
had actual knoWledge of the risks to him.” Id. at 5. Defendants’ knowledge of the risk is an
essential element of the subjective component of the deliberate igdifference standard. As the

Williams court concluded, Plaintiff’s failuwre to allege Defendants’ knowledge was, therefore

“fatal to his'clajm.” Id,
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By contrast, in the present case Plaintiffs alleged and the Court found that SCDC had
actual knowledge, for years prior to this Tawsuit .and continuing “to present date,” that all
mentally ill inmates in South Carolina prisons are exposed through systemic deficiencies to a

substantial risk of serious future harm.

L Status of P.R. and K. W

SCDC asks the Court to make note of the dlsmlssal of PR. and K.W. as “party
plaintiffs.” It is undisputed that class representatives P.R. and K. W. were inmates in SCDC
custody at the time this action was filed, but were no longer in SCDC custody at the time of trial.

After dlSChal ge from SCDC, they remained members of the class, under-the deﬁmtwn set forth

_in the Court’s Order of November 2, 2007, even if they were no longer class representatives.

J.  Standard of Liability
SCDC argues that the Final Order applied the standard of Ilablllty appllcable to Axticle

XII, § 2 of the South Carolina Constitution, rather than that apphcable to Article T § 15. The
Court disagrees. See Standards Order and Final Order at 3-7.

K.  Extreme Deprivations

SCDC ciaims that the Court failed to acknowledge that cruel and unusual punishment
requires proof of “extreme deprivations.”

The Final Order states that tb satisfy the objective component of the deliberate
indifference standard, Plaintiffs must pfove a “substantial” risk of hgrm that is “sufficiently
serious™. Final Order at 4, citing qumer‘ v. Brennan, 511 U.S. 825, 834-37. Some coutts have
déscribed the degree of seriousneés required as one involving “extreme deprivations,” but these
are not ﬁagic words. Other courts have used different but consistent language. Pages 4-5 of the

Standards Order discuss in detail the degree of seriousness required to satisfy the objective -
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component. The Final Order details numerous examples of extreme deprivations mentally ill
inmates have suffered because of SCDC’s constitutionally deficient mental health program,
including preventable and foreseeable deaths. As the Final Order makes clear, the future harm to

which mentally ill inmates are exposed by SCDC’s system is sufficiently serious to satisfy the

) delibérate indifference standard.

L. Plaintiffs’ Experts and ACA Standards

SCDC contends the Court relied “exclusively” on Plaintiffs’ experts and/or American
Correctional Association (“ACA”) standards. The Court did not do so. The Court simply found

Plaintiffs” experts-a great deal more credible than S;CDC’s.' Final Order at 31. The Coutt did not

rely exclusively on ACA standards, but did find them relevant and persuasive. However, the

Court also relied on a great deal of other evidence — testiﬁxony by fact witnesses, documentary
evidence, and admissions by SCDC.

M.  Breadth of Remedies

The Court has ordered SCDC to submit a proposed remedial plan within 180 days of the
Final Order, consistegt with remedial factors and guidelines listed by the Court. Final Order at
38-44, SCDC argues the Court’s remedicf;s are excessive, but the Court disagrees, given the
breadth and pervasiveness of the systemic deficiencies in SCDC’s mental health program.

N. Inherent Authority of the Conrt

SCDC also argues that the Court.erred in holding that it had the inherent authority “to see

that the imprisonment of that inmate complies with constitutional mandates.” Final Order at 37.

The Court disagrees and again reaffirms that it has the duty and responsibility to see that
imprisonment of inmates complies with constitutional requirements.

oI CONCLUSION
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For the reasons set forth above, the Court denies Defendants’ Motion to Alter or Amend.

. IT IS SO ORDERED.

J. Michadl Baxley (/
Complex Jurisdiction Judge

Fourth Juficial Circuit

Hartsville: SC

April 7, 2014.

13




