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STATEMENT OF THE CASE

On May 7, 2013, Trooper C.K. Towns of the South Carolina Highway Patrol cited
Appellaht Jami Morse for Driving Under the Influence in violation of S.C. éode § 56-5-
2930. Appellant was aléo tiéketed forTIe‘:avin‘g the scéne of an accident with injury, and
that chgrge is pending presentlly in geﬁeral sessions court. The ma{'ter was schedu-ledA for
| a bench trial on June 13, 2013; however, at Appellant’s request the case was ‘reschedul‘ed
~ by the court for a jury trial later set on Tuesday, August 6 at 1:30 p.m. (Return pp. 1-2;
Return Exhibit 5)..

Prior to the trial date, the Highway Patrol ﬁlaced Trooper Towns on indeﬁnité
leave. Althoﬁgh the Patrol 'initially e-mailed "the court a work séhedule indicating
VTrooper Towns was-off duty on August 6" (Return p. 2; Return Exhibit 9), Firsf Sergeant .
Kyle Welch subsequently delive'_red‘ a re.vised,vschedule to the céurt shoWir;g Trooper
Towns onll,eave without péy (LWOPV) on that date. (Tr. p. 16, lin.e 25 — p17, line ‘2(.);
Circuit Court Exhibit 1). Thereafter, orT August 6, the"cmnxrt proceeded to call the case iﬁ
Trooper Towns’ ;ibsence. No jur}; was sWom. Instéad, Appellant’s attorney ;noved foré _
directed verdict and the court orally grénted the motion. (Return p. 2, Tr. p. 19, lines 21- (
| .25; Tr. p. 20;‘ Tr p. 21, lines 1-2; Tr. p. 22, lines 18-21; Tr. p. 23, lines 204, 25; Tr. p. 24,
line 1;'Re‘cording of Magistrates Court Proceedings 'on August 6, 2013; Order of Judgé

| Dennis pp.'71-2)"": | - ’ |
‘On August 12, 2013, Appellant’s attofney faxed a prdppsed order to the court for
the judgé’s signature. Né copy was provided to The State. (Return Exhibit 11) The‘

_magistrate judge signed the order as written on August 13" and then forwarded a copy to

. the State. (Return pp. 3-4; Return Exhibit 11; Order of Judge Dennis p.‘ 2) The State



filed an appeal to the Berkeley County Court of Common Pleas on September 5, 2013.
'(State’s Notice éf Appeal and Appeal) On October 21, 2013, the Hon. R. Markley
Dennis heard arguments and orally revers‘edvthe lower court’s order granting a directed -
~ verdict, ruling that the mqgistyate did not have the power to decidé the case in the State’s
absence. (Tr. p. 2, lines 2—5‘; Tr. p. 11, lines 7-144, 24_—25; Tr. p. 12, lines 5-8) ”fhe next
day, however, Judge Dennis notified the parties of his desire ;[o rehear the ‘matter.
(October 22, 2013 e-mail from Judge Dennis) On October 24, 2013, a second hearing
was held. At that time Judge Dennis changed the basis for reversing the magistrate’s-
decision, finding a directed verdict was improper because the State di_d not ha;/e notice of

Appellant’s jury trial waiver and did not consent to trying the C;ISG? without a jury. (Tr.p. |
. 14, lines 2-5; Tr. p. 23, lines 24-25; Tr. p. 24, line 1; Tr. p. 25, lines 6-10) On Decemi)er
11, 2013, Judge Dennis filed an order réversing the magistrate’s decision on this basis

and remanding the case for trial. (Order of Judge Dennis pp. 2-3)



ARGUMENT

The eircuit court properly reversed the magistrate’s order directing a verdrct in
this case. There is ne question that the State was not present for the proceedings on
August 6, 2013.  Moreover, despite Appellant’s written reqnest, for a jury triat, the jury
venire r«vas not i‘n.the courtreom, and no jury was selected. (Retum Exhibit 1; Tr. p.'19
" line 25 Tr. p. 20; Tr. p. 21 lines 1- 6 Tr p. 23, lines 2-4; Recordmg of Maglstrates Court
Proceedlngs -on August 6 2013 Order of Judge Dennls p. 2) Because no one .on the
State’ s behalf was in attendance no ev1dence was mtroduced and the State could not
have consented to a bench trial. Thus, the magistrate erred in directing a verdict of not _
gliilty |

I.  THE CIRCUIT COURT PROPERLY ASSERTED APPELLATEV
- JURISDICTION

~

A. © THE STATE COULD NOT OBJECT AND WAS NOT REQUIRED TO
FILE A POST TRIAL MOTION :

' Ap'pellant first argues the circuit court erred in refusing te find the State’s appeal
unpres:erved.‘ Initially,.Appellant_ contends the State’s ability to contest the 'rnagfrstrate’s
order “was vcontingent ltpon the State entering an objection in order to vpreserve the right
- of -appeal.” (Br. of Appellant at 4) VTh.is argnment is misplaced. While -Appellantv
eorrectly' notes the general rule of error preservation requiring a contemperanéous
obj.ection at trial, in this case, as observed by Judge Dennis: .“You can’t object if you’re
not there.” (Tr. p. 11, line 20) Indeed, the gravamen of the State’s _conqplaint on appeal is
that the magistrate erred in conducting proceedings When the State was not present and
'therefore had no opportunity to object. Furthermere, no authority cited by Appellant

addresses error preservation in a situation where one of the parties is not present. For



example,‘ § 18-3-70 nlerely states that the circuit court can only address the issues raised
on appeal. See S.C. Code Ann. § 18-3-70 (Supp. 2013) (“The appeal must be hear(l by
- the Court ef COmmon Pleas upon the grounds of exceptions made ancl upon the papers
required under this chapter without the examination of witnesses in that court. . . )

State v. Bailey, 368 S.C. 39, 42, 626 S.E.2d 898, 900 (Ct. App. 2006) (citing § 18-3-70

for the propos1t1on that [t]he c1rcu1t court, actmg as the appellate court reviews the.
rnatters raisecl. in the not1ce of appeal”). Similarly, Lippard, an unpublished opinion
-having no prec'edential value in any event, is a case where the State ‘was present for trial -
but failed t_eobj ect to the court’s ruling.'

Appellant further avers it was incumbent upon the State to file a metion for a new
~ trial in order to preserve its right_te appellate review.2 Reepondent is aware. of no
| prerequisite in any case, much "less nnder the circumstances deseribed hereln,_ obliging an
aggrie\‘/edv party to\"ﬁle a new trlal_ motien prior to appeal. “And, as before, 'Appellant cites
no snpporting authority ‘for this: as.s:ertioln_. Section l8-3-30 si‘r’nply provides the time-
frame anh mechanisiri by which-a defendaht must appeal a convictipn in maglstrate court.
See S.C. Code Ann. § 18-3-30 (Snpp, 2013)., (“The appellant, within ten days after_ |
sentence, shall file netice of appeal with the clerk of‘circu’it court and shall serve notice of
appeal upon the rnagistrate who tried the case and gponfthe designated agent for the
. prosecuting agency or atterney \;vho presecuted the charge, stating the grounds upon

which the appeal is founded. . . ). Likewise, because Rule 16(b) of the South Carolina

! State v. Lippard, No. 2011-MO-003 (2011).

2 In the alternative, Appellant argues the State should have filed a motion for judgment notwithstanding the
verdict (JNOV). Such a motion, however, is never proper in a criminal case. State v. Follin, 352 S.C. 235,
258, 573 S.E.2d 812, 824 (Ct. App. 2002) (“A motion for INOV is a civil trial motion, and thus it is
improper for a party to move for INOV in a criminal trial.”); State v. Taylor, 348 S.C. 152, 158, 558 S.E.2d
917, 919 (Ct. App. 2001) (“The trial Judge in a criminal matter has no authority to grant a Judgment
notwithstanding the verdict . . . .”).



Rules of Magistrates Court does not apply to criminal cases, it offers no support for
Appellant’s argument. See Rule 2, SCRMC (“These rules shall govern all civi/ suits in
the magistrates court.”) (emphasis added); Scope & Purpose, SCRMC (“These rules
-govern civil procedure in the magistrates courts. . - .”) (emphasis added). Appellant’s
clarm that Respondent has not preserved any issues for appeal is meritless.

B. THE STATE TIMELY APPEALED THE MAGISTRATE’S ORDER

t Appellant next argues ‘the elrcuit court llac,ked jurisdiction to hear the appeal

because the. State’s appeal was not timely filed. Appellant specifically cites § 18-3-30(A)’
as the basis for claiming the State has ten (10) days in which to appeal a decision from
'magistrates court. A close reading of the statute, however, reveals that § 18-3-30 applies
only to-a defendant appealing his sentence in magistrates court upon eonviction.3

Section 18-3-30 prO\fi"des:l _

(A) The appellént, withinr ten days after sentence, shall file notice of -

appeal with the clerk of circuit court and shall serve notice of appeal upon

the magistrate who tried the case and upon the designated agent for the

prosecuting agency or attorney who prosecuted the charge, stating-the

grounds upon which the appeal is founded.

(B) A person convicted in maglstrates court ' who pays a ﬁne assessed by

the court does not waive his- right of appeal and, upon proper notice, may

“appeal h1s convrctron ‘within the time allotted in this sectlon
'S.C. Code Ann. § 18-3-30 (Supp. 2013). Although the statute refers to “theappellant,” it
does not coni'ernplete the State in this role because immediately thereafter it provides a

time frame “within ten days after sentence . . . ” 1d. (emphasis added). Thus, the statute

. ' o .
on its face clearly presupposes a conviction before appeal. This conclusion is supported

> Of note is a bill pending in the House Judiciary Committee (HB 3076), which would enlarge the time for
appeal under § 18-3-30(A) to thirty days after sentencing. This bill evinces possible legislative recognition
of the disparity in time for appeal between a defendant and the State. Cf. Duvall v. S.C. Budget & Control
. Bd., 377 S.C. 36, 659 S.E.2d 125 (2008) (stating a subsequent statutory amendment may be interpreted as
clarifying the original intent of the legislature).




by subsecti9n (B)’s Tanguage stating ’tha‘t “[a] person convicted in magistrate’s court . . .
may appeal his conviction within the t‘ime allotted in this section.’v’ Q (emphasis added).
Because the State cannot be convicted of anything, the statutory langﬁage “has né
applicability to the State. Moreove‘r,‘due to the limiting phrases f‘aftef sentence” and “a _
‘I;CI'SOH coriviéted,” the statute by i;(S own terms caﬁ névgr apply to situatfons like the case
at bar where the State has appééled what is'in e‘ffe-ct a prejtrial dismissal.

In addition, the statute further directs the appellént to “serve n.otilce of appeal upon
the magistrate who tried the case and upon thé de_sigﬁated agent for the prosecutiﬁg B
agency or attorney l.who prosecuted the charge, st.ating the grounds upon which the appeal
is founded.” 1d. (emphasis added) ‘Obviously,’ if § 18-3-30 regulated appeals by the

_ State, the inclusion of such language without a corresponding duty requiring service by

the State would be-absurd. See Towﬁ of Mt. Pleasant v. Roberts, 393 S.C. 332, 342-43,
713 S.E.2d 278, 283 (2011) (“Courts will reject a statutory interpretation that would lead

to a result so plainly absurd that it could not have been intended by the Legislature . . .

"), see genérallv CFRE, LLC'vv‘.‘ Greenville Cq;ntv Aésessor, 395 S.C. 67,‘ 74, 716
S.E.Zd 877, 881 (%Oll) (declaring st‘étutes must be read so that “no word, élaus‘e,
sentence, provisionior part shall be rendered .surplusage, or superfluous . ,"’).

Perhaps expectedly, the underlying statute authorizing criminal appeals from
magistrates court is also fa;:ially in;ﬁplicable to the State. Section 18-3-10 proclaims that
“[e]very person con\;icted before a magistrate of anylbffense whatever and sentenced
may appeq‘l from the sentence to the'Coﬁrt of Common Pleas for the county.” S.C. Codé
Ann. § 18-3-10 (Supp."2013) (emphasis added). By employing the words “convicted” |

and “sentenced” as pferequisites to appeal, this statute further supports reading § 18-3-30



as having no effect upon the State. See In re November 4, ,2008 Bluffton Town Council
Election, 385 S.C. 632, 639, 686 S.E.Zd‘ 683, 687 (2009) (“[S]tatutes dealing with the

same subject matter are -in pari materia and must be construed together, if possible, to

produce a single, harmonious result.”); accord State v. County of F lorence, 406 S.C."169,
749 S.E.2d 516 (2013).
It is well established that a court cannot employ rules of statutory construction to

- Impose another meaning when the terms of a statute are plain, unambiguous, and convey

a clear and definite meaning. Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000);

State v. Benjamin, 341 S.C. 160, 163, 533 S.E.2d 606, 607 (Ct. App. 2000) (“When the
B language Abf a statute is plain, unambiguous, and conveys a cieéf and definite mé‘aning,
the application of standard rules of statutory interpretation is unwarranted” such that the
"statutory fér‘mg “must be‘ épplied according to théir literal meaning”). By,thgir own
. terms, neither Jof thesé,sftétutes applies tQ the Statg;“hence jche 'statultory gcheme céhﬁot bé‘
ﬁséd as éﬁthority for deﬁnmg the parameters of the State’s time'limit for appealing a case.

'frél‘n}magistr'ates C(‘)urt.rl “
This deductiof}'is hot surpris‘ir‘ig in light of the fact that the State’s right to'app'eal

in South Carolina generaliy is controlled by case law, not statutes. State v. McKnight,

353 S.C. 238, 238, 577 S.E.2d 456, 457 (2003) (“While a limited right of >aprpréalr in
criminal cases has been conferred upon the State by statute in a number of jurisdicﬁohs,

the extent of the right of the prosecution to appeal in this jurisdiction has been defined by

our judicial decisions.”), quoting State v. Holliday,- 255 8.C. 142, 144, 177 S.E.2d 5»41,

542 (1970); accord State v. Pichardo, 367 S.C. 84, 96, 623 S.E.2d 840, 846-47 (Ct. App.

2005) (“In South Carolina, the State’s right to appeal is defined by our judicial decisions,



not statutory law. Thus, the State’s right to appeal in a criminal case is a judicially

created right.””) (internal citation omitted); State v. Belviso, 360 S.C. 112, 600 S.E.2d 68
(Ct. Apﬁ. 2004) (affirming the State’s right to appeal magistrates court dismissals and
pre-trial rulings which suppress evidence and thereby significantly impair the State’s

ability to prosecute a criminal case). In State v. Belviso, this Court reversed the circuit

court’s determination that it lacked jurisdiction to h‘eaf the State’s appeal because § 18-3-
10 only authorizes appeals following a conviction and septencing in magistrates court.
ASigniﬁcan.tly, the Court found the circuit court’s feliance on § 18-3-10 misplaced, hblding
that because .the¥State’s ‘right to appeal s judicially ‘crez;ted the Court would look to

judicial opinions instead. Belviso, 360 S.C. at 115,600 S.E.2d at 70. Like the statute at

issue in Belviso, § 18-3-30 simply cannot be read as having any bearing on an apf)eal by
the.Stafe. It ié thqrefore readily apparent that any timeline gbveming the. State’s appeals
must be found elsewhére in the law. |

Respondént has found no case or statute purporting to delineate the State’s time
for appeal from magistrates coﬁrt. In tﬁe absence of both judicial and statutory law,'
therefore, it becomes necessary t—o turn to the rules of procedure for guidance. While the
South Carolina Ru>les‘ of Criminal Procedure apply to magistrates court, nothing therein
addresses the timeliness of appeals té cirguit‘ court. Rule~3.7'of the criminal précedure
rules provides, in pertinent part: | )‘

These rules shall apply to every trial court of criminal jurisdiction within

this State . . . . They shall apply insofar as practicable in magistrate’s

courts . . . to the extent they are not inconsistent with the statutes and rules

governing these courts. In any case where no provision is made by

statute or these rules, the procedure shall be according to the practice as
it has heretofore existed in the courts of the State.



!

Rule 37, SCRCrimP (emphasis added). Here, the absence of an applicable rule of
criminal procedure necessitates consideration of the civil procedure rules, as tﬁey
comport with the practice existing in this state for appeals to the Court of Common Pleas.
Rule 74 of the civil rules, which pre-dates Rulle' 37, SCRCrimP, governs the ’
procedure on appeal to the circuit court from inferior courts. The relevant portion of Rule
74 declares:
_ Notice of appeal to the circuit court must be served on all parties within
thirty (30) days after receipt of written notice of the judgment, order or
" decision appealed from. In all such appeals the notice of intention to
appeal shall be filed with the clerk of the court to which the appeal is
“taken and with the inferior court . . . within the time provided by the
statute, or by this rule when no tlme is fixed by statute, for service of the
notice of intention to appeal
Rule 74, SCRCP (emphasrs added). Accordmgly, per this rule, because no statute
‘~prov1des a time for ﬁhng an appeal by the State, the 30- day time limit for service of the
f appeal also operates as ‘the proper time for filing the notice. Id.; see State v. Oxner, 391
S.C. 132, 705 S.E.2d 51 (2011) (ﬁndmg the procedural aspect of Rule 74 applies to
circuit court proceedmgs upon appeal of a crlmmal conviction from maglstrates court).
Although Appellant assert‘s Respondent filed its appeal to the circuit court under a-
“mistaken belief” that the time for appeal was thirty (30). days, there was no mistake.

(Br. of Appellant at 6) As demonstrated above no specific statute governs appeals by the

State from maglstrates court. Furthermore because the cr1m1na1 procedure rules are

silent on the matter, the only remaining law is that found in Oxner? supra, and Rule 74 of

the rules of civil procedure. ‘The. State’s appeal, filed well within thirty (30) days of its

¢

receipt of written notice of the magistrate’s order on August 13, 2013, was therefore-



timely.'4 (State’s Notice of Appeeﬂ and Appéal) Accofdingly, beéause the circuit court
préperly exercised its appellate jurisdiction in reviewing the magistraté’s order on appeal,
‘the order of Judge Dennis filed December 11, 2013 must be affirmed.

1L THE CIRCUIT COURT i)ID, NOT CONDUCT A DE NOVO REVIEW .

- Lastly, Appellant argues thé ci;cuit court erred in condu'c;[inrg a de novo review '
tha‘; inclﬁded factual fmdir'lgs that were not part of the magistrate’s return. (Br. of
Appellant at 677) Appellant is corrqct,in his asserti(;n that the circuit court sits in its
appellate capacity to correcf efrors‘of la\lJv, not to conduct a de >novc; review of the facts.
Howéver, the énly facts alleged»“to be improper thét are relevant to the circﬁit-court.’s
ruling are readily apparent in the récord below. The sallient"facts relied upon by the .
circuit ::o{lrt are: ‘(1) that Trooper Towns was not present té represent the State on August

: 6? 2013, and (2) although the case was scheduled for a jury tn'al,"no jury. was selected or

o b 4 ¢

 sworn. These fécts are evident in the magistfété’s return and recording of proceedings in
the lower éouyt. (Return Tat 1-2; Recording of Magistrates Court Proceedings on Aﬁgug 6, |
2013; Tr. p. 11, lines 13-14; Tr. p. 19,' line 25; Tr. p. 20; Tr. p. 22, lines 18;25; Tr. p. 23,
lines 2-4; Tr. p.és, line 6, lines 19-23; Tr. b. 26, lines 22-25) | .'
The sum total of the magistrate’s return dealing with the courtﬂproceed'ing 1s as
follows: ' " o : P
‘On the aﬂémbon of Aﬁgu;t-6, 2013, the case was calléd by the court clerk.
Trooper Towns was not present for court. Attorney Milton Stratos,

\Defendant Jami Morse, and the alleged victim Kristopher Browder were
present for court. Attorney Milton Stratos stated that (1) the [S]tate failed

* It also makes logical sense that the time for the State to appeal is thirty days. For agencies like the
Department of Public Safety, virtually all criminal cases in magistrates court are prosecuted by law
enforcement officers. As non-lawyers, these officérs cannot handle appeals. Conversely, the Department’s
-attorneys generally are not present during the magistrate court proceedings. An appeal window of thirty
days permits an adequate period of time for attorneys to gather information, including a recording of the
proceedings, and become sufficiently acquainted with a case to go forward with an appeal.

10



to provide anything to show that the defendant was guilty and (2) Motion

for a directed verdict was made by Attorney Milton Stratos. The motion

for a directed verdict was granted. |
(Return at 2) As can be seen, the return clearly states that Trooper Towns was not
present for court on August 6, 2013. As to the absenceof/ a-jury, Judge Dennis correctly
found tliis detail implicit in the return ‘when he stated: “[T]here was no jury.picked.
‘ There is nowhere where [the retum]'says ‘1 ernpaneled the jury.””. (Tr. p. 23, lines 2;4)
Presumably a magistrate is aware of his etatutory duty to provide a staternent or all the
| proceedings in a case. See S.C. Code Ann § 18-3-40 (Supp. 2013) (“Within ten days
after service [of a notice of appeal] the rnagistrate shall file the notice in the office of the
clerk of court, to'g‘ether with the record, a“staternent of all the proceedings in the case, and
the testimony taken at the‘triall as provided in § 22-3-790.”). Because the rnagistrate’s
return rnakes ‘no mention of a jury, itican be inferred that a jury wae not present and
empaneled Moreover c(ounsel for Appellant admitted on the record before the circuit

"court that no Jury had been selected. (Tr p 20 lines 20 23) Consequently, Appellant

' has waived. any argument concerning this fact TNS Mills, Inc. v. S. C Dep’t of Revenue

331 8. C 611 617, 503 S. E 2d 471 474 (1998) (“An issue conceded in a lower court may

not be ,argued on appeal.”);‘ accord State v. Benton, 338 S.C. 151, 526 S.E.2d 228 (2000).

The circuit court eventually foundlthe :mag’istrate eered in directing a verdict
because the State had .no notice of and did not 'consentto Appellant being tried without a
jury. Appellant does not address this ruling in his étatement of issues nor proffer any
argument'on the merits of the circuit court’s ultimate conclusion. The issue is therefore
deemed abandoned and should‘ not be considered by this Court. Rule 208(b)(1)(B),

SCACR (“Ordinarily, no point will be considéred which is not set forth in the statement
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of the issues on appeal.”); State v. Branham, 392 S.C. 225, 708 S.E.2d 806 (Ct. App.

.2011) (stating an issue not argued on appeal is abandoned). Even if the issuc were

properly before thé Court, however, the circuit court correctly concluded the m.algistrat.e

erred in conducting any procc;edings in the absence of a jury panel. |
At Appellant’s request, this case was sét for a jury trial before the magistrate. On

the date of trial, however, no venire members were qualified or presented for selection.

and no jury was sworn. The State is entitled to notice of, and indeed must consent to, a

defendant’s decision to waive his or her right to a jury trial. State v. Hanson, 285 S.C.

543, 544, 331 S.E.2d 782, 782 (1985) (“A defendant’s waiver of a jury trial is

conditioned upoﬁ the consent of the prosecutor and ﬁthe trial judge.”); State v. Senter, 396
S.C. 547,722 S.E.2d 233 (Ct. Abp. 2011) (affirming the condition'ing 6f defendan't’sj'ur};
_ trial waiver upon conseﬁt of prosecutor énd,trial judge); Rule 14(b), SCRCﬁrﬁP (“A
defendanf rhay waive his right to a jufy tfial Qﬂly with the appr(;val_of the soiicitor. and
the trial judge.”). Heré,’ there is ﬁo ¢vidénée the St'afe received notice of any purported
jury tfial waiver or z;sser;ted to the CO{lI't conducting a bench trialn. Thus, tﬁe magiétrate '
erred aé a matter of law in directing a verdict of not guilty priér to swearing a jury for
trifll, and as a result the circuit court’s order must Ibé affirmed.
L. THIS COURT SHOULD AFFIRM THE CIRCUIT COURT BASED ON
-~ OTHER GROUNDS APPEARING IN THE RECORD PURSUANT TO
RULE 220(c), SCACR
Rule 220(c) of the appellate couft rules permits this Court-to affirm the circujt
court c\lecision based on any ground appearing in the appellate récord. Rule 226(0),

SCACR; Rule 208(b)(2), SCACR (“Respondent’s brief may also contain argument

ésking the court to affirm for any ground appearing on the record as provided by Rule
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220(c).”). It is undiéputed that the.State of South Caroltina was not represented at the
| proceedings in magistrates court on August '6., 2013. It is similarly unchallenged that the
magistrate entered a directed lverdict of not guilty as the disposition in this case. In its
appeal to_ thejlcirplzlit aourt, the State advanced tWo arguments based upon these
tindisputed facts, b_oth of V\thich support an afﬁrmance. of the circuit court order.

Tfte State first argtled the magistrate erred in éntéring a “directed vérdict” of “not
gullty because na evza’ence was presented to the maglstrates court in this case. A motion
for directed vérdict in a criminal case is properly made after the presentation of evidence.
Rule 19(a), SCRCrimP (“On motion of the defendant_ or on its own ntotion, the cc;urt
shall direct a verdi.(.:t in the defendant’s favor on anyl offens‘e chatged\ . . . after the |

‘- evidenc"e on either side is closéd L) (emphas1s added); State v. Rainwater, 376 S.C.

| 256,257 n.1, 657 S.E. 2d 449, 449 n.1 (2008) (“It would be i 1mproper for the maglstrate to
grant a “directed verdict’ based on the insufficiency of the évidence when no evidence
~ had yet Beén;presented.”)’. In this instance, rto evidence was received in the magtstrates
cqurt becaaae lthetstatta waa not present; hence, thére we.reA no facts ﬁom which a
“verdict” i'n:the defendant’s favor could be deduced. As a consequence, the rrtagistrate
erred as a matter of la\tv in granting a directed verdict.

- Secondly, even if the m’agistrata’s" order is construed as 'disﬁiSSing the case for

lack of 1")'rc'>se'cuti=0n,5 the ruling was clearly erroneous. In the absence of statutory

authority, a judge has no power to dismiss a criminal case prior to trial except at the

behest of the prosecuting agent. Ex Parte Brittian, 263 S.C. 363, 366, 210 S.E.2d 600,

601 (1974) (“A statute may authorize the court . . . to order an indictment or prosecution

. % See Rainwater, 376 S.C. at 257 n.1, 657 S.E.2d at 449 n.1 (interpreting magistrate’s order as a dismissal
despite the fact that both the oral pronouncement from the bench and the magistrate’s written return stated
the magistrate was granting a directed verdict).
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dismissed. But in the absence of such a statute . . . a court has no power . . . to dismiss a

criminal prosecution except at the instance of the prosecutor. . . .”) (quoting 21 Am.

Jur.2d Criminal Law § 517 (1965)); see State v. Needs, 333 S.C. 134, 146, 508 S.E.2d
857, 863 (1998) (“[A] trial court generally has no power to dismiss a properly drawn
indictment issued by a prdperly constituted grand jury before trial unless a statute grants

that power to the court.”); accord State v. Ridge, 269 S.C. 61,236 S.E.2d 401 (1977).

In Brittian, in deciding whether the failure of the State to proceed with a criminal
prosecution at the scheduled time warranted a dismissal of the case, our ‘supreme court
cited the trial court’s lack of power to do so and reversed. In so doing, the court cited

_with approval an lllinois case wherein charges were dismissed for lack of prosecution. In

that case, People v. Guido, 297 N.E.2d 18 (1973), it was held that a trial.courf in a
criminal case “did not have the authority to dismiss a case on the ground that the State
had failed to appear,” basing its de(;isidn in pért on the fact that “the State represents the

\ .

people and th[at] considerations of public safety and welfare are involved.” Brittian, 263

. S.C. at 367, 210 S.E.2d at 601; see also Guido, 297‘.N..E.2'd at 19 (“Thv'e court on its' own
motion, or on the motion of the defendanf, has no power before trial, in the absence of a
statuté, to dismiss cyimin.al cﬁdr’ges ... since this power rests initially and primarily with
the prosecuting officer.”). Ther¢ is nb statute in this stéte granting courts the rp;)Wer to
dismiss 'cﬁm’inalrprosecutirons prior to trial. The magistrate therefore erred as a matter of

" law in disposing of the case of his own accord.®

® Indeed, this was the basis of the circuit court’s original ruling in this matter. Judge Dennis clearly

recognized that a court cannot dismiss a criminal case prior to trial when he stated: “I can’t dismiss a case
for failure to prosecute in a criminal case. 1 don’t have authority, that’s not my prerogative. It surely is not
a directed verdict. . . . The [magistrates] court didn’t have the right to do what it did. . . . [T]he court can’t
dismiss a criminal case for failure to prosecute. Doesn’t have authority.” (Tr. p. 11, lines 7-10, 24-25; Tr.
p. 12, lines 5-8).
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As a final matter, it should be noted that there is an inherent issue of fairness
involved in this case. An adversarial judicial system is based upon the notion that 'each
party has an equal opportﬁnity to gather and present evidence, examine witnesses, and
make appropriate arguments to the trier of fact. When one party is unintentionally absent -
from the‘proces‘s, it cannbf be said that a just result is had. Ouf couits have repeatedlyi

held ex parte proceedings‘ where the State is absent are voidable at best. See, e.;i., State

v, Hill, 266 S.C. 49, 52,221 S.E.2d 398, 399 (1976) (“We take this opportunity to again
_call to the attention of the Bench and the Bar that whep an order involves the State an ex

parte order is improper.”); Ishmell v. S.C. Highway Dep’t, 264 S.C. 340, 215 S.E.2d 201 |

(1975) (declaring an order without notice to the (State imprbvidently granted and stating
-~ such an order could be set aside/'solely for that reasbn); State v. Bést, 257 8.C. 361, 373,
‘-1 86 S.E‘.2.d v272, 278 ( 1972) (reVersing a'trial judge’s post-éour’t mt;diﬁcation oAf criminal
seﬁtencés on other groqnd's but dcclariné that Becéuse such orde?s ‘“‘were 'improvid_ent-ly
.granted without noti-ce to the State,” they could have I.beén set aside “én ‘that grqiind
: Ialone”)__. For the reasbns advanced abéve, this Cqurt should affirm thé order of the circuit ¢

court i)ursuant to Rule 220(c), SCACR.

CONCLUSION
The State, having asserted its grounds and legal authority in su'pp.ort“thereof,
hereby asks this Court to affirm the circuit court order and grant such other relief as.the

/

Court deems just and proper under the circumstances.
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