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The Sopreme Couvert of South Carelina
P.o. Box 11330
Columbia , Sc aaall

Re © Antenio E)ox,lk.in VS, The State
Appe,“cd'e Case No . 3014 - 0601395

Dear Clerk

En;;loSecl, please find For -filn'na the 0r§sina\
for ﬁehear{nﬁ .

‘With bes+ (’eﬁaras) T remain
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THE STATE OF SouTH CAROLINA

Tn +he Supreme Court

APPeOJ frem Clacendon Coun"\’\/

The Honorable Georse C . James,Tr. Circuit Judge

Appena-lfa Case No : Aol4 - 001395

Amionio BoyKia
Vs.

The State . . . . . ;

PETITION FOR HEHEABINQ

Aationio BoyKin # 334153
Lieber Corr. Tnst.

£. 0. Box J05
Ric‘geviile, sc 39473

RECEIVED)

JUL 0 2 2014

8.C. SUPREME COURT

Pe+i+ioner')

Res poncjen“" .



ARGUMENTS

I. The Court misa.?'prehended Petitioner’'s +ime - frame
in_which +o Filg ond Serve o notice of oL‘pgeaJ )

Rule 303 (b)(1), SCACR, states

A notice of appeal shall be Serveo\

on oll resFonc\emLs within +h{r+7 (30)
da\ls ofter recei{>+ of wriklen notice
of entry of +he order or J'uolamerﬂ— ..

In H’S order d{sm{ss{nj Pe+3+{oner's DO‘HCQ O‘F aPPeaJ}
+he Court wrote +hat becavse Pettioner failed +o Provi(_le o

Proo'F of service showinﬂ ‘that a Copy of the notice of

appea‘ has been served on oPPoS{nﬂ covnsel +he notice of
oppeal is dismissed . Moreover, +the Court acknowi.ec\ﬁed that

Since Petitiorer osserts +hat he has never received o copy
o copy of +the Final order s enclosed .

of +he {final orc‘er)
Petitioner submits <4hat 4he Court misapprehencjed +he
time - frame in which Petitioner had to fiie and serve a Himely
notice of o.Ppeal . Based on the fact Hhot the Court acKnow\edsecl
that Petitioner did not receive notice of +he Ffinal order
du'smissfnj his PCA oaction and +herefore Prov{c\ecl him with
o copy of the written notice , Petitioner’s thicty (30) days
time - frame in which 4o file and serve his notice of appeal
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did not besin +o run until he received +he notice From
the  Court .

Therefore, +he Court shovid condvet a rehea,r{na on
Petitioner's notice of appeal .

II. The Court overlooked the record in Petitioner’s case .

The Court dismissed Petitioner’s notice of °"FP"'°‘|
becavse 1+ says Pethitioner failed 4o file a response Yo
the conditional order of dismissal and +herefore , Petitioner
¢annot appea\ . Edith V. State, 369 s.C. 408, 634 S.E
dd 844 (4006 ) |

Potitioner Svbmits that +he Court overlooked the
recerd 1n his case . Petitioner did in ‘Fa.c"’, Filed o

+ime|\/ response 4o +the conditional order of dismissol .
§e_e._, Exhsba+ (A)

T’here‘Forel, the -Cour{’ should condvct o re,he,ar;nﬂ

on Petitioner’s notice of Appeo.l .

CONCLUSION

Based vpon the ‘D°re‘j°“”3 reasens , Petitioner
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respec#ully asks +the Court 4o condvet o rehearfnﬁ on hig
notice of appea‘ with +the uvitimote relief of Sramh'nj

cerdiorar; Teview .

Res':ecH:ully Sobmitted |
Vel o [
Arﬁonio Bo\/Kin # 333153
Lieber Corr . Inst.

P. 0. Box 465
ﬁ.‘dﬂev.‘ne, sc 39473

June 30, 404

CERTIFICATE OF SERVICE

T, Antonio E)ox/l(in, do hereby cer+i-py thet on this

30 4h da\/ of Toune , 3014 | T sServed +the ‘Forejofnﬁ Petition
for P\ehear;nﬁ vpon covnsel of record in +his matter by
c\ePosH'{nj a true Copy of +he Same in the U.s. mail
addressed +o

Daniel Gour\o/

Assistant A~Horne_\/ General

A“H'One,\./ General's Office

P.o. Box ]1549

Colombia , sc 244l
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STATE OF SOUTH CAROLINA IN THE CovRT OF COMMON PLEAS

CoOuNTY OF CLARENDCN

Antonio ReyKin ,#333155

2013 - CP- i4 - 304

PiaintiFF, RESPONSE 1IN OPPOSITION

TO CONDITIONAL ORDER

N5, OF DISMISSAL AND MOTION

State of South Carolina ,
DeFenc‘cm‘f .

TO DI5SMISS

e

ITn respoense to  the Corditional Order ot D%sm{_;s__;s(_\l

and ﬁes‘{wnc‘en'i"s Motivn to Dismiss -?}led in this Cas‘c

?

T

APFii(.arﬂf wouid resPec"r-Fuil~~// chow Fhis  Covrt o

Ta its Motion +to D;SW\{SS;

oction De Summaﬂ'y dismissec\
O,Fpi»‘Ccu"'n‘on For (Jbg-}* - ConVicﬁon

. . s ]
SuCcessave | arzd pacrced uncler

APF'\lcc\.n"!r Submits  Hhat the

RQSPonden'i' reques~'fs tHhot He

on the ﬂrovnc\ls that the

relief is +ime barrecll,

+he doctrine o

+ res j'ucli'c(rhx .

L\PP.I |'Cc:(’.:.:).’\. 'Fo:” Fc R )‘S ﬂo‘lf'

time. barred becavse he Liled  the cxpp):c;wfwon WwWithin  oOne year

ot +he c\isc«:uery rule .

N .
\'/ (=N L% 2 § o

D

SERTIFIED TRUE CCPY
OF ORIGINAL FILED IN THIS OFFICE
DATE J/olé/ Lol ¢

12 . ~

y
i v
.,f /l/ 7 (/{54 7
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n
)

Code Ann. 3 17-47-45 (¢) states !
P

If +he applicant centends +hat there s
evidence of material Facts nob PreonvS')y_
presented and heard Hhet Fequires Vacation
of convietion or sentence, 'Hﬁé application
Mmust be filed vader +his cthfﬂ-er wWithin
on.e, vyear of the date of +he actval
c\-‘sco\/er\/ of +he facts by +he O-Ppi"ﬁt-\ﬂ“" or
the dote when +he facts cevid have been

L

ascertained by the exercise of reasonable

d-'l-'gence !

There“Fore, , Ap?iican*l' Contends Hhat he has Stated a
5L‘f‘sC'Pr.c;en+ Freaspon as to. Why the OLPP“CCU}-',O” for  PCR shouvid
Not  be Summar;(\/ dismissed b +he grevnds of failure 4o £ile

wWithin +he stetve of Iimitations .

APPi;CO~ﬂ+ SUBM;+S that the anin‘Ca‘Hon “lCos' Po.ﬂ" - cenvViction
veliet 15 no;f' svccessive  becavse the o_!)e_qa%‘ons ot ineffective
ass stance of  tridd ceuvnsel  and o"n\/cfun+ar7 ﬁuiH\/ Piea rarsed
in  +he cvurrent c\,PPi{'Ca*f'»'on WL\.‘S not and Could not have
been raised in his Prev{ods C\PP“C&%OH foc PCR  becavse
he did not have his 4ricl +r(1n5cr:‘p+ +o discever these

Claims  he nNow raises ond 4he Respoﬂc;}en'%‘ Fefused +o prw{de
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him with a copy of  the '}—rt\r\fsc.rl"l'}- aHho-uSH he'’s {m:l-.l]en«i—,'

Ln Me Coy v. State 401 scc. 363 737 s.E. 44 a3

( avis ), the Scuth Carslina Svpreme Court held
W\
When (;onsic'ehmj the state's metion for Summary
dismissal , where no ev[clerrl’n'ar)/ hear{nﬁ has  been
held, the Pcr Judge  must assume facks presented
by +he applicant are Hrue and View +hose 1Cc\<‘/+5'
in the light most {faverable to the applicant.

Leamen . State, 3¢3 5.C. 432, 434, LI s.E.ad 494

495 (3005 ) ( c;+:n5_ s.c. Cede Ann. 8 17-37-80 ) .
Where an applicant alleges facts Hhat wouid
establish  an e;(c_e[:+;00 Yo either the statve oF
mitations or the prehibition :_xgjc).l'nss‘i' suCCessive
FCR apphications and these facks are not
conclus{\/e)\/ refuted b\/ the record befere +he PR

couvit, o ﬁues-'h'om of fact is raised which can

ooly be resolved by o hearing . Qzlaney v. State

At the Fiest Peg Iwearinz.}, APPlCcan'i’ metioned +he covct  For o

Continuance in order o (}e'i' +he +ranscr{f3"f’ Feomm his Feial Frem the

State . The ceurt denied his motien . ( pPcg 7r. p- 3 -6 ).

<
“>
Ut

(o]
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469 <.C. 555 55L& 438 $.E€.3] 19, 679

C 1977 )

Ln the present case Applicant  contends +hat he has
estabiish an eXceP+;'on to +the statve of Dnitations  and +he
prehibidion aﬂcu'ns-i- Svccessive P h applications and those
facts are not cOnc_lus.'Veiy refoted by the record  before  the
PCR Court | therefore, he's entitled 4o a hearing 4o resolve
these matrers and +he application For PCR  shovid not
be summarii\/ dismissed on <he @rounc]s of suvccessive or

+Hme barred .

Lastly, Applicant svbmits ot +he application For
PDSW" - CCJF‘AVI‘C"’"{OF} Felie'F 1‘5 ﬂo*’r barrec) uncler t+he Aod'r{ne,
res Jf'uc/.-"cmLa becavse +he issuves raised in Appiicant’s
Presen-w" (,\FPifc<\+ion 1S not the same jssves raised in his
previovs CLPPi;C&+;Dﬂ - As stated above, the issves that
APPii‘can"" Nnew Traises Were net and Covld not+ have been
ravsed 1n his Previous QPF'I{ca&{on becavse he did rot
.th\VL’, ‘fhe, -1’*ranscr{fﬁ'— ~From his '4""!-(&' ) CLSCQF"”Q{O "Pne Nnew

iSsves he now raises

Theretfore . AFF‘lfcan%’ Contends +Hhot +he appiiction for
FC A sheuid not be Summariiy dismissed on - the gjround‘s of

its  barred onder the doctrine of res j'uc/r“CmLﬂ becavse  these




are not the same 1ssves raised in his Ficst Pcr O‘PFI".CO&‘.D”-

CONCLUSION

Based on +he poreﬁoing reasons . Applicant respectt

‘ully
asKs this Coovrt +o (:\em/ Respomderﬁ's Dismiss

and withdraw s  Conditional Order of Disrnissal and ﬂran"r

Metion +o

an evideni—{ar?‘ hear{ncj into the matter .

ﬁeSFec:‘H:uH\/ SchmiHred ,
PN

Antonic BoyKin # 333153

Lie.b-z( Correctional Tast.
Pt OFFice Box J05h

R;’dﬂeu;i\a’ sC  J49472
December 12, 2013

Ridaa\/i lle, scC
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