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STATE OF SOUTH CAROLINA | IN THE COURT OF GENERAL SESSIONS

)
COUNTY OF NEWBERRY ) INDICTMENT NO. 1994-GS-36-616
. THE STATE ) RN
) l . (a | i.'.—‘
vs ) : ORDER DENYING MOTION FORNE(T s
o ) TRIAL BASED ON AFTER.” ™~ =i,
" GARY LANE PREWITT ) DISCOVERED EVIDENCE, y <
| ) e L
) () % -
)

' Thl;s matter came before me on Mamh 12, 2013 for a hearing pursuant >to the Defex;dant’s
properly filed Mot.ion‘ for a New Trial Based on After-Discovered Evidence pursuant to Rule
'29(b), SCRCrimP. Dalc_Scou, Esquire, Deputy. So.lic.ito'r for the Eighth Judicial Circuit,
appeared on behalf of the State. The Defendant, Gary Lane Prewitt wasg transported from Lieber
Corrccuonal Institution and was represented by Stuart M. Axelrod Esqmre and Jarrett S. Calder,
E‘.sqmre, both.of Axelrod & Assocxales PA.

Based upon my review of the testimony ar'xd evidence presented, i.ncludi.ng all submitted
memorandums and exhibits, along with the wrguments of counsel, I find and conclude that
Defendant’s Motion for a New Trial Based on Aﬁé-Diwovemd Evideace shall be denicd.

: FAC’I‘U@JP& JCEDURAL BACKGROUND

The record reveals that on Lﬁe morning of July 22, 1994, Joq Dixon was shot three times
in the home of F;andy and Rhonda Sue Tirisley during the course of a burglagy. On August 10,
1994, the Defendant was arrested and charged with Bﬁrglmy First Degree, Assavlt & Battery
with. Intent to Kill, Grand Larceny, and Possession of a Weapon during the Commission of a
Violent Crime. On January 19, 19‘.3'5,. the Defendant was brought to trial on all charges before. the

Honorable E.C. Burnett, [l The Defendant was copvicted the following day on all counts and

M .
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sentenced. to life in prison on the Burglary First Degree charge with concurrent sentences of
twenty (20) years on the Assault & Battery with lnteht to Kill, five (5) years on the Possession of
a Weapon during the Commission of a Violent Crime, and thitty (30) days on the Grand
Larceny. The Defendant is presently confined in @he South Carolina Depzmmerit' of Corrections
and did not appeal his conviction or sentence,

On May 15, 1995, the Defendant ﬁﬁe& an application for Post-Conviction Relief (1995-
CP- 36-135) On March 19, 1996, an evndcxmary hearing-was held before the Honorable Edward
B. Comngham By Order dated July 8, 1996, Judge Cotlmgham denied and dismissed the

application. The South Carolina Office of Appellate Defense filed a Notice of Appeal on

Prewitt’s behsalf and submired a Petition for Writ for Certiorari, On Septernber 10, 1997, the

South Carolina Supreme Court denied the Pc;ilion. Prewitt filed a successive PCR application
on January 30, 2002 (2002-CP-36-040) based in part 0;1 after-discovered evidence. On October
9, 2003, an evidengiar} hearing w.as held before the Honorable Wyatt T. Saunders, Jr. By Order
dated November 17, 2003, Judge Saunders denied and dismissed Prewiti’s successive
applicati;)n. '
On October 27, 2012, the Defendant filed a Motion for a New Trial Based on After-
Discovered Eyidence pursuant (o Rulc. 29(b), SCRCrimP. In the Motion, Defendant offered as
| grounds the following items as new/after-discovered evidence: 1) a sworn statement by Kimmie
Shipes Heaton recanting her previous testimony identifying Defendant; 2) writtenr statements of
Bryan O’Shields attésting that Wayne Eubanks, the husband of O’éhields' first-cousin, confessed
to O'Shields that he and Mike Bostic committed the crime for which the Defendant was

i incarcerated; and 3) wrilten statements of Randy Tinsley, the owner of the Gurglarized home,
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identifying Mike Bostic 2s the person depicted in the SLED composite sketch which had been
used in the original investigati(;n of this matter.

On March 12, 2013'3 hearing took place at the Greenwood County Courthouse pursuant
to Defendant’s Motion. The Defendant presented testimony from Kimumnie thpes fHleaton, Bryan
O’Shields, Randy Tinsley, Dctechve Danpy Gilliam,’ Clms(y McGuirt, AH. Walker It,, Sandy
Wicker, Investigator Nichole Edwards, and Invesdgntor Pete Skidmote. The State did not call
any witnesses, | ‘

- 'STANDARD OF REVIEW

" Rule 29(b), SCRCrimP mandates that a Motion for a new tnal based on after-dxscovcred

evidencg “be made within one (1) year after the date of actual mscovery of the evidence by the
defendant or after the date whén the evidence could have been ascertained by the exercise of
reasonable diligence.” In addition-tb the Rule 29(b) requirement, the South.Cérdlina Supreme
Court has held that in order for a Defendant to receive a new trial based on after-discovered
evidence, the evidence must meet ﬁvé specific requirements as in State v. Spann, 334 S.C. 618,
513 S.E.2d 98 (1999): 1) the afte‘r-&iscm;ered evidence w_'buld probably.chn'hge the result if a
new trial was ‘granted; 2) the evidence has been discovered suxce the trial; 3) the evidence could
not have been found prior to iriai with the exercise of due diligenée; 4) the evidence is material;
und 5) the evidence is not merely cumulative nor impeaching. |

| | EVIDENCE AT TRIAL

At the Applicant’s original trial, the prosecution presented the following evidence:

On July 22, 1994, a shoo'ting oc(;‘urred on a remote rural back road in Newberry Coun(y.
which resulted in Joe Dixon being shot three times. Dixon testified at the trial thal he was sitting

on Chnsty McGuirt's from porch, wamng for a nde to Charleston to visit hlS brother, when he

o
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saw (wo men iu a green car driv_e pass thg house.and drive into the driveway of a ncighbo;’s
house. Dixon ;esxified that he knew ihat Lh;a neighbor was not home. He furth;r testified that he
went to the neighbor’s ho.use to inform the men that the ﬁeighbor, Randy Ti;isley, was not homé.
Dixon recounted that he went in the back door of Tinsley’s house as one man was walking out of
the house and saw the other man inside, and asked them what théy were doing.. At that moment,
the man inside the thse drew a weapon and fired the gun striking Dixon in the chest. The armed
individual then walked up to Dixon and fired two more shots. Dixon was able to identify the
shooter as Prewitt in a photo-lineup. On cross-examinat.ion, Dixon testified th:;J.l the shooter wore
a hat, but the little bit of hair Dixon saw was brown, |
- Chn‘sty McGuirt testified at the trial and \;ras able to corroborate Dfxon‘s account of that
day. She testxﬁed that she was in the house while Dxxon was on her front porch waiting for his
nde to Charleston. She hesnﬁed further that a green car with two white males passed by and
Dixon went over to the Tinsley house., She then heard shots and went over to Tinsley's house to
discover Dixon laying on the floor with gunshot wounds.
Anothc;' neighbor, A.H. Walket,.testified that about lhirty' 'to forty five minutes prior to
the shooting, he saw a green car with two white males dnvmg slowly pass hxs house,
~ Kimmie thpes Heaton (then Kimmie Shlpes) testified she lived about half of a mile from
Tinsley s house and that she was home when she heard someonc in her buck yard. She went to
the back door and was surprised to find a man standing there. She testified .thak Prewitt asked her
if “Eddic” lived there and she told ﬁim no because no one by the name of Eddie lived with
Heaton. Further she testified that Prewitt‘walked afound the house and got into 2 green or blue
car with another individual. Heaton testified that the individual looked to have light hair,

" perhaps reddish, becausc of the way the sun was shining on him. She testified that the individual
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@ was taller than her, maybe $°2” or. 5’3" or taller. She was able to help the pohce create a
compos:te sketch of the man at her back. door After the burglary at the Tinsley’s took place,
Heaton identified Prewitt in a photo lineup as the man _who was at her back door. -

Prewitt testified on bis own bebélﬁ'a‘nd called his mother and father as alibi witnesses.
Prewitt denied being on the scene:

I‘INDINGS OF FACT AND CONCLUSIONS OF LAW

Thls Court revxewcd the record in its enurety and considercd the arguments prcsentcd at
the hearing, Further, thns court observed the witnesses presented at the hearing. The State
moved to deny the Motion for a new trial as baing successive to the arguinent that was denied at

his second PCR hearmg and for failing to meet the test promulgated first in Swate v, Spann, 334
S.C. 618, 513.S.E.2d 98 (1999).’

At the hearing, Prewitt pn:sanfed a sketch generated by SLED with the cooperation of

Heaton during the initial investigation of the burglary and shooting. This sketch was not
'in,t'roduced at original trial of this ¢ase, Also, Prewitt presented a booking photo of a man named
Mike B_ostic. Prewitt called Bryan OfShields, a current inyriate in the South Carolina Department
of Corrections and his former cellmate to testify. O’Shields testified that he met Prewitt in the
Department of Corrections and spoke with hjm,about his case because he recognized his name

from a conversation he had with his cousm s husband, Wayne Eubanks, in 2002. O thclds

Eubanks committed a robbery where a-man was shot and that Prewm was domg time fcr the

| : _ explamed that durmg f couversatxon ata famxly cookout, Eubanks lold O’ Shields that Bostic and
crime that he did not comxmt O’Shields further testified that he knew of Bostic and that in his

I

|

|

1

opinion, the SLED sketch looked like Bostic.
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Heaton also testified at- the- hearing. She is currently confined in the Department of -

. Corrections. At the hearing, she testified that she was mentally unstable when she first identified

the man at her back door as Prewitt, She further testified that if she had to testify foday she
could not say that the man at her back door was. indeed Prewitt.

Ran&y Tinsley, who was the owner of the home where the burglary was committed,
testified that, in his opinion, the SLED sketch looked like Bostic. Sandy Wicker, who was not
mvolved in any way in the trial of Prewitt, testified that the -SLED sketch looked hke Mxke
Bostic in her opinion.

The test for after-discovered evidence was set out in State v. Spann, 334 S.C. 618, 513
S. E 2d 98 (1999). 14 that case, the Court held the fouowmg' E "

A party requesting a new trial baseq.on aftcr-discovered evidence must show that the
evidence: 1) the after-discovered evidence. would probably change the result.if a .new..trial »was
grar.ned;. 2) the'evidence has been discavered since the trial; 3) the evidence could not have been
found grior to_trial with the exercise of due diligence; 4) the evidence is material; anid 5) the
evidence is not merely cumulative nor impeaching. |

, Prewitt argues that the fouowiné evidence i§ after-discovered: 1) a swc;m Statement by
Kimmie Shipes Heaton ramntigg her previods testimony identifying Défendant; 2) wﬁtten
statements of Bl.'yan O‘Shields'amesting that Wayne Eubanks, the husband of O’ Shields’ first
cousin, confessed to O Shnelds that he and Mike Bostic committed the crime for wh:ch the

Defendant was incarcerated: and 3) written stutements of Rnndy Tinsley, the owner of the

" burglarized home, xdentlfylng Mike Bostxc as the person dcpacu:d in the SLED composne sketch

which had been used in the original mvesngntmn of this matter.

o
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‘In this irrstarxce, Heaton tostiﬁed that she will ecant her previous testimony at a new trial
and will not be able to identify Prewitt as the person at her back door. This potential recantation
N " is not after-discovered evidence: and she can be impeached with her previous testimony. I find _
that her testimony at the original trial is moreAcredi‘ble than‘her testimony at the hearing on
P ~ Prewint’s Motion for a New Trial and that this potential rer:antation would not likely change the
| outcome if a new trial were hcld
Secondly, O’Shrelds tesumouy that his cousin-in-law confessed to commrttmg the crime
- along with Bostic is not after-discovered evrdencc and would not likely be admissible 1f 8 new
trial were held. O’Shields credibility would be in question as he is a former cellmate of Prewitt,

O’Shields testimony that he was told that two individuals committed crimes that Prewitt was

convicted of by a jury of his peers without any funher corroboration is not llkely to change to the
outcome of a trial even if it was, after-drscovered evidence. |
. L ' . Lastly, although several individuals testified that they believe the person in the SLED
- sketch to be éostic, Prewitt is notl dissimilar from the individual depicted in the sketch. The
sketch, however, is only a tool of limited 'imrpose used by law enforcerocnt for invcstigation
where the rdenmy of a quspect or suspects Is unknown, Dixon and Heaton rdentrfied Prewitt
_from a photo lineup, more reliable than making an identification from a sketch, as Prewitt’s
witnesses have done at the hearing. Moreover, it would be cumulative to call several wxmesses)
simply to testify that they believe the person in a SLED sketch is another mchvndual wzthom
' offering any further tasnmony and the j jury is more th.m capable 1o decide that fact on its own if
this type of testimony was deemed admissible.

[ find that the evidence presented at the hearing on the Motion for a New Trial is not

after-discovered evidence, is not competent evidence, and would not be admissible at trial and

e, ) . ) | - oW .
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even it ig Was-admissible; it would not change the result if a new trial was held. It also ig not
material-to the issue of innocence or guiit Evidence offcred by a.defendant of the commiission
of the crime by another person is hmxted 10, facts m(:onmstent with the detendant's guilt. State v. '
Mansfield, 343 SC 66, 538 SEZd 257 (Ct. App. 2000) In Mam;ﬁeld the defendant sought to
. introduce evidence that an mdwxdual by the name of Perry, who gencrally match the suspect’s
description, lived nearby and was home that day. The trial court refused to admn such evidence.
The Court of Appeals afﬁrmed, finding that at best, the evidence only cast a mere “bare
' susplmon" on Perry, but did not show Perry’s guilt and was pot inconsistent wn.b the defendant ]
gullt
‘Accordingly, this Court finds ih‘at Prewitt has not met hi.é l?urden of proving‘his; claim.
- Additionally, Prewitt presented similaf evidence during the evidémia:y hearing for his second
Post-.Convic!ion' Relief Applica(ion; P;ewitt brbuéht‘ three inmates of | the South Carolina
Department of Corrections to testify that Mike Bostic 'qomr.xmit'ted t.he crimés Prewitt was
convicted of and that Bostic was the person in the SLED sketch.
This Court further finds that the evidence does pot qQualify as after-discovered evidence
pursu.mt to Spann and Mansfield, that this Motion for New Trial is successive to Prewit’s.
c seoond PCR Application, and r.his Court finds that even considering the merits of the after-
‘ dﬁcovered ev:dence presented, it is not credible and would not affect the-outcome of the trial,

nor is it raferial to the issue of gmlt or mndcence

o,
Page 8 of 9




B7/87/2614 12:36PM 8434925423 GSLG PAGE 1B/18

IT IS THEREFORE ORDERED that the Motion for a New Trial based on After-.

Discovered Bvidence is hereby demed

ANDITIS SO ORDERED.

/) / l/U M
ClifiolyNewman .
Presiding Judge

Tuly z ,20i3

[7 sluab e .So{nh Carolina
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