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STATEMENT‘OF ISSUE ON APPEAL

Appellaﬁt is entitled to a new trial where the Trial Court erred in instructing the Jury that the
charge of attempted murder does not require a specific intent to kill. - :



STATEMENT OF THE CASE

On September 13,'2012, Appellant Hubert Fioyd .Brown was indicted by the York
County Grand Jury fgr (1) attempted murder and (2) first degree burglary. R. 264 - 267.

Appellant Was tried before the Honorable John C. Hayes, III and a j@ on ~ful'y 9-1 i, A |
2013. R.1. Appellant V\v/as;eprese‘nted by David C. Cook, énd the State was repfesentéd
by Assistanf Solicitor E:B. Springs. Id. :

On July 11, 2013, the jury found Appellant guilty as éharged. R. 258, 11. 17-25.
Pursuant to S.C. CODE ANN. § 17-25-45, the State had served notice of its intention to seek
life Mpﬁsonﬁent without the possibility of parole (“LWOP”). R. 259, 1..5- 260, 1. 9. -

| Judge Hayes sentenced Apbellant toAtwo LWOP éentences on each of the charges. R. 262;
11. 2-3; R. 263, 266 (Senteﬁcing sheets). | o |

Appellant timely filed and served the Notice of Appeal on July 12, 2013.



STATEMENT OF FACTS

The charges against Appellant stem from an altercation he was involvecl in on the
~ evening of June 8, 2012 with Michael Mahoney and Christopher Calvert. Mahoney had
| been a good friend of Appellant and had worked with Appellant at Rock Hill Intltistﬁalﬁpe.
and Fabrication. R.22,1.9-23,1.12. Appellant had been laid off cf ;zvork at Rock Hill
Industrial P1pe and Fabrication approximately six months prlor to the mght of the incident.

| R. 23 1. 3-9. After Appellant was laid off from work, Mahoney hired Appellant to
complete certain jobs around Mahoney’s house, suclr as. buildlng a chicken‘ coop and
constructmg a privacy fence R.23,11.13-25.

On June 8 2012, Mahoney and Chrrstopher Calvert worked a half day at Rock Hill .
Industrial Pipe and Fabrication. R. 28, 1. 6-10. Calvert also resided at Mahoney s home, |
along with Mahoney;s wife, Amy,; and ancther individual named Billy Odom who had
passed away by the time of trial, R. 22, ll. 2-8. Mahoney and Calvert first went horne- .
after they got off of work for the day. Around dinnertime, -the .two decidedlto go to |
Hooter’srestaurant. R.28,1.16-29,1. 6. |

Around 9:00 pam. j'that.evemfng, while Mahoney and Calvert were still at Hocter’s, ]
Mahoney had a telephone conversation with Appellant. Mahoney asked Appellant if he
wanted to join Mahoney and Calvert at the restaurant, but Appellant declrned Mahoney' |
invited Appellant to meet them back at Mahoney s house a little whlle later and Appellant | |
agreed. R.29,1.12-30,1.2.

Mahoney and Calvert left Hooter’s - shortly tlrereaﬂer and. returned llome. '
E Approximately five minutes- after they arrived at the house, Appellant pulled up in his

vehicle. R. 30, 1l. 3-12.



Appéllant’s.wife and children were ,;zvith him when he went to Mahoney’s _hpuée.
R. 30, 1.25~31,1.2; 70, 1. 4-8. Appellant got out of his vehicle aﬁd came ovef to talk to
Mahoney.  Appellant asked Mahdney if the two could ES afound b'ack to talk by
themselves. The two walked around to the back of the house to t_alk. R 31,11 5-14.

According to'Mahonéy, the two evenfually began talking aboﬁt work, and Mahoney
alleged that Appel.lant told him “you Wbuldn’t have your j<.)b if I'was.n’_f there to watch YOﬁr |
back.” . Mahoney said Appellant got in his face aﬁd began pohitiﬁg at him With his right
' ﬁngef. Mahoney testified that he pushed Appellant. R. 33, li. 2-11.  After Mahoney :
pushed Appellant, Mahoney alleged that Appellant. began swingirig.at h1m and the» two
ended up tussling on the ground. R.34,1.12-35,1. 14.

Calvert . had remainéd by Mahone&’—s truck when Appellant and Mahoney went
around‘ back fo talk. R.32,11.15-17. At trial, Calvert admitted _that‘ he had" 'Synorted‘cocaine
in the ‘bathrjoom of Hooter’s earlier that eveniﬁg. R. 68, 1. 15-18." CalQért .al-so' admitted to -
. previous coﬁifictions of assavult‘and battery of a hlgh and aggravated nature and peﬁy :
lar.ceny. R. 83,11. 6-12. |

Cal§ert heard a commotion éo He- Weﬂt around back. He' saw Mahoney and
- Appellant wrestling c;n the ground and said Appellant ﬁad rolled on top of Mahoney.
Calvert then hit Appellant on the heéd with a gearj shift. R.71,1. 2 -72,1L 21. :

Mahoney testified that after Calvert hit Appellant.o'n the head, “a Whole -bunch of
blood started guéhing down [Appellant’s] face. R. 36, 1. 7-8. Mahoney said Appellant was
“completely dazed,” and Appellant was “mumbliﬁg tfying to get the words o‘ut‘ of his rﬁouth ‘

that he ha[d] beenhit . .". .” R.36, IL. 2-10.



Calvert admitted to hitting Appellant hard and testified that Appellant had corne to
after being hit. R. 73, 1L 2-1 l._ Appellant had a severe laceration on his head‘and suffered a
skull fracture that crossed both the left and right cerebral hemispheres. R.91, 1L l7‘; 94, .ll.l
17-18; 156, 1..20 — 157, 1. 7. Dr. Carol Walser, a neurological psychologist, would later‘
- evaluate Appellant, and she testified at trial that Appellant Vhad suffered a traumatic brain
injury as a result of the blow to Appellant’s head by Calvert. R. 97, 11. 19-25; _l‘37, L. 13-15;
138, 1L 4-6' l4l) 1. 9 — 141, 1. 20; 143, 1. 23-25." Dr. Walser opined:that ‘immediately
following the blow to Appellant S head Appellant was not able to th1nk clearly, speak'
clearly, and act in a rational way due to the head injury. R 143, ll 2 lO 144, 11. 3-4.

~ At trial, Mahoney testified that after Calvert struck Appellant on the head, Appellant :

eventually went back to ‘his Velncle pulled out a hatchet, and began chasmg Calvert around

-the yard R. 37, ll 17 - 38 1.7. Mahoney claimed that Appellant yelled he would klll them L

R R. 37, 1l. 10-24. Accordmg to Mahoney, Appellant then went to his Vehlcle fo retneve a
machete and began chasmg Calvert again, at one po1nt running through the house. R. 38, 1.
22 -39, 1. 22.  Mahoney testified that Appellant eventually_-go't back in his vehicle.
* Mahoney saw the vehicle leave the driveway. R. 42, I1. 3-8. B |

Mahoney and Calvert went ‘inside the house to the bathroom, to wash up. R 43, 1L~
2324, While they were washing up, Appellant allegedly appeared in the bathroom :
swmgmg the machete. R. 77,1l. 14-24. Calvert threw his hands up, and the machete hit his
hand. His thumb was partially severed. R. 78 ll 9-23.

Mahoney’s wife, Amy Mahoney, also testified at tnal as to her' Obsetvation of the -
- events on the evening of .lune~8, 2012:  During the ‘incident, she heard CalVert making

threats to Appellant. R. 89, 11. 25 — 90, 1. 10.



Appellant was later charged with attempted murder and first dcgree.burgiary.' No
charges were ever brought against Calvert for the severe head injury he inflicted upon -

Appellant.



ARGUMENT

Appellant is entitled to a new trial where the Trial Court erred in instructing' the jury
that the charge of attempted murder does not require a specific intent to kill.

The Trial Ceurt charged_th‘e jury that ;‘[a] specific intent rs not an element of
'attempted murder but it must be a general intent to commit serlous bod11y injury.” R.-233,
l 25 234,1.2. The jury later requested to hear the charge on attémpted murder agarn R.
249, 11. 14-19; R. 269 (Court’s Ex. 9) The Trial Court agam repeated the charge that -
specific intent to k111 is not an element of attempted murder but there must be a general
intent to commit the serious bod11y injury. R.251,11. 21-22.  Following the re—charge, the
_soliciter informed the. Trial Court that attempted murder reciuires a specific intent ro k111 apd |
not just a mere general intent. R. 255, l.. él' — 256, '1.‘ 2. The Trial Court disagreed and
declined to charge that attempted murder requires a specific intent to kill, s‘tating: ‘V‘WeIIA
that’s what I’ve got in my charge and — a. specific intent' to. 'ki-ll' ie not’ an‘ elerrlenf'ef
' attempted murder. There rrlust be a general intent to commit serious bodily irljury._” R. 256, ‘
I1.3-6." |

The Trial Corlrt’s ruling was erroneorls. Attempted murder is deﬁned by statute as:
‘;A person who, with intent to kill, aftempts to kill another persorr with rhalice éforethought,i

either expressed or implied, commits the offense of attempted murder.” S.C. CODE ANN §

16-3-29 (emphaéis added). This statute became effective on June 2, 2010 and replaced the - |

: ! While Appellant s counsel did not also object, the issue is nonetheless preserved for this

Court’s review. where the Trial Court considered the issue and ruled upon it. Any further
objection by Appellant’s counsel would have been futile. See State v.- Alexander, 309
*S.C. 495, 499 n.1, 424 S.E.2d 526, 529 n.1 (Ct. App 1992). This Court does not require
the parties to engage in futile actions to preserve issues for appellate review. Fettler v.
Gentner, 396 S.C. 461, 469, 722 S.E.2d 26, 31 (Ct. App. 2012).
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common law statute of assault and battery with intent to kill, formerly S.C. CODE ANN § 16-'
3-620. |

The statute defining attempted murder requires a specific intent to kill. | In State v. '
~ Sutton, 340 S.C. 393, 532 S.E.Zd 283 (2000), the South Carolina Supreme Court declined to |
recognize the offense of attempted murder which had not yet been codified. The court, in
~* its reasoning, observed that an attempt to.commit muider requires a speciﬁc'intent to kill:

In general, “[a]ttempt is a specific intent crime.” 21 Am.Jur.2d Criminal ~
Law § 176 (1998). “The act constituting the attempt must be done with the
intent to commit that particular crime.” Id. See also Wharton's Criminal
Law Attempt §§ 694-695 (1996) (“To constitute an attempt, there must be
an intent to commit a particular crime ... Although a murder may be
committed without an intent to kill, an attempt to commit murder requires

a spec1ﬁc intent to kill.”) In the context of an “attempt” crime, specific
intent means that the defendant consciously intended the completion of .
acts. comprising the-choate offense. In other words, the completion - of
such acts is the defendant's purpose. United States v. Calloway, 116 F.3d .
1129 (6th Cir.1997). Attempted murder would requtre the specific mtent
to kill and condict towards that end. ABIK requires an unlawful act of -
violence to the person of another with malice. Clearly, each offense has an
element the.other does not. However, simply because convictions for both
offenses would not violate double jeopardy, we are not constrained to
recognize the offense of atternpted murder.

Sutton, 340 S.C. at 397, 532 S.E.2d at 285 (footnote omitted) (emphasis added).
By charging the jury that specific intent to kill waé not an element of attempted
nrurder, the Trial Court incorrectly stated the law to the jury. “To warrant reversal, a -

"trlal judge's- refusal to give a requested jury - charge must be both erroneous and

| preJudlc1al to the defendan » State v. Mattison, 388 S.C. 469, 479 697 S.E.2d 578; 583

(2010). “A trial court has a duty to give a reque'sted instruction that is supported by the

evidence and correctly states the law applicable to the issues.” State V. Lee Grlgg 374 -

S.C. 388 405, 649 S.E.2d 41, 50 (Ct. App. 2007) A trial court commits revers1ble error‘ »
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: where it fails to give a requested charge oh an issue faised by the evidencé. Id. at 406, -
- 649 S.E.2d at 50. | |
| Appellant was prejudiced by the Trial Court’s charge to the Jury thaf aftempted
murder did not fequire a speciﬁc intent to kiil. Theré was ample evidence pr¢sehted' at
trial that'desp_ite Mahoney’s and Calvert’s allegations that Appellant was yelling that he
~was going to kill them, Appellant had just suffered a serious and traumatic head and brain
4 injury that caused him to behave irrationally: R .91, 1. 17; 94, 11. 17-18; 97, 11.‘ 19-25; 137,
1L 13-15; 138, 1L 4-6; 140, 1.9 — 141, L. 20; 143, . 2-10, 23-25; 144; 1L. 3-4; 156, 1. 20 —
157,1. 7. The Staté’ expert, Dr. Richard Frierson, a forensic psychiatrist, agreed that if a
person was operating under a specific delusion while mékingh'certaih stateménts_ or
engaging in cértaiﬁ actions, then that pérSoh would lack cfiminal reéponsibility. R. 174,
1L 23-25; 186, 11. 1-7; 188,‘ II. 5-7. Dr. Frierson further’acknoWledg_ed that if someone
stétéd their intent of what v-he or she plﬁméd to. do','.- that person could be cfiminaliy
irresponsible if his or her intent was based in de_lusion. R Vl 87, 11. 16-18. Thus, thére
. was evidenc-eA that Appellant di(i not know what he wés 'déing immediatgly after he
* suffered the bl(;w to his head and that any statements he made or actions he> tébi{ may
have been based in delusion, thus _negéting any specific _iritent to kill.

Had the Trial Court correctly_ charged the jury that attérhptéd mﬁrder fequired a
specific intent to kill, the evidence presented a;c trial certainly could ha\.‘/e" supported a jury
finding that Appellant lacked this requisite intent. Instead, the jury was .informed that the
law did not require a specific intent to Kill for the charge of attempted‘rﬁurd,er.‘ -

It cannot be said, beyond a reasonable doubt, that a-chargé that: Abﬁellant fnuét

have specifically intended to kill Calvert would not have made a difference in the

11



outcome of the case. See Lee-Grigg, 374 S.C. at 414, 649 S.E.2d at 55 (“Fdf the error to

be harmless, [this Court] must determine beyond a reasonable doubt the error complained |

of did not contribute to the verdict obtained.”); see also State v. Buckner, 341‘S.C. 241,
247, 534 S.E.2d 15, 18 (Ct. App. 2000) (“In.making ‘a harmless. error analysis, [the
Court’s] inquiry is not what the verdict would have been had the jury been given the
"cdrrect charge, but whether the erroneous charge contributed to the verdict re;idered.”). "
The Trial.Court’s‘erroneous charge to the jury that afteniptéd murder doeé not require a.
specific intent to kill mandates reversal in this case. | |

The Trial Court’s erroneous jury.charge on attempted murder fuftﬁer requ'ires“
~ reversal of Appellanf’s conyiqtions for both atterhpted murder and first degree burglary; " _
While the erroneous jufy charge only related to attempted murdef, the indicfment against’
Appellant for first degree burglary alleged that Appellant enteréd the dweiling with “thé»
intent to' commit the crime of assault on a person or persons inside the dwelling.” R.*. |
The attéck on Calvert was therefore the underlying offense for thé charge of ﬁfst degree
burglary.

The jury may have based its guilty verdict for attefnpted mgrdef on the eérroneous
jury charge. It may have then based ité g_pilty‘ verdict\for first degree burglary on the
premise that Appellant entered the dWelling 0. cémmit attempted murder. The two
charges against Appellant are accordingly inexfricably intertwined -such that ltl-le
erroneoué jury charge on attempted murder could have iriﬂuenced the jury"s decision to
find Appellant also guilty of first deg.reé burglary. The Trial Court’s correct statement of
law on first degrée burglary over an erroneous-charge on attempted murder only fost‘e'r»sl

prejudice and confusion. See State v. Robinson, 306 S.C. 399, 401-02, 412 S.E.2d 411,

12



413 (1991). Appellant is therefore entitled to a new trial on both attempted murder and

- first degree burglary.
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CONCLUSION

For the reasons set forth herein, Appellant Hubert Floyd Brown respeétfully requests
this Court to reverse his convictions for attempted murder and first degree burglary and -
remand for a new trial.

‘Respectfully sﬁbmitted,

C__¢ -
" Carmen V, Ganjehsani
Appellate: Defender

ATTORNEY FOR APPELLANT

This 1% day of July, 2014.
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