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STATE OF SOUTH CARQLINAy DANC ASTER
At L)A IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS o N %q P 335

American Home Assurance Co., )
)
Carrier/Appellanta ENS COU‘HT:‘( 3@‘2
rx Rt B CEIVIL ACTION NO.: 2012-CP-30-5006

v, )
)
South Carolina Second Injury )
Fund, )
)
Respondent, )
)
[In Re: Ben Johnson, )

) ORDER
Employee/Claimant, )
)
V. )
)
American Services, Inc. )
)
Employer.] )
)

STATEMENT OF THE CASE

This is a claim for reimbursement from the South Carolina Second Injury Fund (the

“Fund”) by American Services, Incorporated, Employer, and American Home Assurance

(collectively the “Carrier”), pursuant to S.C. Code Ann. § 42-9-400. Carrier alleged that they

incurred  substantially greater liability for compensation and medical benefits when Ben

Johnson’s (“Claimant”) preexisting anxiety, back pain and hypertension were either aggravated

by or combined with his November 15, 2005 work related injury to his back, psyche and right

lower extremity. Carrier further alleged that Claimant’s preexisting conditions were permanent

and serious enough to constitute a hindrance or obstacle to employment. The Fund denied that

hypertension and anxiety preexisted, asserted that Claimant’s preexisting back problem was not
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permanent and serious enough to constitute a hindrance or obstacle to employment and denied
that this claim qualified for reimbursement as contemplated by S.C. Code Ann. § 42-9-400.

The Single Commissioner denied Carrier’s reimbursement request pursuant to S.C. Code
Ann. § 42-9-400. The Full Commission affirmed that denial and Carrier appealed to the Circuit
Court. The Circuit Court remanded for reconsideration in light of the recently decided cases of

Carolinas Recycling Group v. S.C. Second Injury Fund, 398 S.C. 480, 730 S.E.2d 324 (Ct. App.

2012) and Burnette v. City of Greenville, 401 S.C. 417, 737 S.E.2d 2000 (Ct. App. 2012). The

Full Commission affirmed on remand and Carrier appealed.

STANDARD OF REVIEW

The standard of review for decisions of the Workers’ Compensation Commission is

established in the Administrative Procedures Act. South Carolina Second Injury Fund v. Liberty

Mutual Insurance Co., 353 S.C. 117, 576 S.E.2d 199 (Ct. App- 2003). A reviewing court must

not disturb the Workers’ Compensation Commission’s findings if those findings are supported

by substantial evidence in the record. Pearson v. JPS Converter & Indus. Corp., 327 S.C. 393,

489 S.E.2d 219 (Ct. App. 1997). The fact that reasonable minds may differ or that there is the
possibility of drawing inconsistent conclusions does not prevent an agency’s findings from being

supported by substantial evidence. Grant v. South Carolina Coastal Coungil, 319 S.C. 348, 461

S.E. 2d 388 (1995).

DISCUSSION
After reviewing the evidence and hearing the arguments of the parties, I affirm the
Decision of the South Carolina Workers” Compensation Commission. Appellant asserts that the

Commission’s Decision was not supported by substantial evidence in the record. 1 disagree.
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Carrier asserts that Claimant had preexisting back pain and produced August 2005
prescriptions to support this assertion. APA pp.2-3. However, the 2005 prescriptions do not
indicate the purpose for which they were written. APA pp.2-3. One prescription indicates that
Claimant should take the medication “prn” or as needed. APA p.3. The remaining prescriptions
in evidence reference back pain that Claimant sustained as a result of the work injury and they do
not address preexisting back pain. APA pp.3-7.

Carrier also produced an addendum to the August 2005 prescriptions, which is dated
March 1, 2011, approximately six (6) years after the initial prescriptions were written, indicating
that the August 2005 prescriptions were prescribed for “chronic back pain.” APA p.2. None of
the pre-injury prescriptions outline any diagnoses or treatment. APA pp.2-3. If Claimant had
preexisting back pain, the evidence in the record indicates that it was not permanent and serious
enough to constitute a hindrance or obstacle to his employment. At best, the pre-injury
prescriptions indicate that Claimant had sporadic incidents of back pain prior to this work injury,
which do not rise to the level of being permanent and serious enough to constitute a hindrance to
his employment.

Claimant also indicated that he “pulled a muscle” in his low back approximately fifteen
(15) years prior to the work injury, which was successfully treated chiropractically “with no
significant Sequélac.” APA p.63. The post injury medical narratives also note that Claimant
“had a long history of back and lower extremity pain following an apparent work-related injury.”
APA pJ34. Thus, the medical evidence does not substantiate Carrier’s claim of preexisting
chronic back pain but rather, the record reveals that Claimant’s chronic low back pain resulted

from the work injury and did not preexist. Claimant’s prior back pain was not permanent and
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serious enough to constitute a hindrance or obstacle to employment and the Commission’s
decision to deny this claim was appropriate.

Carrier also alleges that Claimant had preexisting hypertension. However, the medical
records contradict this assertion. On April 15, 2008, Dr. David Rogers noted that Claimant
“reports no prior history of hypertension before his work related injury” and that there were “no
medical records to indicate pre-existing hypertension.” APA p.65. While Carrier presented a
questionnaire supporting reimbursement, the Commission is not required to give conclusive
effect to a questionnaire to the exclusion of other more compelling medical evidence in the

record. APA p.70; See, Ballenger v. Southern Worsted Corporation, 209 S.C. 463, 467, 40

S.E.2d 681, 682-83 (1946). In this case, Dr. Rogers completed a medical questionnaire
approximately three (3) years after his last treatment of Claimant in 2008 and his questionnaire is
not supported by his own medical records or any of the other medical records in evidence. APA
pp.60-66 and 72. Thus, the Commission’s finding that Claimant did not have preexisting
hypertension was also supported by substantial evidence.

Carricr also asserted that Claimant had preexisting anxiety that was permanent and
serious enough to constitute a hindrance or obstacle to employment. The evidence indicates the
contrary. Claimant admitted to mild symptoms of stress, worry and anxiety, and denied
psychological problems of significant intensity. APA p.57. An assessment of Claimant’s mental
status revealed mild anxiety that was “pretty well controlled,” “does not appear to be influencing
his perception of péin or treatment” and “no psychological contraindications” were observed.
APA pp.58-59. The substantial evidence supported the Commission’s determination that

Claimant’s anxiety, if it preexisted, was not permanent and serious enough to constitute a
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hindrance or obstacle to employment because it was well controlled, had no impact on
Claimant’s pain and resulted in no contraindications.

Carrier also asserts that the Commission’s decision is not consistent with more recent
case law on the issue, namely Carolinas Recycling Group v. S.C. Second Injury Fund, 398 S.C.
480, 485, 730 S.E.2d 324, 327 (Ct. App. 2012) and Burnette v. City of Greenville, 401 S.C. 417,
737 S.E.2d 2000 (Ct. App- 2012). This case was initially remanded to the Commission to allow
an opportunity to review this case in light of the Carolinas Recycling and Burnette decisions.
The Commission affirmed the case after a thorough review of these cases and 1 also affirm.

In Carolinas Recycling Group v. 3.C. Second Injury Fund, the Court of Appeals reversed
the Commission’s decision because it was based on an evaluation by a non-treating physician
who only met with Claimant on one occasion. 398 S.C. at 485, 730 S.E.2d at 327 (Ct. App.
2012). In this case, the Commission’s decision was based on the medical records of the treating
physicians, which clearly established that Claimant did not have preexisting hypertension; that
his prior back strain was successfully treated “with no significant sequelae”; that Claimant’s
anxiety was mild, well controlled, did not influence his pain or treatment and did not result in
any psychological contraindications.

In Burnetle v, v(};it_,)g_p‘_f_"(jgj;@gﬂ_llﬂg, the South Carolina Court of Appeals reversed and
remanded because the Commission’s decision was based on a single commissioner’s
interpretation of medical data. 401 S.C. 417, 737 S.E.2d 2000 (Ct. App. 2012). Here, the
Commission’s decision is based on the treating physicians’ own interpretations of the medical
data, which clearly does not support reimbursement. Furthermore, while Carrier submitted

medical questionnaires supporting reimbursement, case law instructs that the Commission may

disregard medical evidence in favor of other competent evidence. Potter v. Spartanburg Sch.
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Dist. 7, 395 S.C. 17, 23, 716 S.E.2d 123, 120 (Ct. App. 2011). Here, the Commission gave
greater weight to the medical narratives and reports, which provided more detailed and
competent medical evidence on the issues involved in this case rather than relying solely on

medical questionnaires, which are not supported by the totality of the evidence.

ORDER

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Order of the South
Carolina Workers” Compensation Commission denying Carrier’s claim for reimbursement from
the South Carolina Second Injury Fund pursuant to S.C. Code Ann. § 42-9-400 was supported by

substantial evidence and is AFFIRMED.

AND IT IS SO ORDERED this L(/’k/ day of ﬂ’l/vw/ 2014.

W/W/y /

Hdyforable Ejgdite C. Griffith, Ir.,
Presiding Circuit Court Judge




