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| CoUNTY. OF WILLIAMSBURG.

| STATE OF SQUTH: CAROLINA

‘V‘S'v:, .

STUFON . NIXON, -

PLAINTIFF_

'~:B EF O R E:

DEFENDANT. __

- COURT’ OF GENERAL SESSIONS

TRANSCRIPT
oF
RECORD- -
E7ZQ09EGSf45500272

July 19th 2010
K1ngstree South carolina.

THE HONORABLE CLIFTON NEWMAN, Judge-‘

A P P E A R A N C E S

© ' DAVID. PASCOE
 ASSTSTANT SOLTEITOR

'Q¢[5_Att0rney for the State

o LEGRANB CARROWAY.ﬂQi
SR e
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t Reporter B

?[ffahscribedfby ?hméigfs,tcreéﬁ,rcjfggjt ngﬁﬁfgépgf;éﬁfE
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INDEX OF WITNESSES

'(There‘were no exhibits marked during ﬁhis'hearihg;) _
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"Zzijfather, s here on the second-: row, and when the t1me 1s -

juy
l-l

3th1ng I want to put on: the record’ the v1ct1m*1s 24-y

PROCEEDINGS

SbLiCiTOR PASCCEE' Thank you for your patience, Your:

-| Honor . Good afternoon.

we re here 1n the interést of Stufon Nixon.. MP. Nixon

|45 present in the courtroom todava1th his- attorney, LeGrand’f
-_}CarroWay The defendant, Mr. N1xon, 1§ pleading gu11ty to
v;one count of murder attempted armed robbery, and pcssess1on»
iof"arweaponcdurTngfthe"commtssnon ofza_vwo1enr;crwme undep;
-junder Number 09= Gs;4S 272. There are no negotnat1ons w1th

'regards to. sentence in this: case Your Honor.

A coup1e of other th1ngs for the record My.name=3s.

*TgDavwd Pascoe._ I am the 5011c1tor for a dwfferent Jud1c1a1
'fcwrcu1t, and I was asked to. prosecute this case ‘on the -

;potent1a1 due; to a conf11ct of 1nterest and the other |

eair onf

] Ken1a SCOtt, and a(number of them are. here and want to be -

1 heard ‘when the t1me 1s r1ght obv1ousTy want to poxnt out -

*f,who some: of them~are

A* Ms. Pame1a Fu]mer Mr 5cott "“other K here,ﬁ» o

Fu1mer s step father, and Mr’=STngTetary, the vwct1m s

T ght I- ask they be heard : 1 have the sentenc1ng sheet that

;I can send up now once they are s1gned wath the,court s

). ;perm ss1on
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. penalty, wh1ch for murder

- THE. COURT - A11 rwght

SOLICITOR PASCOE: ‘Cod1d-f~addnoneamore_fhingngdur

© THE COURT: Yés‘.siﬁ;. |
| SOLICITOR PASCOQE® I’épdlogﬁZe: Even though there is.

'no negot1at1ons with regard to sentence; I forgot to mentJon
Mr. Nixon also has a burglary'fnrst which carries 15 to Tife
nonyielent; and I’have-told his attorney I will dismiss the

iburgTary‘1n the f1rst charge as a result of this p]ea.

THE COURT! Your.nameilsAStufon.N1xon2,
DEFENDANT: Yes, sir. S
THE. COURT Are you: here to p1ead gu11ty to murder,

-attempted armed:robbery, possess1on of a weapon: dur1ng,the

: comm1ss1on of a v101ent cr1me? i

N DEFENDANTq Yes y 51 |" ‘
4*THE"¢§URT:. Are. you: gu11ty of those&three th1ngs7

“ﬂf=yDEFENDANT:; Yes, sir.

~Mr Carroway, you represent h1m7

5"'MR. CARROWAY | T do, Your Honor.z

’»jTHE COURT. ‘Have you revi,wed the facts in each of

’ these 1nd1ctments and d1scussed Wi h:hwm the poss1b1e

*Ciﬁded 30, years to 71fe,ef

‘} attempted armed robbery, whwch 1nc1udes up to 20 years, and _'

CWHEREUPON the defendant was p]aced under oath at th1s ddf~
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,%ithat Mr Carroway has a1readyi”x‘1a1ned 1o you
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_?wou1d,have te prove beyond a reasona"'

3]

/;if1nd you not gu11ty

'possess1on of’a weapon dur1ng a v1o]ent cr1me wh1ch carr1esef

up to f1ve years?

MR CARROWAY" I have Your Honor
THE. COURTn Mr. Nixon, you understand that that 'S the

-'poss1b1e penalty for these three cr1mes?

'DEFENDANT: Yes, sit. . o
 THE COURT: And, Mr. Cahroway;.de you believe he:

u’n‘d*e‘r"‘s't"a'h'd's“. his Constitutional rights including the ‘m"ght 0

have a 3ury dec1de whether or not he 'S, gu11ty’or not? ,

MR CARROWAY‘ I do Your HONOY 4
THE COURT' And you agree with h1s dec1s1on to p]ead

gu11ty7

MR CARROWAY.~ T do Your Honor _ o
THEwCGURT*" N1xon before I can accept the gu11ty

5 |plea 1T need to review wwth you the Const1tut1ona1 rwghts =

1nc1ud1ng

_;some_others Also d1scuss w1th_you whether or not your

i?.dec1s1on to p1ead gu11ty 1s free-and vo1untary, and

:'whether or-not you are‘j in- factvrgu11f

As you*stand before me'at th1s t1me you' re presumed to

'_be not gu11ty of‘th1s offense and you have the rxght to a

'Jury tr1a1 " And 1f you were to have a Jury trwa] the Statea

deubt,,to eachland

ﬂgevery Juror” that you are gu11ty QIhe;Wase;tbe:lury,must--
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'.aEEDEFENDANT“»»*”*' sir

o YoUTunderétandithaxw-sir?”A
DEFENDANT: Yes, sir. . = e
THEiCOURT:. You a1so wou?d have the r1ght to rema1n

| silent during'thatqjury*trlaJ meaning youaeananqt"be
:ihequired to testify, and?thegjury would be;insxhuetedgthag o
?they'Can not'hOTd that'agafn§t'you fn-any:Form~dr7fash$on_ff'A

f:you exerc1se your Const1tut1ona1 rwght to rema1n s11ent

You understand that, s1r7
 'DEFENDANT: Yes, sir. '.
- THE COURT You a1so have the r1ght to cha]]enge any

| 1ncr1m1nat1ng statements you may’ have made and any

» 1ncr1m1nat1ng ev1dence the State may have offered aga1nst

you, to have M. Carroway cross exam1ne any w1tnesses who

| may appear ta" testify aga1nst you . You'd have the right to A
present any defense that you may have to these charges and
’;offer any w1tnesses that you m1ght have and to test1fy on

7? your own beha]f

: hYou understand each and every one’ of those r1ghts?

*fTHE COURT; Do you w1sh to wawve each and every one of

:fithose rxghts and p1ead gu11ty to th1s charge L

";WDEFENDANT Yes;,f.

.f?THEyCOURFaE'-—-thESG ch rges7

S'll"

- DEFENDANT:. )

j:eTHEFcouRfj" Have you had enough t1me to make wp your
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7;31awyer, Mr Carroway7

fmind about that? .

DEFENDANT: Yes, sir.. o _
' THE CQURTg Have you had enough time: to d1scuss the

case with your lawyer?

DEFENDANT:: Yes; sir.

THE'CGURT‘ ‘and Has He done everythwng you th1nk he
cou]d or shou1d have dore to a551st you? -

* DEFENDANT? Yes,-s1r ' A "

'THE COURT 'Are.youtcn brobatiOnzoﬁ pafoTemat'this
time? - - | A

DEFENDANT: No, sir. o

 fTHEfCOURT¢'_From your- understand1ng of the facts and.

circumstances of this case; do you belmeye;thatutbghstate

: woqu’produce sufficient evidence to cdnvfncepaﬁjunyitO;ffnd,-

ﬁiw;f,you gu11ty beyond a reasonab]e doubt ~-

DEFENDANT Yes, 51ﬁj;f';;.,~~

THE COURT‘ ":—- and that 1f you were to stand tr1a1 youa

 *most 11ke1y~wou1d be found guw]ty?

DEFENDANT Yes s S'I r

THE COURT Are you today under the 1nf1uence‘of any

"_drugs med1cat1on or any other menta] d1sab111ty ar’ defense o

DEFENDAN'E: No,

THE COURT" Are you sat1sf1ed w1th the he]p of your
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i;attempted armed robbery and o

imost serwous offenses7 K

LN
Lk

DE?ENDANT*- ves, sir.

THE CQURT: .Aregyga”pneadﬁngzgu?ttx'af:zévr:°§ﬁ"ff?¢ o .

' w1117

DEEENDANT:_: Yes, si . | |
THE. COURT:  And do you' understand sir, that now th15

z_offense of murder, I have the author1ty to sentence you to

, 11fe 1mpr1sonment?

' DEFENDANT:  Yes, sir. .
~ THE COURT: And for the minimum sentence for that

‘offense is 30 years-

You understand? |
DEFENDANT. Yes, s1r. _ , :
THE COURT: And for attempted armed robbery you are

ngFaC1ng up to 20 years in prison?. -;H

: DEFENDANT Yes . 51

THE COURTf' Possess1on of a weapon dur1ng a v1o1ent

' 'cr1me you' re fac1ng fﬁve years 90 pr1son7 ﬁ :

DEFENDANT'7 Yes s1r » S
THE,COURT Do you understand that these'offensesg

der,_are v1o1ent offenses andifﬁ

EFENDANT “Yes; s1r.r.a L

'"~: THE COURT Have you understood a]1 of the quest1ons

;?that I have asked you7

o DEFENDANT Yes, sir.
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VTHE'COURT:i Do you have any quest1ons that you want to

':ask me concern1ng th1s gu11ty p1e37

EFENDANT NO, s1r A
: tfHEiCOURT: Do you understand that you. have a right to

appeal any, this guilty plea and sentence, but to do-$o you

I must do so within ten"dayS?

DEFENDANT: Yes, sir.
1‘THEJCEH§T: And, Mr.. N1xon, understandwng the nature of
the-chaﬁgeﬁ charges and ‘the possablespunJShmentﬁ -how do you -
plead to murder? .
"DEFENDANT:h Guilty. |
THE" COURT How do you pieadftoeattemptedlarhed

DEFENDANT‘ cuilty: - SR
THE COURT :And how: do. you p1ead to possess1on of &

:'weapon durwng a V1o1ent cr1me?

- DEFENDANT Gu11ty | | |
THE-COURT ' what did’ you: do that makes you gu11ty of

these three cr1mes7

_ DEFENDANT< I,d1d the cr1me, s1r LT
-THE COURT~ ”what d1d ycu do: that makes you gu11ty of

1these cr1mes7 L

DEFENDANT we11 I d1d shoot the v1ct1m, Ken1a Scott@
THE COURT And what d1d you do- that makes you gu11tyf*

".;of attempted armed robbery7
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© DEFENDANT: Iﬁtriedftotrobghimm~.
'THE COURT 5011c1tor

- ;SOLICITOR PASCOE : May it please the Court, Your Honor I
: A:: The victim, 24-year 01d Ken1a Scott, was dr1v1ng hws K
éveh1c1e on. Prom1$e Land Road and toward East1and Avenue here.._h"
§1n Kingstree, W1111amsburg County, the n1ght of Sunday,
fseptember,13thj 2009. His vehicle veered off the road; went" o
éthﬁoughha'fencer-?ﬁd:SIFUCK‘a tree. Three people who are
passer-bys thought it was juit:& can_accﬁdent; so, they

‘went. and‘pu11ed kenia out of h#s vehiclé befb?é~the-car.

_became engu]fed in fWames, but after they pu]]ed him out

po]1ce arr1ved 1mmed1ate1y, EMS arr1ved and they saw he

wasn't rea1Ty the v1ct1m of a car acc1dent but ‘a shoot1ng _.f
if,because they cou1d see bu11et wounds, and he was dead before -
f-they even pu11ed h1m out of the veh1c1e. |
'4_ The autopsy revea]ed he had one- gunshot wound to his af
J']eft th1gh and a fata] gunshot wound wh1ch was, fa1r1y’c105e .
‘ range to: h1s mouth which' resu1ted in ‘the perforat1on of his <

=;;Jugu1ar ve1n.ﬁ It had been caused by a 9—m1111meter p1st01

" The County sher1ff's off1ce d1d a good Job that n1ght

‘:About 7: 15 that nwght they backtracked from theracc1dent

“3Found broken g1ass, four sheT] cas1ngs from a 9 m1111meter,~“"5"

ﬁand that was at,about Young and Prom1se H111 Road near the -

;Cedarv111e Subd1v1s1on area and they had w1tnesses that

fcame forward and one w1tness in part1cu1ar they spoke to had o
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: I had ta]ked about earTwer

L
k=3

;ﬁthree hours of;thts murder“

N e

a 1ot of. 1nformatwon D

o That witness to]d po11ce, Your: Honor, that he: knew both
'§Ken1a and the defendant. by name and sight. " He had actua11y':
~§seen;the.shqottng.-:He said that earlier that;marning:that-f
;the defendant had a. conVersation with hfm;'the witness, and -
?the defendant said that he was going. to rob somebody that
%day: - The wwtness a1sorto1d the p011ce that he saw Kenia
adr1v1ng his red o1dsmob11e cutTass ‘down Promwse Land. The
?w1tness had actua11y waved the: victim down because he was

’ fgo1ng to talk with him, but the defendant a150 waved hrin

The v1ct1m stopped his veh1c1e to ta]k to the

2>‘defendant The w1tness said he cou]dn t hear what was be1ng
if‘sa1d between the defendant and Kenia: unt11 “he- saw the

defendant T1ft a handgun up and he cou1d hear the defendant.n'

:fheard severa1 gunshots and ducked h1mse1f and that s when

?,'the v1ct1m drove.h1s veh1c1e off and went off the road Tike

Aga1n there were:four she11 CaSIHQS at the scene -ASr"fi"'

ﬁ,look1ng for Stufon waon They Found Stufon N1xon w1th1n

7The defendant 1n1t1a11y

5;wou1dn t glve a. statement but 1ater that n1ght to1d p011ce

f;}he wou1d g1ve,a statement He adm1tted to them 11ke he d1d;

11

| Mr: waon ye111ng 91ve 1t up, 91ve it up o The w1tness thenz; 1

a resu1t of the po11ce ta1k1ng to that eye wntness they were‘ih‘“'w
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'3obv1ously 15 very upset.- She S hef

NN

e'the famtlpf'

§1n this: courtroom today, to murder1ng Ken1a 5cott because L

Ethey wanted to try to rob h1m of some money.“ The defendant :f,“d:_

also cooperated 1n te111ng the poT1ce where he had’ h1d the B

§gun that he hid 1t at h1s grandmother s house‘ Po11ce went°

_ The defendant does have a pr1or record Your Honor . In
2062 he was conv1cted of burg]ary in the. second degree and
sentenced;under:the;Youthfu]}offender:Act@ In 2006 his

parole was revoked. In 2007 he Was convi cted of petit

- 1arceny, and then h1s paro]e was revoked aga1n on that '

n'éburg1ary in 2008

It 1s the State ‘s pos1t10n Your Honor that you- know,'

the defendant rece1ve a substant1a1 sentence because of h1s

,_pr1or record because he was. out to rob somebody that,. thatrﬁ
’4_day;f That S premedwtated and the. fact rea11y that th1s isa

- senseless sense1ess k1T11ng, and WTth the COurt s

gn1ece of the v1CttJ__§

. THE" COURT MF;gNixonq‘ané’afi’those.faCtSjtrue\aef‘*“f"

12
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istated by the so]1c1tor7‘ -
“~9_ DEFENDANT Yes, sir.

 THE COURT I w111 accept the gu11ty pTea as: to éach

écharge, and I w111 hear from’whomever would 1ike to speak

) SOLICITOR PASCOE Thank YOU YOUI" HOﬂGf‘
Shanquanta I ' ,'
" This s Shanquanta Brock1ngton, Your Honor .

 WITNESS: My name’ 15 Shanquanta.Brock1ngton, and 'm-

éspeak1ng .on behalf of Ken1a Scott s fam11y We are a smal]

:Fam11y and have always been-very close. Kenwa s, death has

had a devastat1ng -impact.on our- fam11y : Losing~Keniaﬁhas

ecaused 1ndescr1bab1e fear grief, -and pa1n . Kenia was the -
°~ag1ue in our fam1]y’ wherever he was, everyone else a1ways
| wanted to be and on September 19,2009, Stufon not‘on1y
“ibroke apart of our fam11y, he: also broke our hearts. - .

' .f He set out. to rob Ken1a that day, but ended up: steaJTng{ar"
an. 1rrep1aceab1e part of our fam11y to have someone SO

;3 young, k1nd and s6 Fu]] of Tife taken away so “suddenly was .

heart wrench1ng, and to know that h1s 11fe was" taken over :*

someth1ng as’ petty as a car or money, I m s_rry, seems

"unbearabTe

uuring h1s 11fe Ken1a was a respectfuT son a car1ng

ﬁbrother, and 1ov1ng nephew and cous1n and a devoted father
fStufon robbed U of‘shar1ng another moment wwth'h1m of

1_:see1ng th grow‘o1d and of;gett1ng to say goo *bye ; He has'f
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lto do, and he has ‘taken: . a father from*h1s from h1s

to our famw]y

fgwe have.ufwhf‘”

[pS}

=t%at the beach at var1o

_{caused parents o bury their ch1}d wh1ch ne one shoqu have o

 chiTdren. Ken1a s daughter was only two years o1d when he )
died, and h1s son was born seven months. after his. death B
,;Ken1a,w111 never see h1s children grow up and they w111

}never have the1r father by their sides.

Kenia's 11fe was taken w1theut any regard ‘and we ask

‘?that'yOu p1ease show: no mercy whenvsentenc1ng Stufon for
this crime. we know that th1s murder- charge carries 30
years to life, buxyto know- that a killer could serve 30
;yéaES‘and:QEtfGUtxandabegomeémarriedﬁ.have-chi]dreny~aﬁdﬂ
-¥f'éhj0y Tife is-unbeanaﬁTe:f we"ask fhat.you”p1ea3e have?merty;f
. | on:our- fam11y and cons1der sentenc1ng Stufon to 11fe for the

;:11fe that he has sto1en

‘No pun1shment will br1ng Ken1a back or take away our,_',

%A,gr1ef or pain, but to know he w111 never enjoy the freedoms-’ B

’ fof 11fe w111 be‘a sma11 comfort and br1ng some sma]? peace

SOLICITOR PASCOE Thahk,ygquye@r¢HQneraAFThatfs,Hliu“['

'THE COURT:. Me, Carroway PR A
MR CARROWAY Your Honor Mr N1xon 15 25 years o1d

He w1}1 ‘be - 26- years o1d Ju1y 30th He went he went throughf*f .

ifrthe tenth grade at K1ngstree Sen1or ngh Schoo1 He worked f:i

14

%ft}mes‘ He wou]d r1de the bus or "g -
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| whatever down there: to work at various hoteTsfdown~there

His mother is w1th h1m here today. I have been here: .

jfor 19 years -1 knew. h1m met him on]y one time. He hadi-
?some~11tt1e prob?em-as a 3uven11e-or~whatever1 But- I never

;came in contact w1th him at any other tnme

I ve ta1ked to 1aw enforcement about h1m or-whatever

‘%and all of them have had good th1ngs to say about: h1m His ~

|'mom 15,w1th;h1mahewe today, Ms. self. She says that stufon

was=TiVTng'with her -at. this part%CUﬁar time; and, you know,

she was Just, she Just cou]d not be11eve that this had

,;happened or whatever and what he- told me was he had got
-t{¥h1mse1f screwed up on‘-— been dr1nk1ng for three: or four
;.days, took a var1ety of‘drugs or whatever and he says he
{'aTso took some Ectasy tab1ets or whatever or pills.at th1s
5 part1cu]ar t1me, and he sa1d that--- he sa1d he =~ th1s ist
d;not <= he sa1d I almost- cou]dn ¢ believe ?— he sa1dzth1s guy
s; was a good guy Hevsawd we- had ——-he Sa]d we: had had a

3 d1spute before or whatever but he sa1d this quy. was'a good

He sa1d there was, no reason for any of th1s He sa1d

;he says I.was hard1y even. consc1ous of what I was do1ng at

5th1s part1cu1ar ttme, and . 1’ ve heard nothwng from anybody,;f;:

’from his mother or ]aw enforcement or anybody‘to ever

'suggest 2= I know he was armed : Here JObS are not

15

1t was comp?ete1y sense]ess He says I dQn t hard1y even -~:'
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5nposs1b1y done th1s

NG
R

pTentifu1;'bu€ I never heard anybody -- he‘s.aagoodﬂsﬁzev”

guy, a strong guy; never heard anybody tell anything at - |
anybody saying he was mean -out theré"robbing-anybody, |

?bu11y1ng anybody, or fooling around, do1ng anythang Tike

bu11y1ng or even. that he was heav11y involved in se111ng '

vfdrugs ar do1ng, or doing any of these things.

- He was ~=- you know, T don't th1nk that S in h1s natune

l1've known h1m -- T've represented p1enty of guys over the
-years or whatever who had a tendency to be mean or could be -
: | mean or, or just down right mean, but I don't think that"s
L §h1m or whatever here. He has to1d me many, many times. == he
7-§sa1d 1! m not sorry for myse}f I m sorry for that boy and
"?for what I've done-here and for what I've done to his fam11y -

f"'here or whatever . He sa1d that s who I m sorry about

He sa1d I know 1’ m go1ng o have to pay for this; but -}'

hhe sa1d th1s guy - he sa1d th1s guy d1dn t deserve. th1s

Th1s guy - even our exchange out th1s, that day - he sa1d f

5:th1s quy d1d noth1ng, did not make me mad d1d not get

'i?be111gerent w1th me: or: whatever to I shou1d be mad at h1m :
EiHe d]d noth1ng to cause any of th1s, and. he sa1d I Just can:f{“EVZE
é not be11eve that that even in the state of m1nd I was 1n

?j'and under the 1nf1uence of these drugs that I cou]d have

Th1s 15 not mes; . not me, not me at a]T I don i even

Tﬁtknow who that person was or whatever and I understand I m fh
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'Jth1s or whatever, but

>fthat

going to get punished, and T deserve to be-‘punished or

| whatever CIf there‘was anyth1ng 1 cou]d do, not. to save - ,
'myse1f “but. to br1ng thws boy back or whatever and -still 1et
_jme go of - and do. this time I wou1d do that: '

- He may have someth1ng further to say, but T wou1d ask.

"vthat you consider everything else that he has done here, and
;cons1der b don t cons1der 501e1y this f1ve minutes here,,.,_
'and this guy's car here and you know, I know this fam11y st
igr1ev1ng, and. when: you th1nk aboutt1t e and stufon and ‘his
hmother sa1d how' completely. senseless, and apparent]y ne.
fireason at all, and 1 know this is d1ff1cu1t'for him ta,. to
handle and it is d1ff1cu1t for his mom, and to everyone T
5’{th1nk = and that' s all his mom!has thought about is th1s
;{ffam11y or th1s boy er whatever that he: iis: done-for goodq for

'”}noth1ng, for’no reason, but I ask yeu be11eve 1t as. youi

?ijSSlbly can - w1th h1m under the c1rcumstances not on]y d1d
jihe say I deserve to be pun1shed but want to amounted -- do-

.1not want to'go away for*-— I understand the m1n1mum 15 30

I thnnk that 1s what he 5. go1ng to say He may have

,ﬂsometh1ng;te say to- you_, He wou?d 11ke to read to the Court};»f:"

. and the_fam11y and his mom may have someth1ng to say aTso.. o

'THE COURT.: Yes s1r

17

:wou1d 11ke to not do any more than '51;

e}.years and I underst nd I ‘an., v ly_)east go1ng 0. 'ave to de{;f.zg.
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"1as you 1ook at life

1_fupon no one; See,

“?fs1tuat10n

 DEFENDANT: - Want to say, first of all, 1 Want'tc=1et

_the Scott Fam11y kncw I rea11y apo1ogjze_for what I d1d

You know, p w1sh that Kenia ‘scott st1]1 was here today, and |
. then T wou1dn £ be'g01ng through~th1s- but I wrote somethnng«fq .
:for them and all ¢ ask for them to forg1ve me . Even 1f '}“
' they don t forgTve me, T want to 1et,them know I apolagﬁze o

| for what I done for the1r 1oss and the1r fam11y

F1rst'1et,metstart off_by;saymng;how tnu1yesorﬁYai}am7'

| for what 1've done as~we1¥»as~What:happenedb£d Kénia.sectt,dff
isince rﬁhaveﬁbeen inearcerated I've dOnefa-WhQ1§aTOtlof'SOU]; ;
"searcning about the incident on the‘11/13/09 I’erdly SR
'f@iunderstand c1ear1y there 5. noth1ng I can say or do’ that S

) - go1ng to be br1ng Ken1a back S1nce that day I never

2 forg1ved that 1nc1dent at a11 As yva11-shou1d know: thaf"'
5.%yes, it does bother me and w111 unt11 the day I pass away

%:Tmyse1f

T can’ t go back and ed1t the past { I can on]y try to

n_use thas 1nc1dent to heTp me ‘and- someone e]se SO that they

*don t and make&thetsame m1stakeeIfand_others made - because,

-';soc1ety or someth1ng that can a1ways be prevented Th1s

'fé1nc1dent is somet5¥n9 we, as peop1e do not need tG W1sh

W.e:€ as peop‘le, sometmes overreact 'H’l our‘*

I would 11ke to Tet everyone know that v1o1ence 1s not

ﬁ<a1n t no need to present yourse1f from.}f R
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;ttsorry I cont1nue to pray that a11 th1s w111 be. forg1ven

o

"the answer to any quest1on that needs: to- be asked‘or
| answered: in our 11fe I can- apoTog1ze a m1111on t1mes for

{ the rest of my: Tife for the 1oss of Ken1a, but ever since

that day I pray for God for y a11 'S . 1oss of Kenia.and pain

; and: suffer1ng I rea11y can Yt say I know How y a11 are

'~fee11ng or what the fam11y is. go1ng through because I. tru1y

never had none 11ke this. 1nc1dent to happen to me. T will"
Aa1ways regret th1s 1nc1dent because I w111 never regret - I'.
'Jhadn t set in my m1nd for this 1nc1dent to happen Tike: th1s
| T meahr everyday -~~I pray. to God everyday and- n1ght to

;y a11 ‘s pa1n and Suffer1ng T engaged T cont1nue*to do. soi' K
5. unti1 the: day y: "all find itin y a]] cx heart 1o forg1ve me,,
'1‘and once“you contwnue to forg1ve me, I cont1nue to pray for

A;your pa1n and suffer1ng

7~€how sorry I am: SO . r1ght now at th1s very moment I wou1d

"what I have done to Kenia. I rea11y am sorry. T w1sh this.

’1cou1d have been handTed bétter.. _ once aga1n I'm-truly: tryly - |

'f but4I cont1nue to pray for the best and I Just'want the S

i@“Court to know what I done was. rea1 stup1d1ty and I m sorry

19

;11ke to Wet the who1e Scott fam11y know I tru]y am sorry forjfh : ;.
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iupon me ..

;;them

f Cbuid'never4have=done=intentfdna1Ty't0rtake'ihvmy;mind:
?fsomeone s Tife 1ntent1ona11y 11ke that . Bux I*done”wrong
land T know I'm supposed to: be pun1shed for what T done

wrong,. and on1y th1ng 1 ask is you, as the judge have ‘mercy

THE COURT Yes ma' am

MRS. SELF: I just want to g1ve my. condo1ences a1so to

;the Scott: fam11y I know it was a trag1c day and noth1ng wef'
gcan do to. br1ng him back but T Just deeply hope that the.
;fam11yafmnd it 1n,themr hearts to forglve.myvson; and I,w111
écontwnue to. pray for the1r fam11y as. we11 as 1f they wou]d

{.;cont1nue to pray for mines: as we11

I know 1tr1s noth1ng -- I can e br1ng their son: back

-ﬁbut I can deep1y say that my son TS deep1y sorry for what he:
2d1d and I never ever thought upon this. day this. == that T.
'-ﬁwou1d be stand1ng 1n front: of th1s courtroom but dn iy

‘heart and in my son's heart 1 know and God o one day I

ihope the fam11y w11] forgive what th1s day have brung to

-THEfCOG _Your name?

. MRS. SELF: sherell.. -
_‘TngicoﬂﬁTii}Last "am621-fff’
‘»MRS SELFffise1f-w ,,f'.-i"w

.Shere11 Se1f7

MRS. SELF:. Yes.

" THE COURT:
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IHE'COURT:' Any story-¥~-what”happenedfthat~night?"

DEFENDANT I wasn 't in-my r1ght mind, but i m not

3us1ng that as -an excuse for what T d1d but I-took Tt upan
; myself to take somebody e1se s stuff when- I coqu have done

;JUSt as we11 as he d1d and went and got 1t

It started in the morn1ng I got up an the morn1ng,

éwa?ked to the cedarhill Community; you: know I ¢hilled with:
éa couple of fellows out.there, We got to: dr1nk1ng, smok1ng,
}you-known;pop’écstasy-pfﬁi,iand:thenalater on when T see
?Ken1a, you: know, me and the witness waved Kenia down; and as
5:?he was approachxng the veh1c1e to talk to Ken1a, L made 1t
1to the vehicle first and me and Ken1a had a few words that 1

‘had- before, befbre 1 presented the f1rearm in th1s matter

THE COURT: ;Dwd you know h1m7
5 | DEFENDANT: ;Not Tike that. »
_£6;§. »_THEﬁtGORf:_'D1d you know h1m7
iZ' .QDEEEQDANTQ;;NO; s1r, not Tike that
:A'THEwCGﬂkft-fD1d he know you? -

_'DEFENDANT}t‘We seen eaeh other a coup1e of t1mes
before but---_‘_ S h,'. B ,_ i ’” ,
THE. COURT; Because he.was a stranger to you7

A DEFENDANT#“ Not rea11y because I seen h1m before but

heard his- name _but as. far as hang1ng together as fr1ends or
: whatnot, no.\"* o R

| THE COURT: T didn't ask if you were friends. I asked

21
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DEFENDANT:
© THE -COURT:

 THE. COURT:
- DEFENDANT:

THE COURT?

DEFENDANT: -
THE COURT:

V-DEFENBANI:_
| THE COURT:
 DEFENDANT: "

| yard, p"r'%sbn«

| THE COURT:
7 | Turbeyv111e?

| DEFENDANT:
i‘*lqjxag,gounry

TﬂEtCOURT} 
) :DEFENDANT?*?

;?THE];OURTaf
DEFENDANT;
y*THE<C0URTz"

“i?-you{knew.himw-h

. pid you know him?

Yes, sir.

He knew you?

Yes, sir, n o

vahat t1me of’day or n1ght was. th1s7 :.-..;
Around about 7:00.

vark?.

Nb;'sir, stil1l daylight.

still daylight?

ves, sir.

vGo ahead |

Me-- and Ken1a.both 1ocked up on the same.

‘Both at Turbeyv111e, but 1n separate,dorms

1 but as you:. said T d1d know h1m

¥ a]] were 10cked up together in.

_“Yes, sir.

When was that7 f3 ,;g”F¥aﬂh{‘7

_ what were you on. paro]e for7 o 7";5;_5_'H
5fBurg1ary nonv101ent L e

when d1d you get out of pr1son7

T2z
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| DEFENDANT: - I JUSt came out 1ast year in '09

fJanuary 30 of 09

" THE ‘COURT: Came home January 30,. '03,.anﬂ;e9mmﬁtted

%this“mumdef hﬁhe“months 1ater, Tess. than nine months Tater?

Were you on paro1e at'the t1me7
DEFENDANT No, ST _ ‘ _
THE COURT' How Tong had you been in pr1son7 T;

DEFENDANT ;- I had 11ke seven n1ne months Teft since- I

5f1n15hed.put_my sentence._

'THE ‘COURT: How many times have you been to prison?
: DEEENaANT;,VThFee;'j |

- THE ‘COURT: How 01d were' you when you went ‘to. prison

|the first time? =

. DEFENDANT: E1ghteen _ ,
'THE ‘COURT: what - did you go the fwrst time for? o
DEFENDANI}?NSame th1ng, second degree burglary

5honv1o1ent.

- THE COURTS - ?Yéﬁ:ﬁTed*gui¢t94€o~seCOndFdEQree»buvgiary

-g;Faang.lseyears_at that t1me at. age 18¢;H SR

ars d1d you get7 o

- DEFE ;One to s1x but I ended up: do1ng seven
:fTHE*GOHRTf[gSeven years? IR o
-'ALDEFENDANT =§Yes, sir.

:‘ﬂ}'THE_coURT “Got. out what yea"?ffi;,;;L
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" THE COURT:: You been in pr1son since 187
”. DEFENDANT’ I d1d about ten months and come home andagi
d1d a paro1e violation.

THE ‘COURT?: How 1ong wera you home before you went

' back7

:DEFENOANT@ TwWo years

THE~CQURT:V‘What~—— , ' _
'ijEéENDANTE went. back the First t1me home two years}
VL'THE-COURTﬁ.‘You were here the first time.

what did you :do? | _ |

DEFENDANT'- Came home went to get hote1 work at the

THE COURT How 1ong«was 1t befere you. got 1n troub1e7
- 'DEFENDANT: T didn® t get in no more trouble. I had

3 vioiatedibyhnptv@epdrtinggahdfﬁ&iTUregtp paygsuperV1;1on;

’ THE COURT wh11e you were 1n pr1$on the second t1me,j”'

: | you sa1d you had met the v1ct1m here7

' DEFENDANT‘ Yes, S'H’

THE COURT You were te111ng me what happened that

'n19ht I th1nk yOU‘were

’-DEFENDANT~ Yes, sir.

THE»COURT Ie; - what'happened that n19ht¥f}

DEFENDANT I started off early that day, me and the

fT fe11ows I was dr1nk1ng, smok1ng, popp1ng Ecstasy p111

'24
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‘ ﬁé h1m

R :
UM

THE COURT: -Smiokinig what? |
: DEFENBANT Mar1]uana poppwng Ecstasy p111s Then:

1ater on 1'd say around about 7700 or so we, we went to-see

the~defendantt Kenia Scott. Brothepfwaved.ham down.vand‘as

fhe was . go1ng ‘to the car I‘made 1t to the car before h1m and ..

| me and Ken1a,had a few words before I presented the f1rearm

DEFENDANT: We was having @ discussion with == We was

0, | arguingwand'anguing turned into me telling him to give it

' "1iTHEg€0UﬁI§ rArguingfabDUfuwhat?
DEFENDANT:  Well —-.
THE COURT: About what?
- DEFENDANT: Over drugs.
v"JTHE COURT' ~Say’1t aga1n
'-DEFENDANT . Arguing over drugs .
THE cougr;f'over drugs? _ |
';DEFENDANf‘;_Yes, gir. B

iTHEéCOURT “ what k1nd of argument were . you haVTng mnth _:,:-°~

;h1m over drugs?'

L DEFENDANT T purchased some drugs from h1m one time.

-before and he~sk1mmed me on the drugs(i se a ~-- that's what

;we was hav1ng the: a1tercat1en about, and then 1t 1eads To me

_te111ng h1m to g1ve 1t up

25

THE COURT ’What;kindrefjfewéwards dﬁ&nyou?have§W1th——-~'
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THE COURT: Towgivexupiwhat?
DEFENDANT: T give up. the money.

THE COURT: .what? .

what money7 _ _

DEFENDANT: - The money he had.
'VTHEVCQQRTf How much money hid he have7

DEFENEANT" To be honest I don't know because he never

:gave me ﬂO money

o THE COURT:  You ton him to give it up and you had a

1gun pu11ed on: him?

DEFENDANT' Yes, sir. _
THE COURT‘[ Then what happened7

DEFENDANT‘ We were st111 go1ng back and. forthpand he

| was steady te111ng me: to get in the car and T told h1m no.

THE CQQRI;‘ Te111ng yeu to get in the car7
DEFENDANT: Yes, sirs |

L THEftOURr:.'H1s car7~-

DEFENDANT - Yes, s1r. |
‘f_THE CQURT' You were- say1ng no.

”'. why;d1d you say no? 5 R | B _ B
' '.DEFENDANT _D1dn t know what he was ge1ng to try to do,

.‘VThen what happened7

QE#E&ﬁA_TfeeI F1re of f

' THELCOURfE-EHe was s1tt1ng 1n h1s car dr1v1ng=—— T mean
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DEFENDANT 3
THE COURT:
 DEFENDANT:

THE COURT:

- DEFENDANT:

'»ahdfdroveaoff.

'THE COURT:
DEEENDANT
- THE ‘COURT:

DEFENDANT:.
- THE ‘COURTZ.

 DEFENDANT“

;m1ne.

 DEFENDANT: .

'--Tﬁéﬂcoﬁkféj_
1f'd1stance7
V'hDEFENDANT:
* THE COURT:

. DEFENDANT: "

* DEFENDAR

THE COURT? |

-Yes, s1r;j”“ '

& Around n1ne e c1ock

..inathewdriver25'59af?

YES, shrs

How: mary. t1mes you shoteh1m7

Once

what happened then7

'Heybatked.up,' He: put the car in. reverse

Then what hapbened?'
}Tiwent;myseif'awayg

'where~didfyeﬂmge?

My‘grandmother‘s house..

Where d1d h1s car go?

After he.backed out and 1eft 1 d1dn t know. -

?wh1ch way h1s car went sir. He went,hms way' and I went

You wa1ked on. off7 "”“i";'“':

YES' STF

Your: grandmother s house is w1th1n wa1k1ngge'

:what did you do there7

Noth1ng

vwhen d1d the polwce get youi L

wﬁere d1d they get you From7

27h~
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- DEFENDANT' -My:grahdmotﬁer‘s house.
- THE COURT: why did you ki1l him? - , o
DEFENDANT To be honest I ain't had ne- 1ntent1ons of

?rea11y ki1ling him:

~ THE COURT: why d1d you have a gun7
- DEFENDANT: ® TO keep protect1on over myse]f I dsedéthe”

_;gun in the wrong use.;

THE COURT: You fe a conv1cted fe?on.‘ vou knew a .

'pefson who had been convicted: Tike you cou]dlnotfhave:aigun;-:'

You knew that, didn't you?
DEFENDANT: . Yes,. sir. ' -
THE COURT: what do- you mean you had it for your

' ;protect1on7

From, from wh07
. For what? BT o
"i,ggré&bANTi I have aTso been in a coup}e dr1ve by

léﬁhbbtingﬁ, Sirg ASo that 'S why I ‘had me; a gun.-

S THE*CQURT;~“You have been in some- dr1ve by shoot1ngs7
[.:DEFENDANIQV Yes, sir. - -

";-Tﬁé;éeﬁkf{iﬁwhere7 |

‘eDEFENQANIE:}AI the track o , _

| .THé7COURT¥’EWere you shoot1ng at peop1e7 Al': 
fff_DEFENDANT"_No, sir, - o ff}

:;1 THE COURT':”PeopTe were. shootrng at you7
DEFENBANT@T Peop]e were. shootxng at me

28
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area. ‘

§you7

person.

| pr1son outf1t for most of your adu1t 1ife, and y0'

‘ roub1e maker7

N
.:~u:

DEFENDANT - The area T was in, people shooting at the .

,:THEQCQURTi-_why is that7 :

'DEFENDANT: To be honest I don't know I don teven

anoﬁ tﬁéﬂﬁe@ﬁ?é; 50, that s when .1 got: myse1f a gun

THE COURT: what else: you think I need to knowﬂaboux

THE COURT: Say what? | -
DEFENDANT That's: pretty much -about it I m not a

' gtroub1ed person; I don t know, go around mak1ng troub1e or
:-fnothing I made~——" B o ‘“ "
TN THE-COURT. You re- 25 years o1d S1nce -dge 18 you havei

?been 1n pr1son a11 except ‘about. two years, 1s that r1ght7 .:

DEFENDANT. Yes, SH‘-.

- THE COURT‘: You re not.a troub]e maker 'Now?~96ufare

”‘ﬂiatgs:not troub1e7

You ve. been 1ocked up 1n cha1ns orange 3umpsu1t

You went how far in sch0017 ';z

,{;29?'_i

DEFENDANT: That's pretty much it. I'mmnot a troubled .

re not a
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' ”'G“THE COURT
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about7

' DEFENDANT:
. THE COURT:
:;gchqo1?»
DEFENDANT::
~ THE COURT:
 DEFENDANT:
THE COURT:
‘a,juﬁenéje?
 DEFENDANT:
THE: COURT:
 DEFENDANT::
lFors
. THE COURT:
© DEFENDANT:
. THE COURTS

L‘THE couaT;j;f*
- DEFENDANT:
i THE COURT:"

jQDEFENDANT
: THE COURT

For- doing what?7

| DEFENDANT: .

EADEFENDANTfﬁ_A-person named Twanf“-"'

Tenth

?why d1d you get out; get kIcked out of

Because T got Tocked up, sir:

‘You have trouble as .a juvenile as well?

Yes, 'sir..

How old were you when you got in trouble as -

Thirteen.

,tlcanftxrememben; _I_f0rgot what it was.

; wherevd5d ydu-get thatagdh'from7“‘"
T bOUth it from out: the streets.

.From where7

A person in the streets.= They?so1¢>{tgto;»

.From:who7

ersi s1r._l_”

iwhere was that at7

Ydhfséyfupftheitratﬁ}”ﬁhétmébé you talking [
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DEFENDANT:  Up on Thorn Avenue _
THE COURT:. That's where you go to. use. drugs?
" DEFENDANT: At times, sir
THE COURT: What othier reasan do- you go there7
: f,QEFENDANr; “To purchase drugs
2'#HETCGURT: You: §o there to buy drugs9 |
© DEFENDANT: Yes, sir. |

THE.CQURT:-'YOU rea11ze many: peop]e who Tive there are
good peﬁp1é; but you go there;to*buy'drugsj and;thax“sawhere :

| you went for the dr1ve by shoot1ngs?

e COURTL-:qu“muﬁhfdid”yquaﬁaY“Fbr-this;Qun?ﬂ‘
DEFENQANT;]fgixty o T
.'%T351C0URT§315t01en gun7 R
bEFENDANT?v_To be’ honest T d1dn t~know_ h‘

THE COURT'{~D1dn 't. care7

what e1se you. want e . to: know, Mr N1xon?

DEFENDANT* " The. on]y th1ng I want you you t0 know I

I am though

. THE, CGURT'; I guess'1t matters to you. that yeu "re
f-sorry, but as far as ‘the consequences of you k1111ng o

5';someone they re st111 there.-“

31

DEFENDANT:~ Ye&;.S]F, WeJ1 I got caught in one. of“

ftapo1og1ze._ I i sorry{' T know that rea11y don t matter but.f |




DEFE&DANT' Yes, s1r. _
ijE CQQRT Anyth1ng else, Mr Carroway7 :
MR,.CARROWAy; :Nothnngf-vour Honor.
THE COURT: Solicitor?
SOLICITOR PASCOE No,. sir. ) , v
| THE COURT:T Anyth1ng any other fam1Ty members,want to
|sayz . e o |
. SOLICITOR PASCOE: hmr;_singletary=woqu‘Wfke to say -

O M N g v R W R

| something 1f‘thati320ka&§ the victim's fathér@A

T will pointvodt;'whﬁTeEWe‘re=waiting; the gun was

e
Y

| stolen and: that 5 the burg1ary charge I’ m d1sm1ss1ng. and

P
(&%)

‘:_the on1y other ev1dence the victim was. 1nvo1ved in that

;’burg1ary that took p1ace was ‘the co- defendant part1c1pated

H.
W

in the burg]ary, but that was a sto]en gun yes, sip.

RN

THE COURT'- sto1en gun. sro]en gun.; -
‘”'Qf_SOLICITOR PASCOE Mp. 51ng1etary, the v1ct1m s father:

e
N o L

,THE COURT’ Yes, s1r Mr. S1ng]etary
MR SINGLETARY. It 15 not easy stand1ng before th1s

=
%

:ao";lg_fyOung man." I-wou]d 11ke to thank the Court for g1v1ng me

S opportunlty to say a few words here.' I drove all the

-,322';25 years and——— _ - ,
23 fj N THE COURT" what~p1ace you stay at you were say1ng7
24‘f]f?; MR SINGLETARY Massachusetts and 1 always stayed in

; 2§.;tontact w1th my son Alladurlng the week,I wou1d caTl him-

32
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1and check onvhim}to-see-hOW-heis.doﬁhg, but'aTsowspeakingfaS>
';the fam11y, I mean for the family. that scott 15 all very =
EI mean Mr. Scott, they w111 néever be.able eraise. dad. and mom
?th1nk1ng about how wonderfu] this. young man -was and full of
511fe and’ couldn’t get a sense of understand1ng of how th1s
zcou1d be, you know,. done and taken, his ‘Tife taken so .
.;short1y from him at a young age, whwch nothwng said; noth1ng_

'?we can do.but put 11fe back in h1m

- We take: 11fe to the-fullest, fu]] of fun: and enjoyment.

;I wonder ahout his Tittle kids;, - ust had' a 11tt1e born. baby:
Eabout seven months ago two year o1d daughter, butajust to
?wa]k—wn court and 1ook at you and say to. myself, what was:
3go1ng through th1s young man s m1nd you: know what what
5was what~was-gowng*through th1s young-man s mind: to create
*.fsuch a: terr1b1e scenery 11ke th1s because I Try to react it
F}w1th1n my own severa] Judgment wa]k up o a car and:’ —~_.
..éafter read1ng po11ce reports, take a pee and JUSt stuck

A;Into the mouth, pull the tr1gger and. waTk. off

what k1nd of consc1ous can one have when do1ng such a

The fam11y, been Scott I guess there s no more tears

;to drOp beh1nd us. because they has a]ready dropped but as a
f%father, no- one knows the pa1n that one has to bear up-- unt11
’*they face a test 11ke th1s I don t ho1d no grudge aga1nst

f,fyou because I’ mcnot the one to Judge yous We aren’ t here as -
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;ffcourt had mercy o'

ffiback 1n back out

:a_berson~ asha,pe0p1e, and’God’got'to judge.him;

| heart; Your~Honor, Tife 1is prec10us- we're a11 Tiving, at
this very moment the blood is running warm in our ve1ns,
izstands before you with h1s heart pump1ng, full of 1ife 11ke

| my son was, and I fee1 that it there s a 11fe sentence 1t

T would beywarranted}

Thank you. |
SOLICITOR PASCOE:- This is Ms. Fuller, Your Honor.. The

| {victim's mother'wou]df]ike_to”say:something:very briefly.

;.Thank you. - _ _
C O MSL FULLER. Your: Honor I want the defendant 1o know I“'

9jido forg1ve you for ki11ing my som: 1 forgive you because
“--I m: tnywng to»go to heaven4 I forgnVe yéuel I‘want‘you~to
o know when - you go.-to. pr1son that me, myseTf ‘as. a mother, T
‘hrdo forg1ve you, but I still want- you to serve t1me but’ I do B
f=forg1ve you and your fam11y, your mother: I want you. to c

;. know that: when you go'to pr1son I forg1ve you _Thatgs_a}1.131

ht’to say.:-

SOLICITOR PASCOE Thank you, Your Honor‘

THE COURT“- Mr. N1xon, you cont1nuaJ1y created and

"recreated th1s scene came before the Court for a sentence{

ou, d1dn t comp1y w1th the mus1c Went.'-”

_Now you ve comm1tted the most ser1ous cr1me known to i

so, all'T ‘€an say to- the court: is if it's in your _”]Jn_; 5
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o

fman, which tSumurder;,and}at age-ZSj'whether yougget a

senténce-of~30 years, 40 yearé,-sa-yearg, 60:yeaﬁs,;or Tife,

you ‘re dea11ng ‘with a very uncertain future a future that

;m@st of-us probably wx}l not follow. There is no mag1c wand
,'tomdetermineSWhat‘1$.the best sentence-for someone who

1 commits, mutder, and'certafn1yhttks’easy:totfssue.a"Tffe

E sentencey and -= which for a person of age 25, the 11fe

: expectancy now enterwng jnto the sevent1es that would mean

tcyou-d probably Spend 50, 60, or mone_year5~1n prnson-unless

- | you die of someth1ng e]se before that time,-

| The sentence be1ng a most ser1ous offense this is a no

v paro]e offense cons1der1ng everyth1ng that I ve heard, 1t

15 the Sentence of the Court for: the offense: of murder;,

that you be comm1tted to “the. State Department of Correct1ons

for a per1od of 50. years, for attempted armed robbery,

Sentence 1s 20 years for possess1on of a weapon dur1ng the’_.

comm1ss1on of a\v1o1ent crime, the Sentence 1s f1ve years
That's. the Sentence of the Court. . . ’
SOLICITOR PASCOE' Thank you, Judge Newman

: Honor7

THE COURT™ ;¥g;ev

| % % *END OF REQUESTED TRANSCRIPT OF RECORD* * *

: MR CARROWAY Are those concurrent sentences Your b
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CERTIFICATE

‘1, pamela E. Green, official Court Reﬁorter-fbr-thé‘.

"SEVénth{iudiciai Circuitréf'thé'stafe:cf south Carolina, do:
| hereby certify that the foregoing is a true, accurate and

-COmpieteiTranSCript.of’RéCddedﬁVthe~proceedings had: and

ev1dence jntroduced in the trial of the capt1oned case,

: re1at1ve ta appeal, in the court of Genera1 Sessions for
‘W1111amsburg County,- South carolina, on the 19th day of
‘July, 2010,. as reported by Pr15c111avNay and;transcrjbed,by
myself to the best of my ability. ) f

: T do further certify that I am ne1ther of k1n counsel -~ |

| nor 1nterest 10 any party hereto

rebruary 29, 2012

w;539AMgLA3E;'GREEN; court Reporter




TORMS
STATE OF SOUTH CAROLINA )
e } IN THE COURT OF COMMON PLEAS
County of -‘Ll 1 A )
Qofon Niohafias 10 CPas 404
‘Full name.and prison numbef (if any) of Applicant ) N v
) T (o .
V. )
)
)
’ th Carolina )
. @ .h\q: )
B, B )
g )
gL

INSTRUCTIONS - READ CAREFULLY

REPGEGS
Mt order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular questioii on the réverse side of the page or on an additional page. Applicant shall make clear to

which question any such continued answer refers,

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should. therefore, exercise
care to assurte that all answers are true and correct.

If th~ application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) seiting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in-which the applicant was convicted. .

L. Place of detention L}gL <y ( DY
y \\ ' ;
Ldasil Ov ,
2. d location of Court which imposed sentence. @29« L@ L 5 esLien

ar
isll woShir M@E&g@&mm_
3. Name(s) of co-defenddp)(s) (if any)

4. The indictment number or numbers (if known) upon which and the offenses for which

-

sentence was imposed:

@ H A000-€L-45- T B
(b) m\\u’ldt(‘/ Ms&_&ﬂ‘\nd?&&w%}wwn .

Nt m& a Nleat Colme -
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~l

(c)

1v CP45 40 4

The date upon which sentence was imposed and the terms of the sentence:

(a)
(b)
(c)

Check whether a finding of guilty was made:

(a)
(b)
(c)

July 11,2010
SOVlars

after a plea of guilty C’)Vl ‘{‘}/ c?\ X

after a plea of not guilty

after a plea of nolo contendere

CG:tlld B+ 300

Did you appeal from the judgment of convict.'bon or the imposition of sentence?

If you answered “yes” to {7), list:

()
i

it.

fil.

(b)

ii.

il

(c)

1.
i,

(d

i.
ii.

i1

the name of each Court to which you appealed:

[]

N/R

the result in each such Court to which you appealed:

NTA

N/R

the date of each such result:

&l

[ ¥ .
if known, citations of any written opinion or orders entered pursuant to such

results:

A

/
Al

1f you answered “no” to (7), state your reasons for not so appealing:

(a)

Q)\JH}%L P\m

(b) _(:Saglr btainaling \M\A(\ZLWLLM,
060



10.

I

12.

13.

| 39
10 CP45 404

(©)

State concisely the grounds on which you base your allegation that you are beingf helfdn .

custody unlawfully \ ’:f‘ % e
() CQ»\\K A\% S&‘t‘a C¢ D‘Q Cﬁw\%& t &
() Dufev 0L ess VDl adlov] S m oo
(© VS m e

o

State concisely and in the same order the facts which support each of the gréurﬁsﬁ’éet an
in (10):

(a) Cﬂuvﬁt\(\_;\\ﬁ(c‘, VAR \vr\:o O\ usu&\na awl \jtb\

b) e L N S Al ald t
(c)

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? N

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? M D

(©) any petition in the United States Supreme Court, for certiorari other than petitions,

if any, already specified in (8)? b

(d) any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

i [

i \ | [ ]

1ii. I

§
v,

(b) the name and location of the Court in which each was filed:

i NN A
iti. 1 / N

1v.
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o
o |
(c) the disposition thereof: 2
i [ _ =
i [ |4 g =
i, I\ [ ey
v, PN N &
(d) the date of each such disposit[on: /
P /[
i. A/l I A
i AN AN
(e) if known, citations of any written opinzons or érders entered pursuant to each such
disposition: - '

i

il.

| [
e

_ vyl

INTIN

Has any ground set forth in (10} been pre‘Aously preéented to this or any other Court

State or Federal, in any petition, motion or application which you have filed?

L/[,I

Nk

If you answered “‘yes” to (14) identify:

(a)

which grounds have been presented:
i.

i1

M

[V//}
(b) f

the proceedings in which each ground was raised:
i

74
N/

Revised 3/2003

.
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16.

7.

18.

10 CP4s 4043‘”

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(2) \j\g;& bU(Sn nf vy vy ?\r,ch Y .
' o
o) C 4 ¢ ( 2
3
(0 4
: ‘ _ o
Were you represented by an attorney at any time during the course of: -
(a) your arraignment and plea? \/ QAS .f
(b)  your trial, if any? N < L n
Y, {I‘a [#2]
(© your sentencing? ,Q L\g
(d) vour appeal, if any, from the judgiment of conviction or the imposition of
sentence?
(e)

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

If you answered “yes” to one or more parts of (17), list:

(a)

1.

ii.

1.

(b)

1i.

the name and address of each attorney who represented you:

the proceedings at which each such attorney represented you:

Ol \%y D

e Vh'kc 'v’LQ\ g .

\J

Revised 3/2003

)
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% e

19, State clearly the relxe eek in ﬁlmgt application:

l\ftlb \V‘\O\, W\L(u

20. Are you now under sentence from any other court that you have not challenged?

N

STATE OF SOUTH CAROLINA

County of \

cL_QJr Qor\ N‘KD n

hY .

J

) VERIFICATION <
)

22 8\4S

65t Wa 8- U0

, being duly sworn

upon my oath, depose and say that | have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground kuown to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

/(Mn

allegations therein set forth are true.

SWORN to @1 mefore me this {{gf’;
day of

(L.S)

L4

Notary Publ

My Commission Expires: ///p?, (;/’/&,5/2

Revised 3/2003



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

Ld“f N KOY\ m\%

\d

, hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1) I am the applicant in this action and I believe | am entitled to redress
(2)  Because of my poverty [ am unable to pay the costs of said proceeding or give
security thereof.
< o) stitere. Moot Al 71>
Applicant
SWORN or affirmed

@%}sﬁé)scnbed before me this
day of \ /D .
JWZ«MV CQwrnpe

¢
Notary Puplj

My Commission Expires: / / O.ZS/ W/?

6G:t Hd G- 2001

Revised 3/2003
7
/
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e Supplemental t (pCe) Applicaticn
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Tssues (V) Not Wocwing Taveluntary Plead of Guilty Plea.
(3 Counsel Lailure b taterview any Witnesses,
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() Counsel foilue do investigale  any waives.
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Shared with e My plea bc‘\'gir\ G%‘re_e.men{' POPers.
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APP\\(‘.Q\'\"’) )

) Certificote 0f Service
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le T am the applicant in Yhe ahove - capHoned ackion.

o P\egu\ov communicahion oy maill exists Fhveugnout the
Shate of South Cavclina and Fhat Hris s o Proper clrcum-
Stance of sevvice by mail.
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in Yhe okove - cavtioned maler on the Qo'\\ou;ims person by
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STATE OF SOUTH CAROLINA
: IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG

2010-CP-45-0404
Stufon Nixon, #288195,

Applicant,

RETURN
(Appointment of Counsel Requested)

V.
State of South Carolina,

Respondent.

R T L N N N N S T N N N N N

The Respondent, making its Return to the application for posf conviction relief (PCR) filed

October 8, 2010,' would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Williamsburg County Clerk of Court. The Applicant was
indicted for (1) Murder, (2) Attempted Armed Robbery, and (3) Possession of a Weapon During
Commission of a Violent Crime (2009-GS-45-0272). Legrand Carraway, Esquire, represented him.
On July 19, 2010, the Applicant pled guilty. He was sentenced by the Honorable Clifton Newman to
fifty (50) years imprisonment. Applicant did not appeal his conviction and sentence.

Attached herewith_and incorporated herein are the records of the Williamsburg County Clerk
of Court regarding the subject conviction, the Applicant's records from the South Carolina
Department of Corrections, and the guilty plea transcript. The Respondent reserves the right to

amend this Return upon receipt of any relevant materials.

1 of4



L.
In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. Ineffective assistance of counsel.
a. “Counsel talked me into pleading guilty.”
2. Due process violation.
a. “Counsel failed to investigate the evidence.”
Any claims not specifically enumerated in the PCR application or amendments will be oppoéed by
the State at an evidentiary hearing, and the State will seek summary dismissal of vague or general
claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should be made well in
advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.
III.
For purposes of this Return, Respondent interprets all allegations to be allegations of
ineffective assistance of counsel. In a post-conviction relief action, the Applicant bears the burden of
proving the allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where the application alleges ineffective assistance of counsel as a ground for relief, the Applicant

must prove that "counsel's-conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington, 466

U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

' The application was received by Respondent on December 5, 201 1.

20f4
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judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to
receive relief. éhem v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "réasonableness under

professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel's deficient ;;erformance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of thé proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,

106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,305 S.E.2d 247

(1983).
Iv.
Each and every allegation contained within the application not hereinbefore either expressly

admitted, qualified or explained is hereby denied.

30f4
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49

WHEREFORE, having made its Return, the State requests that an evidentiary hearing be held

solely on the issue of ineffective assistance of counsel.

20\ L

4 o0f 4

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W, McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General

ATTORNEYS FOR RESPONDENT
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG )
)
) 2010-CP-45-0404
)
STUFON NIXON, 288195, )
)
Applicant, )
' )
Vs ) AFFIDAVIT OF SERVICE BY MAIL
, )
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Stufon Nixon, #288195

Lieber Correctional Institution
Post Office Box 205

Ridgeville, SC 29472

DATED this 18" day of May, 2012.

e )

fi

Lauren Meara, Legal Assistant
For Respondent
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State of South Carolina ) In the Court
) Of Common Pleas
County of Williamsburg )

Docket No. 2010-CP-45-0404

Stufon Nixon,
Applicant,

VS.

Transcript of Record

State of South Carolina,
Defendant.

October 3, 2013
Sumter, South Carolina

BEFORE:

The Honorable R. Knox McMahon, Judge.

APPEARANCES:

Charles Brooks, Esquire
Attorney for the Applicant

Daniel Gourley, Assistant Attorney General
Attorney for the Respondent

Brenda J. Sigwald, Circuit Court Réporter
For the Honorable R. Knox McMahon
P.0. Box 206, Jackson, South Carolina 29831
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THE COURT: Al11 right. Mr. Gourley?

MR. GOURLEY: Yes, Your Honor, may it please the
Court. This is Stufon Nixon vs. State of South Carolina,
Docket No. 2010-CP-45-0404. The applicant is presently
confined in the South Carolina Department of Corrections
pursuant to orders of commitment out of the Williamsburg
County Clerk of Court. He was indicted for murder,
attempted armed robbery, possession of a weapon during the
commission of a violent crime. Mr. Carraway represented
him. ‘

July 19th, 2010, the applicant pled guilty and was
sentenced by the Honorable Clifton Newman, fifty years
imprisonment. He did not appeal his conviction or
sentence. Subsequently he filed a PCR application on
February 8, 2010. Your Honor, that application was
received by respondent on December 5th, 2011. The
applicant is alleging that he is being held in custody
unlawfully based on ineffective assistance of counsel,
specifically that counsel talked him into pleading guilty
and a due process violation for failing to investigate the
evidence. The State made its return on May 18, 2012, and
he's represented in this action by Mr. Charles Brooks.

THE COURT: Thank you.

Mr. Brooks, anything before you call your first

witness?
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| MR. BROOKS: Judge, my client wants to respectfully
ask the Court for a continuance. He's indicated he's got
| some .more research that he wants to do 1h order to enhance

his ability to prevail in his PCR.

THE COURT: Is that correct?
l .~ MR. BROOKS: Yes.
THE COURT: fhank you, Mr. Brooks.

‘ “Mr. Gourley? ‘
I MR. GOURLEY: Your Honor, we would adamantly oppose
a continuance. The State's expended resources to get
Mr. Nixon here and Mr. Brooks is here and has been
representing Mr. Nixon -- I'm looking that up now, Your
Honor -- since‘February 14, 2013 this application has been
pending for thfee years now approximately. "Furthermore,
Your Honor, we have victims here present who have given up
their time. Mr. Carraway has given up his time to be here
today. And, Your Honor, we would just ask that this case
go forward. It was a guilty plea, Your Honor. - He's only

alleged that counsel was ineffective for failing to

investigate and that he was forced into pleading guilty,

{ Your Honor.

THE COURT: A11 right. I would respectfully deny
the motion to continue the case.
MR. BROOKS: I understand, Your Honor.

THE COURT: You may call your first witness.
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MR. BROOKS: We'd call Mr. Nixon to the stand.
THE COURT: Al11 right. 1If you'd come around,
Mr. Nixon, and be sworn.
STUFON NIXON,

having been duly sworn, testified as follows:

THE BAILIFF: Thank you. State your name, please

and spell YOUR Tlast name for the record.
THE WITNESS: Stufon Nixon, N-i-x-o0-n.
THE COURT: Al11 right. Mr. Brooks.
DIRECT EXAMINATION
BY MR. BROOKS:

Q Mr. Nixon?
A Yes.
Q You're here for your post conviction relief

application and we're trying to get you a new trial.
That's what you want; is that correct?

A Yes.

Q Okay. And you had Mr. Carraway appointed to

represent you?

A Yes.

Q You ended up pleading guilty. Did you do that
upon -- with the advice of Mr. Carraway?

A Yes.

Q - Okay. Now, what did he tell you to get you to

plead guilty?
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A Well, Mr. Carraway told me was clearly that the
State had evidence against me that it didn't look good for
me to go to trial because he didn't think we had a chance

at trial. So that's what he used for me tovget’me to plead

guilty.
Q Okay. Did he give you any specifics?
A Yes. He said that the State had fingerprints

residues; firearms, stuff 1ike that. Witnesses, statements
against me.

Q Okay. His discussion with you, 1is that fhe sole
reason that you ended up pleading guilty?

A Yes.

Q | Now, after you got incarcerated and went to prison,
you got to look at your file; is that right?

A Yes.

Q And what did you see in your file that made you
think that that's something you should not have done?

A I noticed in my file that what Mr. Carraway said
that the State had against me -- they really didn't have
what he said they had against me.

Q What did they have?

A They didn't have any fingerprints, any residue,
none of the witness statements or anything against me.

Q So now, if you had known this prior to your plea,

what would you have done?
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Stufon Nixon - Direct Examination by Mr. Brooks '
A I would have insisted on going to trial.
Q Okay. Did he tell you anything else to entice you
to plead? Like what kind of time you're looking at?
A Yeah, he told me that I wouldn't get more than
thirty years.
Q Okay. Is that what you thought you were looking at

when you went in front of Judge Newman?

A Yes, I thought I was getting thirty years.

Q Okay. If you'd known you were getting fifty, you
definitely wouldn't plea?

A No, I would have insisted on going to trial.

Q Okay. And do you recall how many times you met

with Mr. Carraway on the case?

A The only time I met with Mr. Carraway was down at
the Court.

Q How long were you in jail?

A Ten months.

Q And you didn't bond out, right?

A No. Never seen a judge to get a bond.

Q Okay. And you only talked to him the day you went
and pled?

A The day I went to plead.

Q Okay. Now, was he the only lawyer on your case?
A He was the only one.

Q

Okay. A1l right. And you didn't have any
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1|| resources to hire private counsel, right?
2t A No. |
3 Q A1l right. So basically, you feel 1ike you got bad
4| advise from your court appointed counsel?
5" A Yes.
ell Q And that led you to plead; is that right?
7 A Yes.
8|| Q And if you knew then what you know now, you would
9l have insisted on going to trial?
100l A Yes, I would still insist on going to trial.
11| a A1l right. Now, Mr. Nixon, we talked about this --
12| A | Yes. |
13 Q If we convinge Judge McMahon to grant your PCR, you
14|| understand that basically the relief is to go back and get
15} a new trial?
16]| A Yes.
174 Q And you -- you know you got 50 years, a long time;
18t it could get worse?
194 A Yeah.
20 Q -You could get 1ife. You understand that?
21| A Yes.
22]| Q And you still want to go forward and have your PCR
23|l granted; is that correct?
24| A Yeah.
25| Q Okay. Is there anything else that you want to tell
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the Court that we haven't covered here?

A The only thing I want to let the Courts know that
I'm really not fully prepared for this, but just wanted to
make sure that it be put on the record there's still some
witnesses that I would 1ike to have subpoenaed and all that
to the case where as far as the witnesses who supposedly
wrote statements against mef and experts to have them
subpoenaed to testify evidence that they gave forth with.
Q You're talking about the experts whose names came
up in the discovery that you saw?

A Yeah, in my discovery.

Q And the witnesses that law enforcement had taken
statements from as a part of the case?

A Yes, supposedly had taken statements from.

Q A1l right. These are things that you saw in

discovery after you got incarcerated?

A Yes.

Q That's what you're talking about?

A Yes.

Q Okay. Is there anything else?

A No, that's it.

Q Are you sure now? This is your day to ask the

Court for a PCR. Is there anything we haven't covered?
A Basically that's it.

Q A1l right. Go ahead and answer any questions of
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THE COURT: Thank you, Mr. Brooks.
Mr. Gourley?
MR. GOURLEY: Thank you, Your Honor.
CROSS EXAMINATION
BY MR. GOURLEY:

Q Mr. Nixon, how many times did you meet with your
counsel prior to your guilty plea?

A Once.

Q One time. Did you ever review discovery with him,

look over the evidence or anything before your guilty plea?

A No, we never -- we never reviewed none of that.

The only thing he did was when he brought the discovery to
me, he just pulled out my statement and that was it. He
never went over the rest of the discovery with me.

Q Okay. Did you discuss any possible defenses.

A No, he never did nothing. The only thing he said
was we didn't have a chance at trial.

Q So you're saying you didn't have enough time,
didn't have enough meetings? |

A Yeah.

Q Do you remember telling the Court that you had
enough time to discuss fhis with your attorney? You
remember that?

A Yes.
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Q You said that under oath.
A Yes.
Q Okay. You also told him that he had done

everything that you think he should have done to assist you
in this case. Remember that?

A Right.

Q. Okay. And that you had had enough time to make up

your mind that you decided that you wanted to plead guilty?
A Yes.

Q So you're here today saying you didn't have enough

time, you didn't have enough meetings; and you didn't have

enough time to review the discovery?

A Yes.

Q So -- and you're under oath today?

A Yes.

Q So which one is it, Mr. Nixon, were you lying then

to the judge or are you lying now to the judge?
A No, what I'm saying is, I'm going by what I'm
saying today, I didn't have enough time to spend with my

attorney or --

Q But you told the judge at your guilty plea that you
did.
A That's the only reason why I told the judge that

because the simple fact the advice that the counsel gave

me.




62

Stufon Nixon - Crpss-Examination by Mr. Gourley

H

2

3

o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q | Well, who's doing the time, Mr. Nixon?
A Me.
Q Okay. So if you didn't feel you'd had enough time,

why didn't you speak up to the judge?
A Because the simple fact, upon my counsel's advise
of what he told me I was going to get; but if I knew I

wasn't going to get it; I would have spoke up.

Q | And he to1d_you that you were going to get thirty
years?

A Yes.

Q You remember you were facing -- the jury indicted

you and you were facing a murder charge and you could get

up to 1ife?
A Yes.
Q You remember the judge advising you that you were

facing an attempted armed robbery, that the minimum you

could get was twenty years on that?

A Right.
Q " Okay. Renmember the judge telling you you were
facing --

MR. GOURLEY: Beg the Court's indulgence, Your

Honor.

" BY MR GOURLEY:

Q - That you were facing on possession of a weapon, you

were going to face five years for that?
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Yes.

But you were facing a 1ife sentence?
Yeah.

And you knew that before you pled guilty?

He never told me that.

o r o r o P

The judge said right here, that I have the

authority to sentence you to 1ife in prison. And you said,

yes, sir?
A The judge did, but my counsel never told me that.
Q That doesn't matter. The judge said that he had

the authority to sentence you to life in prison and you
said yes, sir and you understood that. And you didn't feel
inclined to say, Hey, Judge, my counsel promised me I was

going to get 30 years?

A No.

Q Why not?

A Because I didn't know that I could do that.

Q Okay. You didn't know you could speak to the

judge. The judge told you if you, you had the opportunity
to give a statement to the judge. You remember him saying
that?

A Right. But I didn't know that I could actually
tell the judge what my counsel told me.

Q Yes, sir. Do you remember your statement to the

judge?
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1A Yes.
2|l @ You remember saying that you killed the victim
3II Kenny Scott in this case?
a|l A Yes.
511 Q So you are guilty of killing Kenny Scott?
oll A No.
71l Q So you lied to the judge and told him that you shot
g|| him?
all A Yeah.
10] Q You lied to the judge when you said that was over a
11{{ drug transaction, that y'all got in an argument, you pulled
12l out a gun and you shot him?'
13|l A Yeah.
14| Q That was all a 1ie?
15| A (Witness nodded head.)
16|l Q Okay. And now you want a trial on these charges?
174 A Yes.
18|l Q So just so I have it straight, Mr. Nixon, when you
19|| stated all these things at your guilty plea, you were lying
20|| to the Court, under oath?
21| A Yes, I was.
22|l Q Okay.
23 MR. GOURLEY: No further questions, Your Honor.
24 THE COURT: ‘Redireét, Mr. Brooks?
25" MR. BROOKS: No, sir, Judge.
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THE COURT: Thank you. Thank you very much, Mr.
Nixon, you may step down.
MR. BROOKS: That's the applicant's side of this.
THE COURT: Thank you.
A1l right. Mr. Gourley, you may call your
witnesses.
MR. GOURLEY: Your Honor the State would call
Mr. LeGrand Carraway.
THE COURT: Al1 right. If you'd come around and be
sworn for us, Mr. Carraway.
LEGRAND CARRAWAY,
having been duly sworn, testified as follows:
THE BAILIFF: State your name, please, and spell
your last name for the record.
THE WITNESS: LeGrand Carraway, Carraway.
THE COURT: Al11 right. Mr. Gourley?
MR. GOURLEY: Thank you, Your Honor.
DIRECT EXAMINATION
BY MR. GOURLEY:

Q Mr. Carraway, were you appointed or retained in
this case?

A Appointed.

Q - Okay. And you know how many times you met with the
applicant, just a rough approximation?

A Every time I would go over to the jail, I go over
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to the jail once a week and every time I would go over
there, we would talk either for -- so I guess 15 or 20
times. I don't know how long we talked or whatever, but,

you know, I talked to him.

Q Okay. And did you receive discovery in.this case?
A Yes, I did.

Q Did you review it with him?

A Yes, I did.

Q Did he seem to understand it?

A Yes, he did.

Q Any questions that he asked, did you answer them?
A Yes.

Q Okay. Did you discuss any possible defenses to

these charges he was facing?

A Yes.

Q Okay. And based upon your meetings and the
reviewing of the discovery with the applicant, were you
able to develop an opinion regarding the State's ability to
prdve his guilt beyond a reasonable doubt?

Yes.

And what'was that, Mr. Carraway?

That he needed to plead guilty.

You think the State's evidence was overwhelming?

Yes.

2 r O r o 9 »r

Okay. You think that you had enough time to
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prepare
A
Q
A
Q

part of

o Or o or o0 P o P

to take

this case for trial?

Yes.

You recall any plea negotiations in this case?
No.

Okay. There was a burglary, first dismissed as
this plea, correct?

Yes.

You recall that?

Yes.

And whose decision was it to plead guilty?

His.

Did you talk the applicant into pleading guilty?
No. |

Okay. Did you feel you -- okay. Strike that.
If he'd elected to go to trial, you were prepared
this to trial?

Yes.

MR. GOURLEY: No further questions, Your Honor.
THE COURT: Thank you, Mr. Gourley.

Mr. Brooks?

CROSS-EXAMINATION

BY MR. BROOKS:

Q
A
Q

Mr. Carraway?
Yes, sir, Mr. Brooks. How are you?

Doing good. How are you?
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1" A I'm doing good.

2/l @ Of course you represented Mr. Nixon in this matter?
3 A Yes, I did.

4|| Q And this was part of being the public defender at

5] that time?

6ll A Yes.

71 Q Did you think about whether or not he should

g8l receive a mental evaluation?

all A No.

10l Q So you never thought about that, right?

11y A No.

124 Q Okay. Did you go to his preliminary hearing?

13y A Yes, I did.

144 Q And was he present at the preliminary hearing too?
15| A I do not recall.

16|l Q Do you recall how many times you met with him to

17|| discuss this case with him while he was in jail?

18l A Every week I'd go to the jail.

19 Q So you don't necessarily have a record of meeting
20| with him?
2111 A No.
22|l Q You would just go to the jail --
23 A To see everybody.
24 Q To see everybody. Okay. Now, did you talk to some
25} of the witnesses who a11edged1y pulled the victim out of
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the vehicle?

A I didn't talk to any of the witnesses. Basically,
talked to him and we went over his statement.

Q Okay. So basically, in addition to talking to him,
the only thing you relied on was the prosecution talking to
the solicitor?

A The prosecution talking to the solicitor and based
on what he said in his own statement.

Q Okay. Did you advise him of how problematic his
statement was?

A Well, I mean, you want me to tell you what his
statement was?

Q Sure.

A A1l right. His statement was that he had -- it's
my recollection that, this part any way -- that he had been
in a detention center or in prison with the victim before
and I think my idea was that they done a short amount of
time together and had been either in a detention center or
off maybe doing something. So he knew him there and the
guy was from Kingstree.

And he told me, he said, this guy -- we had argued
once before. He said this guy had a very nice car and he
had a car that -- he was running the car on this particular
day that was -- I think the car may have been four or five

years old, but it was painted up, brightly painted, big
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wheels and all of that stuff or whatever.: And I think this
guy may have, you know, dealt in drugs or whatever. He may
have done that or whatever. But Stufon said he had an
argument with him at a car wash. He said he had met him
there and they argued about something or whatever and he
said this guy just thought he was better than me. He said
I always got the idea that this guy just had the idea that
he was better than me.

Q Was this in his statement?

A This is what he told me. He told me this.

Now, in his statement, he goes onto say this: He
says, I went up to this guy to rob him on this particular
day and I went up to his car and I had a gun and pointed a
gun and I'd told him to give it up or something to that
effect. And he said this guy said to me, he said, you
don't want to do this. He said why don't you get in the
car with me and let's just go for a ride and Tet's talk
about this. And I'kept saying to him, I want you to give
me what you got.

And he said this guy kept saying to me, get into
the car and let's go for a ride and let's just talk about
this. And he said this -- he said -- he said that to me
four or five different times. He just kept saying to me,
Get in the car and let's just go for a ride and talk about

this. I finally got tired of hearing that and he said I
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just shot him four or five times. I just fired at him.
And he told me this, I was -- he said I was -- I had been

high at that point for two or three days, he said, I
don't -- he said I didn't hardly know what I was.doing at
that point. He said I was -- I had been high and he said I
don't know -- I'd taken all this different stuff and
everything and I hardly knew -- he said, I just been
completely out of it for days; and I think he was arrested
maybe later on -- this may have happened in the morning or
in the middle of the day or whatever. Either that night or
the next day and he said I just --

I've known him since he was twelve years old. He's
a good kid. He's a nephew of a long-time secretary at the
solicitor's office. He's a good guy. He's a good fellow,
I just don't know what»happened on this particular day. I
think at various times in his statement he had said that
they were arguing about something or that he thought the
guy was reaching for a gun, but finally, that's what he
told me.

And that's what was in his statement there as to
what happened. That was the final thing he said about what

happened there. And when I talked to him about what we

needed to do at trial, he said, well, I -- you know, he

didn't, you know -- he just -- didn't protest when he -- he

understood that -- and I think what the State -- the State
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also had some witnesses that were going to say that they
were talking to him before this guy pulled up in this case.
I think what he did is he shot this guy three 6r four times
and then the guy was trying to drive off in the car and the
guy actually didn't -- cranked the car up, or either the
car was still going, and the guy drove off a little ways;
and I think he ended up in a ditch or up against a tree or
something 1like that or whatever.

But some guys said they had talked to Stufon -- the
State said that they had had witnesses that were going to
say that Stufon was talking to them and\he said I'm going
to rob somebody. I'm going to rob the next person that
comes through here. I'm going to rob somebody today.' And
they said they saw him go over to this car and they were a
little distance off and they weren't quite -- I don't know
that they quite heard -- I don't know how far away they
were, whether it was 25, 50, 75, 100 yards, but they said

they did hear the gunshots or whatever over there.

Q Did you look at any discovery information such

as -- was there any gunshot residue on the victims hands?
A He never said that the guy even had -- he said

he -- at one point he said either to me or in his

statement, I believe, that, I thought he was reaching for
something. He never claimed that the guy actually shot or

fired a shot or that he actually saw a gun.
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I believe as far as what he said was in his
statement was I thought he was reaching for something or
whatever, but I don't know that anybody ever -- I don't
think he ever claimed that the guy actually fired a gun.

Q Okay. Did you .- were you aware that SLED still
has this open as an active investigation?

A I'm not aware of that.

Q Did you look to see whether or not there was any
defects in the indictment, such as when it was true billed
before going to general sessions.

A I didn't see any defects in it.

Q Did you discuss everything you just testified to
with him?

A When I went over that statement with him, you know,
I mean he could have said, wait a minute, I didn't -- 1
didn't tell them that or -- but this was an actual
transcript, now, it wasn't the tape. And as we know in
transcripts sometimes, they can get words wrong or
whatever, even innocently get something wrong and somebody
can be talking and something -- you can look at the
sentence and say this doesn't quite make sense the way they
put this in there.

But his mother even came to me after the trial and
said, you know, I heard this, I heard that, or whatever.

And I said, this is his statement here. I want you to look
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over there. |
| Q Did you perhaps contemplate whether or not that
statement could have been suppressed?
A Yes, but he never c]aiméd -- he never claimed this.

It was just a lengthy -- and I think he'd given -- he may
have said something else earlier in the statement about
Well, I thought this or whatever or either they came back
another day or whatever, but this was his final statement
and he never denied when I talked to him about that, is
this what happened here, he never denied that that's what
had happened.

Q Okay .

A But he -- his -- he did say, I was so high on so
many different things here, that I wasn't in my right mind
and I know he would have never done anything 1ike this had
he been in his right'mind because that's not him. He's a
good guy.

Q What -- gkay; Did -- was he out of his right mind

when he was talking to law enforcement? Did you look into

that?

A He didn't deny that he -- he didn't deny -- when I
went over that statement with him, he didn't deny that part
of his statement. He didn't deny that he was -

Q ‘He didn't say that I was going -- okay.

A - He denied -- when we read over that, he could have
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said, Look that's not really what happened. He didn't say
that. He basically -- you know he denied that that's what
he said or deny that that's what I said, but that's not
what happened. He didn't deny that that's what happened.

Q Did you tell him he was going to be Tooking at
maybe thirty years?

A I didn't tell him that.

Q Did you tell him anything about sentencing? What
his sentence would be?

A I told him it was up to the judge. And he's a good
guy or whatever here and drugs had so much to do with this.
But even -- it was very chilling to hear what he said about
what this guy said about let's just go for a ride here and
talk about this. Just get in and let's go for a ride. And
he just said, I just got tired of hearing that and it was
about as senseless as anything can be. It just -- but it

was because of the drugs, not because he's a bad guy, but

it was just -- you know, you do things a long time or
whatever and, you know, it just -- there wasn't any -- it
just -- there was no anger involved here. The other guy
didn't -- it didn't escalate into an argu%ent. But that's

what he said that the guy said to him three, four or five
times.
Q Okay. Do you remember getting numerous letters

from Mr. Nixon from the jail asking to look at his file,
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1“ Took into his discovery, go over things with you?
A I do remember that, yeah.
Q Okay. And it's your testimony that you did go over
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that; is that right?

A Yeah, well, that was -- that's a good starting
point. Now, this is going to be their strong point right
here. When you get up on that stand, now what are you
going to say here? Tell me what you're going to say and
there could be something he could say, but he didn't have
anything to say about that. I gof‘the idea he was very
remorseful and that -- and as he told me, I don't even

hardly remember those two or three days. I barely

‘remember - - you know, he said -- that's what he said, any

way, but he, of course -- you know, stéted-pretty clearly
what I said to this guy and what he said back to me and
what I did.
Q Okay.
" MR. BROOKS: Beg the Court's indulgence, Your
Honor .
 THE COURT: Yes, sir, certainly.
MR. BROOKS: No -other questions, Judge.
THE COURT: Thank you. Mr. Brooks.
Redirect?
MR. GOURLEY: Yes, Your Honor, just briefly.
111
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LeGrand Carraway - Redirect Examination by Mr. Gourley

REDIRECT EXAMINATION

" BY MR. GOURLEY:

Q Mr. Carraway, you reviewed the evidence in this
case?

A Yes, I did.

Q And if there was any way to suppress a motion or

anything else that you found, you would have discussed that
with the defendant?

A I would have.

Q And you would have, obviously, he would have been

aware of that, correct?

A Yes.

Q And it was his decision to plead guilty, correct?

A Yes, it was.

Q Okay. You said that he was very remorseful, right?

About this crime that he committed?
A Yes, he was.
Q Okay. And he apologized to the Court a good number
of times when he was in front of the judge during the
guilty plea, correct?
A Yes, he did.
Q "And he also admitted that he did shoot the victim
in this case, correct?
A He did.

MR. GOURLEY: No further questions, Your Honor.
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THE COURT: Recross, Mr. Brooks?

MR. BROOKS: No, sir.

THE COURT: Thank you. Thank you very much,

Mr. Carraway. You may step down.

A1l right. You may call your next witness.

MR. GOURLEY: No further witnesses, Your Honor.

THE COURT: Anything in reply?

MR. BROOKS: No, sir, Judge.

THE COURT: A11 right. I'11 be glad to hear from
you, Mr. Brooks.

MR. BROOKS: Just briefly, Judge, we think that my
client's testimony, he established that he should have his
PCR granted and he should be given a new trial on the basis
that this was an involuntary waiver of his rights and we
ask that you overturn it.

THE COURT: Thank you, Mr. Brboks.

Mr. Gourley?

MR. GOURLEY: Your Honor, the applicant stated that
he was not truthful under oath during his guilty plea, that
he lied about his statements he made under oath. I would
submit to the Court that that makes his testimony not
credible at that point in time; Your Honor. Especially
here at this hearing. Mr. Carraway testified that he met
with the applicant fifteen to twenty times. He reviewed

the discovery and the applicant was aware of the evidence
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against him prior to his guilty plea.

Your Honor, furthermore, as Mr. Carraway stated,
the evidence in this case was very overwhelming, and Your
Honor, I believe the record speaks for itself with
Mr. Nixon's statements during that guilty plea. 1It's
pretty incriminating. And Your Honor, we do have victims
present here in the courtroom and I don't know if they
would 1ike to speak to Your Honor. If you would indulge
them.

THE COURT: I certainly will. 1I'11 hear from
anybody you want me to hear from or anybody that Mr. Brooks
wants me to hear from.

MR. GOURLEY: Your Honor, this is Ms. Scott.

THE COURT: Al11 right. You may stand up at the
microphone and tell me your full name.

MS. SCOTT: Eustace Scott.

THE COURT: A1l right. Ms. Scott, I'11 be glad to
hear from you.

MS. SCOTT: That was my nephew that he killed and
our family really suffered; and we're definitely not
looking forward to him having a new trial. I was in the
courtroom whenever he got sentenced the first time and he
seemed like he understood very clear what the judge was
saying and he said he was very sorry about what he did and

he was really intoxicated and high.
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And what Mr. Carraway said, yoﬁ know, that's
basically what happened. A Tot of people in the streets
saying that that's what happened. You know, he was looking
for somebody to rob. And I think he just don't want to do
all that time that he's got coming to him, but I think he
deserves every bit of it and that he does not deserve a new
trial.

THE COURT: Thank you. Thank you very much. I'm
sorry you have to be here, Ms. Scott. Thank you, thank you
for being here.

MR. GOURLEY: And Your Honor, we appreciate you
indulging Ms. Scott in this and, of course, we know that
this isn't evidence in the PCR, it was just a moment to
talk to the Court, Your Honor.

THE COURT: Yes, sir.

Mr. Brooks, anything further?

MR. BROOKS: Judge, we just -- my client's position
is that he should be granted a new trial.

THE COURT: Thank you. Thank you, very much.
Thirty days proposed orders to my law clerk and to each
other. Thank you very much.

Good Tuck to you, Mr. Nixon.

* * * * * * * * * END OF TRANSCRIPT * * * * * * * * *
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IN THE COURT OF common‘ﬂﬁ(&e

STATE OF SOUTH CAROLINA ) Coy
COUNTY OF WILLIAMSBURG ) FOR THE THIRD JUDICIAL CIRCUIT n
) .
Stufon Nixon, #288195,. ) Case No. 2010-CP-45-0404
| ) v D
Applicant, ) ’ _'_\‘
| ) - "\
v. ) S
) ORDER OF DISMISSAL .
State of South Carolina, ) S
) Sel D
Respondent. ) ur
)

This matter comes before the Court by way of a post-conviction relief application filed on
October 8, 2010 and received by the Attoméy General Office on December 3, 2011. Respondent
made its Return on May 18, 2012, An evidentiary hearing into' the matter was convened on
October 3, 2013, at the Sumter Coun;y Courthouse. Applicant was present at the hearing and
was represented by Charles T. Brooks, III, Esciuife. The Respondent was represented by‘
Assistant Attorney General Daniel Gourley of the South Carolina Attorney General's Office.

PROCEDURAL HISTORY
The records before this Court indicate that Applicant is presently confined in the South

Carolina Department of Corrections pursuant to orders of commitment of the Williamsburg

- County Clerk of Court. Applicant was indicted during the December 2009 term of the

Williamsburg County Grand Jury for Murder, Attempted Armed Robbery and Possession of a
Weapon During Commission of a Violent Crime (2009-GS-45-272). Legrand Carraway,
Esquire, represented hxm On July 19, 2010, the Applicant pled guilty. He was sentenced b.y the
I-lonorabl? Clifton Ne@an to fifty years imprisonment for Murder, five years iinprisonment for

Possession of a Weapon During Violent Crime, and twenty yéars imprisonment for Attempted
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. .Afed Robbery. Applicant did not appeal his guilty plea or sentence.

In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully based on the following allegations: |
1. Ineffective assistaﬁce of Counsel
a. “Counsel talked me into pleading guilty.” -
2. Due Process violation
a. “Counsel failed to investigate the evidence.”
SUMMARY OF TESTIMONY PRESENTED

Al the evidentiary hearing, Applicant testified oh his own béhalf. The State presented
testimony from plea counsel, LeGrand Carraway, Esquire (Counsel). This Court also had before
it a copy of Applicant’s guilty plea transcript, the records of the Williamsburg County Clerk of
Court, and records from the South Carolina Department of Corrections.

During the evidentiary hearing, Applicant testified he met Qith Counsel one time prior to
his gu.iity plea. Applicant testified he reviewed discovery and discussed possible defenses with
Counsel. Applicant recalled telling the plea judge ulaat he was satisfied with Counsel and
Counsel had done éverything he asked him to do. However, Applicant stated he was lying to the

plea judge and in fact was not satisfied with Counsel services. Applicant recalled agreeing to the

facts stated by the Solicitor during his guifty plea. Applicant recalled telling the plea judge that

he was guilty of this crime. Applicant-testified he was lying to the plea judge and is in fact not

guilty of this crime. Applicant recalled telling the plea judge that a fight broke out over some
drugs and he shot the Kenia Scott (Victim) as a result of the argument. However, Applicant
testiﬁed he was lying to the plea judge. Applicant testified he was not ;aﬁsﬁed with Counsel’s
services because Counsel failed to subpoena witnesses and experts for his case. AApplicant
further testified he pled guilty was due to Counsel’s lack of pmparaﬁon i.n his case. Applicant
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argued the State had no evidence linking him to the crime. Applicant further testified Counsel
promised he would only receive thirty years if he pled guilty.

Following Applicant’s testimony, Counsel was called to testify by the State. Counsel
testified he was appointed in this case. Counsel estimated that he visited Applicant at least
fifteen to twenty times prior to Applicant’s guilty plea. Counsel testified he filed for and
received' discovery in Applicant’s case. Counsel testified he reviewed the complete discovery
with Applicant and discussed all possible defenses with hxm Coﬁnsel testified he reviewed
Applicant’s statement with him. Counsel explained that Applicant admitted to getting into an
argument with Victim over drugs. Counsel testified Applicant felt that Victim thought he was
better than him because Victim drove a nicer car. Counsel testified Applicant told him that they
were only going to rob Victim, but Victim attempted to persuade Applicant not go through with
the robbery. Counsel further testified, Applicant got frustrated and shot Victim foﬁr, to five
times. Counsel testified Applicant never denied his statement to police. Counsel testified the
State bad multiple witnesses who could implicate Applicant in the crime. After meeting and
reviewing the discovery with the Applicant, Counsel testified that he feltr the State could easily
prove Applicants guilt beyond a reasonable doubt. Counsel characterized the State’s evidence
against Apphcant as “overwhelming.” Counsel testified he had enough time to prepare this case
for tnal if Apphcant chose not to plead gmlty . '

Counsel testified there were plea negotiations with the State, resulting in an indictment
for Burglary in the First Degree being dismissed. Counsel testified he never promised Applicant
would receive a certain sentence and Applicant was aware of the pote_ntial sentences he was
facing when pleading guilty. Counsel testified that it was Applicant’s decision to plead guilty

and he did not coerce Applicant. Counsel further testified that he was prepared to take
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Applicant’s case to trial had he choose to proceed to trial.
" FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review-the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the ﬁearing, closely pass upon their credibility and weigh their
testimony accordingly. Specifically, this Court finds that Counsel’s testimony is very credible
_while Applicant’s testimony is less credible. Set forth below are the relevant findings of facts

and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where Aineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel’s conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334

S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume- that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Applicant must overcome
this presumption.to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this

prong, attorney performance is measured by its "reasonableness under professional norms."
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Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474

_US. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). Below are this Court’s findings in regards to

each of Applicant’s allegations of ineffective assistance of counsel.
INEFFECTIVE ASSISTANCE OF COUNSEL
Plea counsel ineffective for coercing him into pleading guilty.

~ Applicant alleges that Counsel was ineffective for opercing him to enter a guilty plea.
This Court finds the guilty plea transcript, along with Counsel’s credible testimony, reveals
Applicant freely and vol@tqﬂy pled guilty. Counsel testified he met with Applicant fifteen to |
twenty times prior to his guilty plea. Counsel testified he reviewed and discussed all discovery
material with Applicant prior to his guilty plea. Counsel further testified he discussed the
possibility of any defenses, but the evidence against Applicant was “overwhelming.” Counsel
testified the State nol prossed a charge of Burglary in the First Degree as part of the plea deal.
Further, the plea transcript reveals, Applicant informing the plea court that he was fully satisfied.
with Counsel. Applicant fusther informed the plea court that Counsel had done everything that
was asked of him and there was nothing left for Counsel to do. Further, Counsel testified he
never promised Applicant a certain sentence nor did he coerce Applicant into pleading guilty.
Counsel testified he was prepared to take the case to trial, but ultimately Applicant chose to

pléad guilty. This Court finds that Counsel’s performance was reasonable and effective.
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Furthermore, the Applicant has shown no actual prejudice from any alleged deficiency of
Counsel. This Court finds that Applicant has failed to meet his burden of proof in regards to this
allegation, and accordingly this allegation must be denied and dismissed with prejudice.

Plea Counsel failed to investigate into the evidence.

-This Court finds Applicant's allegation of ineffective assistance of plea counsel due to
Counsel’s alleged failure to investigate evidence is without merit. Based on the credible
testimony of Counsel, this Court finds that Counsel fully investigated and prepared Applicant’s
case for trial. Applicant élleged that Counsel should have investigated into potential alibi
witnesses, lack of fingerprints, an& a lack of gunshot residue. However, Applicant presented no
reports, offered no expert testimony, and otherwise provided no evidence to support this
" allegation. Applicant was unable to even speculate as to what benefit could have been derived
by any such investigation. Counsel testified he met with Applicant fifteen to twenty times prior
to hﬁ -guilty plea. Counsel testified he reviewed and discussed all discovery material with
Applicant prior to his guilty plea. - Counsel further testified that he discussed the possibility of
any defenses, but the evidence against Applicant was “overwhelming.”

Based on the foregoing, this Court finds that the Applicant has not shown that trial
counsel's performance fell below “professional norms.” Cherry, 300 S.C. at 117, 385 S.E.2d at

625 (citing Strickland). This Court finds that Counsel performed a thorough investigation and

was not deficient in regards to his investigation or preparaﬁon for trial. Furthermore, the -

Applicant has shown no actual prejudice from any alleged deficiency of counsel. Applicant
entered a guilty plea based on a favorable plea offer from the State that was secured after
Counsel's competent performance. Therefore, this Court finds this allegation must be denied

and dismissed with prejudice.
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ALL OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the bearing in this
matter and not specifically addressed in this Order, this Court finds Applicant failed to present
any evidence regarding such allegations. Accordingly, this Court finds Applicant waived such
allegations and failed to meet his burden of proof regarding them. Therefore, they are hereby
denied and dismissed.

' + CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. |

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant hes a right to an appellate counsel’s assistance.in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 foi appropriate

procedures for appeal.
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.
AND IT IS SO ORDERED this 24 dayot_Mov oo,

%zmz/

0X MCMAHON
P iding Judge
Third Judicial Circuit

‘%L South Carolina
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CHARLES T. BROOKS, 111

Tz BROOKS LAaw Orric, LIL.C
Pos1 OFFICE BOX 3512
SUMITR, S. C., 29151

South Carolina Supreme Court
PO Box 11330
Columbia, SC 29211
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. WITNESSES
SHERIFF'S OFFICE

Pamela Lail

DOGKET NO. 2009-GS-45- €} Zok.

The State of South Carolina
County of WILLIAMSBURG

COURT OF GENERAL SESSIONS

DECEMBER TERM 2009

ARREST WARRANT NUMBER
M 061249

THE STATE
vs.

D/A: 9/16/09

STUFON DELSHAN NIXON

ACTION OF GRAND JUFY

W

f Grand Jury
lo/03

Forepetson
Date: )(9\;
: VERDlCT

- Foreperson of Petit Jury

Date:

~ Indictment fof

MURDER, ATTEMPTED ARMED

ROBBERY AND POSSESSION OF A
WEAPON DURING VIOLENT CRIME

C. KELLY JACKSON, SOLICITOR
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STATE OF SOUTH CAROLINA ; INDICTMENT FOR.

COUNTY OF WILLIAMSBURG ) MURDER, ATTEMPTED ARMED ROBBERY AND
POSSESSION OF A WEAPON DURING

 VIOLENT CRIME
At a Court of General Sessions, convened on December 14, 2009, the Grand -
Jurors of WILLIAMSBURG County present upon their oath:

COUNT ONE — MURDER - §16-3- 10 |

That STUFON DELSHAN NIXON dld in Wllhamsburg County on or about
September 13, 2009, feloniously, wilfully and with malice aforethought, kill one Keena
S. Scott by means of shooting the victim, and that the said victim.did die as a proximate
result thereof, in violation of Code Section 16-3-10, Code of Laws of South Carolina
(1976), as amended.

COUNT TWO - ATTEMPTED ARMED ROBBERY - § 16-11-330. (B)

That STUFON DELSHAN NIXON did in -Wllhamsburgv County, on or about
September 13, 2009, violate Section 16-11-330 (B) of the Code of Laws of South
Carolina (1976), as amended, in that he attempted to take cash or other personal
property from the person or in the presence of the victim, while armed with a p|stol or
other deadly weapon.

COUNT THREE - POSSESSL()N OF A WEAPON DURING VIOLENT
CRIME - §16-23-490

That STUFON DELSHAN NIXON did in Williamsburg County on or about
September 13, 2009, possess or visibly display a firearm during the commission or
attempted commission of a violent crime, in violation of Code Section 16-23-490, Code of
Laws of South Carolina (1976), as amended. : - '

Against the peace and dlgnlty of the State, and contrary to the statute in such case

made and provided.
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