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STATEMENT OF ISSUES ON APPEAL -

1.
Whether the trial court should have charged self-defense when: _(l)A the a'llegedr
victim admitted that he shot first, ahd (2) the jury was free to disbelieve the State’s e;/idenée :
tending to disprove self-defense?

2.

Whether the Eighth and Fourteenth Amendments forbid sentencing an” adult o :

defendant to mandatory life without parole when one of his prior “strikes” was a crime

committed as a juvenile?



STATEMENT OF THE CASE

In August 2011, a Charleston County grand jury indicted appellant Akeem Smith
(“Smith”) for armed robbery, first-degree burglary, kidnapping, and attempted murder. On

November 13, 2012, appellant was tried before the Honorable R. Markley Dennis and a

jury. R. 1. Beattie Butler and Michael Cooper represented appellant. R. 2. Timmy Finch o

and Shannon Elliott represented the State. R. 2. The jury convicted appellant and Judge
Dennis sentenced him to mandatory life imprisonment without parole based on South .
Carolina’s recidivist statute. R. 354, 1. 20 — 355, .1. 2. Appellant timely served and filed a

notice of appeal and this appeal follows.



ARGUMENT
1.

The trial court should have charged self-defense because: (1) the alleged Viétim

admitted that he shot first, and (2) the jury was free to disbelieve the State’s evidence _

tending to disprove self-defense.
Introduction
In the wee morning hours of October 2, 2010, a-gun battle erupted in a s.inéle-wide "
trailer. Despite numerous undisputed lies by fhe alleged victims as to what happenéd, one -
undisputed fact was that one of them fired the first shot. Despite this festimony, the trial -~
judge refused to charge self-defense. Deciding this issue requires ohly the simple
application of precedent that holds: (1) when any evidence of self—defense is introduced, it
must be charged té the jury, and (2) the jury is free to disbelieve any part or all of a
witness’s testimony. Simply put, because the alleged victim testified he fired the first shot
and the jufy could disbelieve their testimony about why or how the defendant came to be in

the trailer, a self-defense charge was required.

Relevant Faqts

| Octavia and Tyrone Ancrum, a married couple, lived in single-wide traﬂer in rural
Charleston County. R. 48, 1l. 21 —24. Octavia was a “stlay-at-home- mom.” R. 46, 11. 22 =
- 23. Tyrone, a soi-disant concert promoter, owned a company called “Behind Closed Doors
Production.” R. 119, 1. 18 — 120, 1. 6. He described it as a caéh business. R. 120, 11. 7 - 13. |
When asked if he had any felony convictions, Tyrone repliéd,“armed robbery., stolen car — I
Have various charges.” R. 120, 1. 22 — 121, . 2. He also had a conviction for trafficking

cocaine. R. 142, 1l. 1 — 3. Although it was illegal for Tyrone to possess a ﬁreami, the



concert promoter owned a “.357 Magnum with a built-in laser scope” and an AK~47 that he
kept beside his bed. R.' 134,11.2-3. R.129,1.21 - 130,1. 7. R.61,11. 12 - 16. Octavia
owned a .380 handgun which she kept in the dresser dréwer in their bedroom. R. 61 L 12 -
24. Octavia had a pending charge for assault with intent to kill wif[h the solicitor’-s-o_fﬁce"
prosecuting the case. She ultimately pled to a misdemeanor charge.of unlawful carrying of
a firearm and received a fine. R.23,1.21 -24,1.12. R. 110, li. 11 -20. |

Tyrone and Octavia’s Version of Events. at Trial-

~.On the night of the gun battle, Octavia claimed shé had been at a “girls’ ﬁight;’ at:her :
sister’s house. - R. 116, 11. 17 — 25. R. 47, '11. 2~ 18. She left fér her éister’s .house“at
approximately 11:00 PM. R. 47,11. 12 — 18. She stayed at her sister’s house .playing cards
and drinking until 4:00 AM. R. 47,1. 25 - 48, 1. 7. Tyronerhad taken the éhildren to his“ |
mother’s hbuse.} R 48,11. 11 - 18. |
Octavia described what happened when she ‘retumed home as a horri? invasiori and
yobbery. She claimed that when she got out of her car two men ambushed her aﬁd hit he‘r 1n
the back of the head. R.52,1. 1 —53,1. 3. They 4foréed hér' to let théin in ﬁer trailer. R.‘ 52,
1.21 = 53, 1. 23. The men took her into thé bedrooﬁ aﬁd demandeci money. | R. 53;, 117 - '
54, 1. 8. She gave thém her purse aﬁd an undetermined érﬁount of cash that'she and heru
husband kept hidden underneath the bottom drawer of their dresser. R. 55,1.3 ~ 56, 1. 1’4. .
One of the men did not wear a mésk. R. 53, 1. 17 — 23. The unmasked man toid_
Octavia to take off her clothes and put a pillowcase over her head. R. 56, 1. 20 — 5 7, I. 5. | ,
The other maﬁ waé standing across the hall. R. 57,11. 6 — 13. At this point, they heard a car
- arrive outside and one 6f the men said, “that’s him.” R. 60, HQ 7—-17. The mén fold her to.

be quiet. R. 60, 11. 7-23.



Octavia heard her husband walk onto the porch and “faintly” say. her name. R. 60,
| 1. 18 —23. She told him not to come in. R. 60, 1l. 18 —23. AccQ.rdirig to Octa\:/ia, “as sooh ~'
as I said that, that’s when the gunshots erupted.” R.60,11.22-23. -
Tyrone claimed that on his way home from a club, he noticed a man standing near
~ his gate. R.124,1.19—-125,1. 19. Tyrone confronted thel man and.he ran aWéy. R.‘125,‘11. o
3-15. As Tyrone came to his house, he “knew something was wrong.” R. 1'25,4 11.20 - 21. :
" He took his laser-scope .357 Magnum from the glove compaftment._ R. 126, 1L. 14'—.' 15. 
" When he noticed the back door was not locked it “totally confirmed that 'sorhething wa:s‘
wfong.” R. 125, 11. 20 — 25. He called to his wife and when she responded, he claimed he : "
could hear in her voice that something was wrong. R. 126,11. 1 -4, '
Tyrone peeped around the corner anci saw a shadow. R. 127, 11. 8 - 16. De;pite '
.knowing his wife was somewhere in the dérk single-widc trailer, he described being the first
to fire down its length: | |
1 see a shadow that’s rhoving off of the feffigerator. And [ know it’s notmy
- wife, because I just — I heard her voice come from this side of the house. So - -

this point, I shoot through the wall.

Q. What did you think you were shooting' at when ydu shot through the
wall? S

A. T knew someone was in my house. It wasn’t a question. Because why
would she answer me and not come out? Like, it was just — and I knew she -
was on this side, so who’s moving around on the opposite side of the house?

Q. What happened after you shot and —

A. They returned fire. So they are, like, shooting up in the hallway, and
I’'m backing out of the hallway. Because, like, I could hear the bullets
coming by me.... I go back up the steps again, and as I’'m trying to get in the
house, I shoot again, and — Pm just shooting blindly. I don’t see nothing,
but I’m shooting. Start to shoot through that wall again, through the same
side over by the where I saw the shadow.



R. 127,1. 8 — 128, 1. 10 (emphasis added). The gun battle continued and Tyrone hea‘rd “th¢ ._
windowparie bust out.” R. 129, 11. 4 - 6. Tyrone made his way to the yard. R. 129, 1. 7 —
16.

Octavia said the unmasked man dragged h¢r during thg gun fight and used her as a }
body shield. R. 62, 11. 2—17. She broke free. R. 62, 1l. 2 —17. She heard the glass bréak. _
R.62,11.4—17. She “ended up getting the gun, the .380, and firing it iﬁ thé direction that I "
had séen them run off into.” R. 62, 1. 18 —20. Octavia was certain that it was her gun fronvli
the dresser that she ﬁr'ed. R.65,1.3-67,1.11. R.96,11.6-9.

Tyrone saw Octavia come'rﬁnning out of the house and fall. R. 129, 11..7 - 16.
Insteadof checking on his wife, Tyrone “ran in the house to get my assault rifle.” R. 129, 1l
21 —22. He rétrieved his AK-47 from “between the mattresses” and ran across the yard .
firing into the darknéss. R. 131, 11. 9 - 11.. At this point, Tyrone realized he héd been shot
in the leg. R. 131, 1. 9 — 17. He hid his AK-47 Behiﬁd his mother’s house. R. ‘131, 11 9— -
17. He locked the door to his trailer. Tyrone and Octavia got in the car and were p'ulliné out .
of the driveway when fhe police arrived and prevented them from-leaving. R. 131,1.9 -
132,1.2. | -

The Police Investigation and Tyrone and Octavia’s Version of Events Before Trial

Tyrone and Octavia tried to get away without letting the poiice in their house. R. -
221,111 - 222, 1. 2. The police got a search warrant. R. 223, 11. 7 - 11. They recovered
multiple shéll casings and photographed the numerous bullet ‘holes in the trailer;‘, R. 153, L
17181, 1. 15. | |

The lead investigator, Robert Colson; described Tyrone and Octavia as ‘?nof ‘vei'y

helptul” and “reluctant to give any information to assist in the investigation.” R. 221,11 11 » '



— 16. Neither would identify any suspects. R. 224, 1I. 21 — 24. Colson closed .thei caéé. R.
222, 11. 3 — 15. Octavia admitted that she “was uncooperative.” R. 75,1 13 - 17. Tyrone
was discharged from the hospital after a four-hour stay. R. 77, 1l. 16 — 19. After a brief stop
at their aunt’s house, the couple went to Savannah. R. 77, 1.20-139,1.6. |

Nine days later', Octavia gavé the police a false sworn statement. R. 89, 1. 22 —24.
She admitted she lied in the statement. R. 88, 1L 8 — 107 Omitted ffom her statement was
any mention of the men getting cash from a dresser drawer, the men telling her to téke off =

her clothes, or the men telling her to put a pillowcase over her head. R. 88, 1.23 — 89; 1. 21. "

She told the police that one of the suspects dropped the .380 pistol, she picked it up, and shot

him. R. 87, 1l. 17 — 19. Octavia claimed she told these lies because she was worried her | -
‘huAsband would be charged as a felon in possession of a firearm. R 75,11. 18 - 22.

However, Octavia continued to lie about the gun even after the trial began. At the

Neil v. Biggers heélriﬁg, when Octavia was asked whether the gun she grabbéd belonged At(V) :
her, she testified she was not sure. R.15,1.19 — 16, 1. 10. -The following éXchange o"ccurtéd
at the hearing:v | |
Q. Do you kDO\;V how that gun got there?
A. .My assumption was that it was their gun. That was just my assumption._" ‘
Q. Well, 'it wasn’t your gun; is that right? |
A. I'm not sure.

Q. So the gun that you found in the house, you’re not sure whether it is
yours or not? This is important. :

A. It’s the gun that I found in the house. Was — -
Q. You just said you’re not sure if —
A. I'm not sure if the gun that I fired was mine. [ fired a gun.

9



Q. So if you don’t know where it came from, you wouldn’t know which -
suspects’ gun that was, because it might have been yours?

A. Repeat the question so that I have ‘clarity on that.

Q. You wouldn’t know whether it came from a suspect, or which suspect it
came from, because it could have been yours; the gun?

A. To the best of my knowledge I don’t believe that it was my.ﬁrearm. .
Q. Okay. Whose was it? ‘Which of the two, if it wasn’t yours?
_ A. Maybe.it was — it was his. I’m not sure. They were both hl the area, so
I’m not — I have no way of positively identifying if it belonged to either that
- —Mr. Smith or the other guy that was present.
R. 16, 1. 8 — 17, 1. 9. When confronted with this lie that occurred the day before trial oh '_
A cross-examinétion, Octavia claimed she was confused and blamed the defense lv’awyerr -
because it was his “job to trick me up on those types of questions.” R. 92, 1.3-98,1. 1‘.
| Octavia then claimed she thought defense counsel rheaht the .357, but was forced‘ to.
- admit this was yet another lie because she and Tyrone owned the .357, as well. R. 98, 1L. 2— o
| 16. After the Biggers hearing, Octavia and Tyrene met with the petice and the solic.itor.' R.
100, 1L i_l —17. Tyrone told Octavia to do what the solicitor said andto “just tell the thuth.’f -
R. 101, 1l. 13 -20. |
Even three days hefore trial, the Charleston County Solicitot’s Office was still ttyiné :
to determine whether to believe their star witnesses’ stories. Tyrone initielly,told the police
that the first gun he had was his wife’s .380, even though at trial he testified he had the l’aser-»v
scope .357. R. 138, 1l. 4 — 5. He lied to the police and never mentioned the AK-47. R. 138,
1. 13 — 23. The first time he told anyone about the AK-47 was aphroximately three days
before trial when he “got into it” with a detective. R. 138, 1. 24 — 139, 1; 7. ‘The detective
told Tyrone “nothing that you are saying is matching up'with these guns. | Your story is

10



okay, but when we get to these guns, it’s not making sense.” R. 139, 1l. 4 — 7 (emphasis
added). Tyrone further described this confrontation:

I told them that I would confess to the guns and the handling of the weapons,
but I wasn’t going to do it and go to jail for it. Before I would admit to it, I
would just deny it. At that point, he was, like, you know, you’re not the
criminal. You’re the victim here. And, like, we JllSt need the truth so we
can get this guy off the streets.

" R. 139 1. 20 - 140, 1. 1 (emphasis added) Tyrone entered into a proffer agreement R. 149,
1. 21 - 23. He then handed the AK-47 over to the prosecution. R. 140, 1L 8 0.

The police found blood droplets outside of the heuse that were later matched to the

defendant. R. 161, 11. 18 —25. R. 244, 11. 2 — 6. The defendant admitted he was af the scene o

in his opening statement. R. 38, Il. 10 — 14." Octavia identified the defendant from’ a’.

photographic lineup stating she was “80% certain of her identiﬁcatidn. R 82, 1. 8 — 20

She denied having ever seen the defendant before. R. 83,1.24-84,1. 6. |
On the night of the incident, before Octavia and Tyrene left for the hospit'al; the only. a

- description she was willing to give the police was, “black men” and “dark clothes.” R. 102,

11. 1 - 13. She said the defendant had on a mask, but the other perSon did not. R~.'102', 1. 14 Lo

=22 Even though Octavia previously claimed she was afrdid to give a description b‘ecause
the assailants might retaliate, she admitted that she gave the police no further 'iﬁformation :
about their description immediately after the incident when the police were in the best
position to apprehend them. R. 103,1.2 - 104,1. 9. R. 75, 1.'18 - 76,' I. 9. Shelnever.‘ , |
initiated contact with the police after the incident. R. 105,11. 16 - 19. | |

The defendant exercised his constitutional right net to testify. During closing
argument, defense counsel used Tyrone and Octavia’s repeated lies to forcefully ergue thaf

the jury should disbelieve their story. R. 294, 1. 25 — 315, 1. 1. He argued that the -

11



“unmasked man” who Octavia never described did not exist. R. 298, 1.3 - 232» R. 305, 1. 4 :
— 14. Citing the “old Blues song, ‘Open My Front Door, Hear My Back Dolor‘Slam,”’ .
defense counsel posited that Tyrone came home, found Octavia alone with the Aefendgnt in
the bedroom, and opened fire.! R. 309, 11. 6 —17. |

Noting that Tyrone testified he fired first, the defendant asked the tr_iéil‘ judge to '_

~ charge self-defense. R. 263, 1. 19 - 22. The trial judge stated, “There could be"some .

- argument. ’m not sure that it did or didn’t. I mean, there’s some evidence of that, but I - .

would—there’s some evidence that he fired, but I don’t—that’s really unclear, but T don’t
think there’s a sufficient basis for the self-defense.” R. 263, 1. 24 — 264, 1. 3. The trial judge -
did not give a self-defense charge. R. 3i5, 1.3 -339 1 1 The triél j‘udge notéd‘ the -
previously stated exceptiqns after the completion of the charge. R. 339, 1l. 10— 1 l. |
Discussion |

The trial judge erred in refusing to charge self—defenée.' “If there‘ is any‘eviden_c'e |
in the record from which it could reasonably be inferred that the defendant aéted in self-

defense,‘ the defendant is entitled to instructions on the defense, and"th_e trial judge's‘

réfusal to do so is reversible error.” State v. Muller, 282 S.C. 10, 10, 316 S.E.2d 409,4 409
(1984).  “When reviewing the circuit court’s refusal to deliver a requested jury-

instruction, appellate courts must consider the evidence in a light most favorable to the -

defendant.” State v. Williams, 400 S.C. 308, 314, 733 S.E.2d 605, 608-09 (Ct. App. .

2012).

! This was, in fact, what the defendant said happened in a statement he gave to the police
that was not admitted into evidence. R. 367 (State’s Ex. 93.).
12



Tyroné testified he was the first to shoot. R. 127,1. 8 — 128, 1. 10. This faét alone
constitutes the “any evidence” necessary to receive a self-defense charge. Therefore, this
case must be reversed.

The State will likely argue that the only evidence in the case was Octavia and '
Tyfone’s tale of a home invasion. If Octavia and Tyroﬁe’s version ié believed, théh the
defendant would not be “without fault in bringing on the difficulty.” Id. at 314, 733 S.E.2d.‘

at 609. However, any such ruling would require the court to believe Octavia andATy'rc')ne’-s o

yarn. “A jury is free to believe a portion of the testimony of a Witness and disbelieve
~ another portion.” State v. Smith, 304 S.C. 129, 131, 403 S.E.2d 162, 163 (Ct. App. 1991); |

see also State v. Register, 323 S.C. 471, 481,476 S.E.2d 153, 159 (1996) (stating jury is free

to believe or disbelieve expert witness testimony). The trial judge charged the jury it had
“the right to believe many witnesses against one, one witness against many, pérts of 5 :
witness’s testimony, or none Qf a witness’s testimony.” R.324,11. 11 - 16.
- The Jury could have beiieved that the defendant was alone at the hoﬁsé with Opta\}ia -
(as was argued by defenSe counsel) énd Tyrone came ‘-hlome and opened fire (as Tyrone -
testified). The-trial court could not have rea;:hed a'“conclusion that' the defendant was riot '

entitled to a self-defense instruction without making a credibility determination in the

Staté’s favor. See State v. Rogers, 405 SC 554, 569 n.5, 748‘ S.E.2d‘26.5, 273 n.5 (Ct. App. N
2013) (stating that at the directed verdict stage—which uses the same “any evidence” .
standard as a jury chafge—the court may not weigh the credibility of ‘witnesses). Any suéh
| credibility determination was not allowed.
Finally, the trial court’s refusal to give a self-defeﬁse che}rge could not rightfully be |

based on the defendant’s failure to-present any evidence. The defendant has no burden to

13



present evidence. U.S. Const. amends. V, VI, XIV. The State has the burden of disproving

self-defense beyond a feasonable doubt. State v. Dickey, 394 S.C. 491, 499, 716 S.E.2d 97,

101 (2011). The trial court did not abide by the “any evidence” standard for determining

whether to charge self-defense and improperly shifted the burden to present evidence of -

self-defense to.the defendant. This error requires reversal of the case and a new trizil.
2 |

The Eighth and Fourteenth Amendments forbid sentencing an adult defendant to E

‘mandatory life without parole when one of his prior “strikes” was a crime committed as a

juvenile.

Smith rei:eived a mandatory sentence of life imprisonmen‘i based on' a crime he
committed when he was sixteen years old. R. 352, 1. 21 — 354, 1. 9.. Citing Miller V
Alabama, 132 S.Ct. 2455 (2012), Smith objected to the-use of this crimé as one of his -
“strikes” under section 17-25-45 of the South Carolina Code. R. 350, 1. 21 — 354, 1. ‘9; R‘. :
371 (Court’s Ex. 3). The State did not contest that the prior strike Was based on a crinie» -
committed when Smith was sixteen. R. 350, 1. 21 — 354, 1. 9. The trial judge disregarded the :
oi)jéction and sentenced him to life without the possibility of parole. R. 354, 1. 20‘ —-355, L |
2. The trial judge asked the defendaiit, “['Y]ou understand I don’t have any discretion in this
matter?” - This lack of discretion violates Smith’s constitutional rights. - |

In Graham v. Florida, the United States Supreme Court held “that for a juvenile

offender who did not commit homicide the Eighth Amendment forbids the sentence of life -
without parole.” 560 U.S. 48, 75 (2010). The Supreme Court extended this holding iri_ -
Miller, stating, “We therefore hold that the Eighth Amendinent forbids a sentencing scheme

that mandates life in prison without the possibility of parole for juvenile offenders.” Miller, -

14



132 S.Ct. at 2469. It logically follows from this rule that the Eighth Amendmeﬁt forBids '
mandatory life sentencing based on a crime committed as a juvenile.

The Court stated “that children are constitutionally different from adults for purposes '
of sentencing.” Id. at 2464. Children have less moral culpability. Id. at 2464-65. -’Ifhe :
Miller Court embhésizéd the need for individualized sentencing fo_r juveniles. Id. at 2467.
The Court stated that the sentencer must “have the abilify to consider the mitigating qualitiés’ .
of youth.” Id. As aptly noted by Judge Dennis, South Caroliina"s recidivist law took QWay -
his discretion and ‘his ability t(; consider any possible range of seﬁtences. ‘ Removing this
discretion from the trial judge violated Smith’s Eighth Amendment rights.

South Carolina already holds that a juvenile adjudication may not be .used>as a
“strike.” State v. Ellis 345 S.C. 175, 179-80, 547 S.E.2d 490, 492 (2001). In 2002', the

South Carolina Supreme Court considered the exact question presented by this case. State

v, Standard, 351 S.C. 199, 204-07, 569 S.E.2d 325, 328-30 (2002). In Standard, the Court

held that if a juvenile had been tried and adjudicated as an adult, that conviction could be -

used as a strike. Id. Standard relied on now-invalid reasoning in oldei United‘S_tates- j

Supreme Court and federal appellate cases to reach that conclusion. Id. For example,.

Standard held that “lengthy sentences or sentences of life without parole imposed upon

juveniles do not violate contemporary standards of decency so as-to constitute cruel and '

unusual punishment.” Id. at 205, 569 S.E.2d at 329. This holding is no longér good law - |

after Miller and Graham.

Since Miller and Graham have overruled the principles underlying Standard, it is

time to correct this practice in South Carolina. While this Court cannot overrule state

Supreme Court precedent, it can recognize when such precedent has been rendered invalid

15



by decisions of the United States Supreme Court. The Court should do So in this case and

overturn Smith’s LWOP sentence.

CONCLUSION

For the reasons stated above, appellant’s conviction ‘should be reversed and .

* remanded for a new trial with the instruction that his conviction for a crime committed asa

juvenile cannot be used as a “strike” in the event he is convicted.

This 7th day of July, 2014.

Respectfully subrhi‘tted,

P

David Alexandep~
Appellate Defender

ATTORNEY FOR APPELLANT
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