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1.

ISSUES PRESENTED

Did appellate counsel’s failure to petition this Court for a remand of
Appellant’s remaining issues back to the Court of Appeals for a ruling on

the merits constitute ineffective assistance of counsel?



STATEMENT OF THE CASE

Petitioner Marlon Rivera was indicted by the Greenville County grand jury
at the October 2004 term, for the murder. Susannah C. Ross, Esquire, represented
Rivera at trial.

Judge C. Victor Pyle, Jr., presided at the petitioner’s trial on October 13,
2005. The petitioner was convicted of murder. Rivera appealed and was
represented by appointed appellatev, counsel Robert Dudek, Esquire. Appellate
Counsel briefed four issues:(1) improper admission of his statement to the police,
(2) improper admission of hearsay testimony, (3) refusing to allow an
unsequestered witness to testify, and (4) failing to charge accident and involuntary
manslaughter. The Court of Appeals reversed and remanded on based on the
failure of the court to instruct the jrury on involuntary manslaughter. (State v.
Rivera,Op. No. 2008-UP-187 (Ct. App. 03/18/08).

The Court of Appeals held that “in light of our disposition of the issue
pertaining to the trial judge’s refusal to charge the jury on involuntary
manslaughter, the remaining issues on appeal are not dispositive and need not be
addressed. See Whiteside v. Cherokee County School Dist. No. One, 311 S.C.
335, 340, 428 S.E.2d 886, 889 (1993) (appellate court need not address remaining

issues when resolution of prior issue is dispositive).” As a result, the remaining



1ssues were not ruled on by the court.
The State appealed the Court of Appeals decision. This Court granted

certiorari, reversing the Court of Appeals. State v. Rivera, 389 S.C. 299, 699

S.E.2nd 157 (2010). In its review of the case, this Court addressed only the jury
charge issue. Agreeing with the trial court's conclusion thét there is no evidence in
the record indicating that Respondent was acting in self-defense, this Court held
that the Rivera was not entitled to a charge on involuntary manslaughter. State v.
Reese, 370 S.C. 31, 36, 633 S.E.2d 898, 901 (2006) (finding that, in the absence of
self-defense, pointing and presenting a firearm precludes an involuntary
manslaughter charge). Rivera’s conviction was reinstated without having the
merits of his four other appellate issues addressed by any court.

Rivera filed an application for post conviction relief on February 17, 2011.
Th¢ Respondent filed its return June 28, 2011. J. Falkner Wilkes was appointed to
represent Rivera in the PCR action. Karen C. Ratigan, represented the State. An
evidentiary hearing was held on August 27, 2013, the Honorable Robin B. Stilwell
presiding. An Order of Dismissal was eﬁtered on November 7, 2013. Rivera timely
appealed. Due to a conflict, the Office of Indigent Defense was relieved and J.
Falkner Wilkes appointed as counsel to represent Rivera in the filing of his

Petition for Writ of Certiorari.



ARGUMENT

I. Petitioner Received Ineffective Assistance of Counsel When His Appellate
Attorney Failed to Preserve and Pursue Review of Additional Issues on |
Appeal.
The test for ineffective assistance of counsel is whether counsel’s

performance was deficient and, if so, whether deficient performance prejudiced

the defense. Strickland v. Washington, 466 U.S. 668 (1984); Butler v. State, 286

S.C. 441,334 S.E.2d 813 (1985). A criminal defendant is entitled to effective

assistance of counsel through the appellate process. State v. Thrift, 397 S.E.2d 523

(S.C. 1990); Jones v. Barnes, 463 U.S. 745 (1983).

Appellate counsel failed to petition the Supreme Court to remand the
Petitioner’s remaining issues for a ruling on the merits by the Court of Appeals.
Petitioner believes that the other issues not reached by the Court of Appeals or
otherwise addressed by this Court have merit. That the failure of appellate counsel
to move this Court to remand the remaining issues resulted in prejudice to the
Petitioner. Petitioner incorporates herein verbatim the remaining issues.under
Arguments 1, 2, and 3 of his Final Brief of Appellant. (Attachment A). Petitioner
submits that he is entitled to a review of those issues.

Accordingly, should this Court concur that the additional issues presented in

Rivera’s direct appeal are meritorious, then appellate counsel’s failure to properly



preserve and pursue those additional issues prejudiced Rivera by preventing those
additional issues from being addressed on their merits on direct appeal. Appellate
counsel would therefore have rendered ineffective assistance of counsel and

Petitioner entitled to a reversal of his conviction acéordingly.

CONCLUSION-

Based on the foregoing, the petition for writ of certiorari should be granted.

Respectfully submitted,

JLF er Wilkes, 12893
114 Whitsett Street
Greenville, SC 29601
(864) 282-1292

, Attorney for Petitioner
This 7th day of July, 2014.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Marlon Rivera would respectfully show unto the Court:

1. He was appointed by order of the Chief Justice to represent the
Petitioner.

2. He hasreviewed the records and transcript of Petitioner’s post-
conviction relief hearing in this action and he is of the opinion that
seeking certiorari from the order of dismissal is without merit.

3. He has, pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201




(1988), briefed the one arguable legal issue which arose during the

post-conviction relief process.

Therefore, counsel requests that the Court relieve him as counsel for Marlon

Rivera.

. er Wilkes, (SC Bar #12893)
114 Whitsett Street

reenville, SC 29601

(864) 282-1292

(864) 271-6035 facsimile

Counsel for Petitioner
July 7, 2014,
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Greenville County

C. Victor Pyle, Ir., Circuit Court Judge

THE STATE,

RESPONDENT,

MARLON RIVERA,

APPELLANT

FINAL BRIEF OF APPELLANT

ROBERT M. DUDEK
Deputy Chief Attorney for Capital Appeals
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Division of Appellate Defense
PO Box 11589
Columbia, S. C. 29211-1589
- (803) 734-1343
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ARGUMENT | |
L.

The judge ecrred by admitting appellant’s inculpatory
statement to the police where it was undisputed that appellant
could not read or write Spanish or English, a police
investigator acknowledged he physically pulled appellant up
by the belt on his shackles to his feet-during the interrogation
while it was also undisputed the police called appellant a liar.
Appellant also offered expert testimony of his fear and
inability to understand the interrogation given the cultural
differences, the language barrier, and the physical and verbal
abuse and intimidation. Appellant’s confession shouid have
been suppressed given all of these Circumstances ..oee.eevee e eeceererensecenvcnieeas 18

2.

The judge erred by admitting the hearsay testimony of
Investigator Wesley Smith that Officer Rivera told him while
appellant’ was being escorted 1o the detention center after
giving his confession that Rivera told Smith appellant had
told him the officers had been “too nice about it,” and that in
his country “they’d put a bag over the head and beat us,”
since this was hearsay testimony and prejudicial ......cooeuvneviriversviverneinee, 23
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3.

The court abused his discretion by ruling interpreter and
defense investigator Carlos Freeman could not testify
because he remained in the courtroom with appellant
throughout the trial, reasoning this violated the sequestration
order. This ruling was fundamentally unfair.,” Freeman was
relied upon as an interpreter by the defense during the trial,
and therefore his presence was necessary in the courtroom............ccccceeveues 25

4&5.

The court erred by ruling appellant was not entitled to an
instruction on involuntary manslaughter or accident where
the state elicited testimony that appellant told witness Nelson
Castro that he had been wrestling with someone “and that the
weapon just went off by itself.” There was also evidence
appellant was resisting an attack. Defense counsel correctly
argued appellant was armed in self-defense under Stare v.
Burriss and State v. Crosby, and that appellant was entitled
an involuntary manslaughter instruction given this evidence.
" The same argument applies under Burriss on an accident
instruction. Both issues were jury questions and the judge
erred as a matter of law by reasoning inconsistent testimony
meant appellant was not cntiled to the other
instructions.(Issues four and five) ..o 27

CONCLUSION ...iiitcrcremisinisissinisiess s s ssisessi st sesestronssssstss s sensaseneatsass s semsssssscs sescrs 30

i
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STATEMENT QF ISSUES QN APPEAL
1,

Whether the judge erred by admitting appe]laht’s incﬁlpatdry statement to the police
where it was undisputed that appellant could not read or write Spanish or English, a police
investigator acknowledged -he physically pulled appellant up by the-belt on his shackles
during the interrogation while it was also undisputed the police called appellant a liar, and
where appellant offered expert testimony of his fear and inability to understand the actions
of the police given the cultural differences, language barrier, and the police behavior, since
appellant’s confession should have been suppresséd given these circumstances?

2.

Whether the judge erred by admitting the hearsay testimony of Investigator Weslcy
Smith that Officer Rivera told him thle appellant was being escorted to the detention
center after giving his confession that Rivera told Smith appellant had told him the officers
had been “too nice about ii,” and that in his country “they’d put a bag over the head and beat
us,” since this was hearsay testimony and prejudicial? |

3.

Whether the judge abused his discretion by ruling interpreter and defense
investigator Carlos Freeman could not testify because lie remained in the courtroom with
appellant throughout the trial, reasoning this violaed the sequestration order, since this
ruling was fundamentally unfair given that Freeman was relied upon as an interpreter by the

defense during the trial, and that his presence was necessary in the courtroom?
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4,

Whether the judge erred by ruling appellant was not entitled lé an instruction on
involuntary manslaughter where the state elicited testimony that appellant told witiess
Nelson Castro that he had been wrestling with someane “and that the weapon just went off
by itsell;” where there was also evidence appellant was resisting an attack, since defonse
counsel cotrectly argued appellant was armed in self-defense under State v. Burris and State
v. Crosby, and that appellant was entitled an involuntary manslaughter instruction giventhis
evidence? |

5.

Whether the judge erred by ruling appellant was not entitled to an instruction on
accident where the state elicited testimony that appellant told witness Nelson Castro that he
had been wrestling with someone “and that the weapon just went off by itself,” where there
was also evidence appellant was resisting an attack since defense counscl correctly argued
appellant was armed in self-defense under State v. Burris and that appellant was entitled an

accident instruction given this evidence?

PETITION FOR WRIT OF CERT PAGE 15
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ST‘ATE!\&ENT OF THE CASE
Appellant was indicted by the Greenville County gran'd jury for the offeme‘of
murder. R. 464. His case came on }for trial on October 10, 2005 before the Honoratle C.
Victor Pyle, Jr. and a jury. Susannah Ross represented appellant. Kris Hodge was the
Assistant Solicitor. R. 1.
On October 13, ZQOS the jury found appellant éui_lty of murder. R. 459,11 6~ 11. :
Judge Pyle sentenced appellant to thirty years imprisonment. R. 463, 1l. 20 -22,

This appeal follows,

PETITION FOR WRIT OF CERT PAGE 16
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STATEMENT OF FACTS -

Prior to trial defense counsel inoved for the appointment of a separate cowurt
interpreter. Defensc counsel Ross noted that her interpreter, Carlos Freeman, had helped her
throughout the case. “He’s interpreting to my client what’s hapfaening, but he’s not the
state’s interpreter for this case.” R.r 12, 11 17 =24, Thejudge denied the motion. R, 12, ].
25-13,12..

The judge then asked Ross how she would be prejﬁdiced by not addressing the
confession issue during her opening argument. Ross answered that if the confession was
going to come into evidence: “I would like to explain it, and talk about what happened, and
the background of it, and the basis of it.”” Ross said it was important that t;he jury know the
defense was going to “be up-front and bring this out if it’s going to' come in.” The judge
disagreed, and ruled Ross would not Be prejudiced by not being able to address the
confession issue in her opening statement. R. 12,1.25-13,1. 14. |

Defense counsel later moved for a mistrial arguing the solicitor exploited the
defense’s inability to comment on the confession in openixig by implying the defense **hid
the confession from them,” during the state’s c]osiﬁg argument. Counsel argued this was
purposely unfair since the suppression hcaring was not held until the second day of trial. R,
435,11, 7-13. |
Trial Testimony

Greenville County Sheriff’s Deputy David Bendig testified that he was dispaiched to

an assault call on July 17, 2004 at about 12:30 am. R.22,1.23-23,1.25. Bendig found a

}
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ATTACHMENT A

male lying on the ground in the parking lot near the “Spaﬁish Amigo Market in the'sm'p
mall.” There were about twenty or 1hiriy people scattered outside.” R. 24,1.2-15.

Bendig immediately acknowledged that “a language barrier existed.” He
remembered talking to Courtney Robles and Dr;lman Arais at the scene. R.27,1.1- 14. |
These were the only people Bendig spoke with that moming. R. 27, L. 8 —23. As wil be
seen infra, there would be evidence that Arais attacked appellant and that appellant pulled a
gun Qhen attacked. R. 299 - 300. |
Castro Testimony

Nelson Castro was the next state’s witness. Interpreter Efrain Pineros was swom in
for Castro’s testimony. R. 33, 11. 2- 6. Castro said that he spoke Spanish and “a ljittl'e bit of
English,” R. 33, 11. 8 - 20.

Castro noted that appellant was his cousin. He recalled appellant coming by his
house at 1:30 or 2:00 in the morning on the day in question. R. 34,1. 16 -36, 1. 12. |

Castro then attempted to testify regardi.ng'what his wife told him that_appellant _'
allegedly told her. Defensc counsel Ross's hearsay objection was overruled. R, 36,1111 -
16.

Castro remembered that appellant had a pistol and that he said that he had killed
somebc;d)'. R.57,1.4-38,1.10. The solicitor elicited the following from Castro: |

Q. And that he had gotten he pistol the day before?
A, Yes.

Q. Did he say how it was that he came to kill someone?

' There would later be evidence offered that the police at first did not know the victim had
been shot in the face, and they only thought he was badly hurt from being beaten.

5
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A. He said that they were wrestling with somebody else,
and that the weapon was loaded, and that the weapon
Jjust went off by itself That the shot didn’t’ hit the
person that he was wrestling with, but it hit somebody
else that was walching. o

Did he say the he knew the person that got shot?

No, he didn’t say that he knew that person.

o> O

How was he acting that night?
A, He looked like sad for what had happened.
R.38, 1L 11~22. (emphasis added), o

On cross-examination Castro acknowledged appellant told him the gun “went off
accideﬁtally when the other man grabbed the pistol and they were fighting over it.” R. 453, L.
23 -25.

Carlos Estradeo was from Columbia. He was the owner of a small club near the
club where the shooting occurred. Supp. R. 1,11 12 -3, L. 19. Estradeo tesﬁﬁed that people
were “patted down” for weapons before they came into his club. Estradeo remembered that
when appellant was patted down, seemingly after the shooting that Estradeo felt what he'
thought was a weapon. Appellant then left the club and rc‘tumed ten or fifteen minuteé later
“and he didn’t have anything.” Supp.R. 4,1 9-5,1. 16.

Investigator Brian Garrett testified there were about fifteen to twenty people outside
the Hispanic club where the shooting occurred when he arrived at 3:00 a.m. Garrett said he
tricd to interview witnesses but 1:10ne of them had any information that was useful. Supp. R.
12,11 15-235.

However, Garrett said that one alleged eyewitness, Elvaro Fernandez, returned about
fifieen minutes later and was “kinda excited”” Over defense hearsay objection, Garrett

6
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testified that Fernandez told him he had seen the person who shot the victim and that he was
in a nearby bar, the Mexiclia, down the street. Supp. R. 13,1. 1216, 1. 16. |

Fernandcz allegedly described the shooter as wearing é red shirt and blue jeans.
Garrett went into the club and he told appellant “to put his ha1_1ds behind his back in Spanish,
and I placed him under arrest.” Supp. R. 16,1.21 — 18, 1. 12.

' Thgrc was ;:\{idén;p that Garrett located the weapon the following morning in a tree
outside the club. Supp. R.48,1.19=51,]. 14,

The pathologist, Dr. Eric Christensen testified that the decedent died on July 21,
2004, several days after he was shot. He died from a gunshot wound 1o the face. The
" decedent was taken off life support. Supp. R. 65, 1. 21 - 24; Supp. R. 67, 1. 6 - 21.

There were at least three theories of what occurred into this case. Each theory was
backed by some evidence. As seen, Castro testified, on direct examination by the solicitor,
that appellant told him the gun went off accidentally during the struggle. As will be seen
infra, there was also evidence appellant was attacked by a. Hispanic man because he was
socializing with black people.

The state called Gte'gnville County Crime Lab worker Mark Stephan to apparently
attempt to dispel the gun went off by accident evidence. Supp. R. 71, 1. 12 - 72, 1, 16.
Stephan testified that when he test fired the gun *it misﬁred' several times. It did not fire
when | pulled the trigger.”” Supp. R. 78, ii. 15-24.

However, Stephan maintained that someone would have to pull the trigger for this
particular gun to discharge.f Stephan claimed the gun would not go off accidentally. -Supp.

Supp. R. 19, 1.5 - 19.
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As will also be scen infra, there was also evidence that appellant shot the gun imto
Fhe concrete or» ground to scare his attacker. Stephan discounted that theory sa'ying the
condition of the bullet taken from the decedent was consistent with T;he bullet being fired
from the gun and then going directly into the bone, and not hitting something else first
Supp. R. 88, 1l. 1 -23.

There was another theory that the decedent was the unintended victim, but that the
gun was intentionally. Tt;ere was also evidence two or three men actually handled the-gun in
the confusion outside the club, and a third man may have. fired the shot that hit the decedent.
R. 98,11, 2-11. |
Suppression Hearing

" A suppression hearing was held in the middle of the trjal. Investigator Brian Garrett
was the first witness called by the state. R. 69, 1. 1—25. ' |
Prior to Garreit’s testimony defense counsel Ross renewed her objection about

!

holding the Jackson v. Denno hearing today “rather than yesterday.” Counsel again noted

that defense was adversely affected by having fo do its ‘opening statement without a ruling |
on the confession. R. 68,11. 11 =24,

Garrett testified he did a waiver of rights and took a statement from appellant with
[nvestigator Wes Smith and Deputy Rivera present. R. 69, ll. 14 — 17, Garrett testified the
waiver of rights was done at 6:30 in the moming on July 18,2004. R.71, Il 19-21.

Garrett readily admitted appellant could not speak English. R. 71, 1L 6 - 7 Garrett
said the waiver of rights was in Spanish since appellan.t could not speak English. R.80,1.2
_8. There was also evidence in this case that appellant could not only not read English, he

could not read Spanish. Se¢ Waiver form; R, 467.

8
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Garrett said after appellant gave his statement it was “typed in English.” R. 75,1 16
—22; See Appellant’s s1atcnient; R, 466. Garreit claimed the st_alemcnt was read back to
appellant in Spanish and hé did not have any changes. R.75,1.21 - 76,1 3. As wil be
seen very shortly, this would be highly contested.

Garretlt admitted in his report that he wrote when he arrived the t.ather investigat ors
_were already interviewing appellant. R. 78, 1 13 = 79, 1. 3. Garrett admit;?:d_,f'l will
Mirandize them as [ am speaking to them.” R. 79, 1. 2 — 24, “We’ll discuss exactly what
happened and then will Mirandize them in written form and get their signature and then do
the actual interview and transfer it on to paper.” R. 80, 1l. 8 - 13. As will be seen infra, this
would be defense counsel’s secondary objection to appellant’s confession being admitted.
Traffic Officer Raymond Rivera was used as an interpreter by the police department.
R. 82, 11. 2 - 14. Rivera noted that there were different dialects of the Spanish language, and
that that someone from Columbia would be different from someone from Puerto ﬁico or
Spain. R, 82, l 23 —84, 1. 21. The importance of this was that the defense would strongly
maintain the police threatened appellant and took z_:dvamage him through coercive police *
conduct to obtain a confession.

‘Rivera remembered he was called into appellant’s interview to translate for the other
investigators. R. 84, 1. 14 — 23, Rivera also admitted he leamed appellant could not read or
write. R. 86,1.21-88, 1. 10.

Rivera recalled appellant had handcuffs “on a belt in the front.” R. 95, IL. 17 - 23.
Rivera said he did not write out appellant’s statement in Spanish. “I translated it to Engiish,

and then I had them write in English.” R.97,11. 2-3.
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Immediately before translating or interviewing appellant Rivera ihlerviewed alleged
eyewitness Hernandez. Rivera admitted he was told that “one person had the gun and okher
person took it away from him and shot and then gave the gun back to oﬁe pérson.” R. 9% L.
2-11.

The next witness was Investigator Wesley Smith. Smith was the lead investi gator
on the case. He said he spoke “very ve.ryv.linlc Spanish.” Smith distinctly. remembered that .
“everything 1 ask him [appellant], his answer was, ‘no problem.’”” ‘“No matter what | ask
him.” R. 100, 1. 8 — 101, 1. 9. Smith also said-his ability to comprehend conversations in
Spanish “is mil.” R. 102,11, 13- 15,

On cross-examination, Garrett said he did not contact the foreign consulate for
appellant upon his arrest because “I'm not required to do that” R. 109, 1. 22 - 110, 1. 4.
Smith also admitted thar the officers “confronted him [appeltant]” and told him that he was
lying to them.” R. 112,11. 5 - 6. Investigator Smith also ackhdwledged that he “picked him
[appellant] up by the belt and pulled his belt back up; it is veryvloose ... Smith claimed
he did this so appellant could move his arms around: “I picked him up by the belt, 1 'stood
him up, moved it back up, and just told him to sit back down in a chair.” R. 111, 1I. 10— 25.

Appellant then testified that he did not speak English and that he only went to first
and second grade while living in Honduras. R. 114,1. 12~ 115, 1. 8. Appellant said he only
understood “a little Sit” of Rivera’s Spanish. Appellant testified that he “didn’t understand
anything about the statement before he was told to sign the paperwork.” R. 115,119 — 22.
The following occurred with appellant:

Q. | Now when you made these signatures what did ydu

understand that you were doing?

10

PETITION FOR WRIT OF CERT PAGE 23



ATTACHMENT A

A. - When [ signed there I was nervous and I didn’t know
what was going on, what he was telling me, nothing
what he was telling me because he had me in a hold
like this. And one of them said that I was lying, He
grabbed me from the front and hold me up like this.
And then they read the papers and I just didn't know
what was going on.

Q. Allright.

1 didn’t understood anything. [ didn’t understand =

anything and they told me to sign. And they told to
sign. And [ told them that I didn’t - - I didn’t know
how to sign. So they - - Mr, Rivera came. He said
that he got my name there. And based on that, since
my name was there that I would go ahead and sign
down there.

I was handcuffed. And I said, I can’t sign. And he
said, just write down a name, write you. And this
next page, he read that to me. 1 didn’t understand
anylhmg I was just kind of lost. 1 didn’t know what
was going on because when they got me - - when
they got hold of me I was nervous.

And Mr. Rivera told me fo sign. And he said - - and |
askcd him where. And I was very nervous. And 1
signed up there on the top. I signed on the other side
too. And I signed down there. And he said, no, it’s
not there. It’s not there. It’s not down there. And
then he said, what you need to do is sign down here. -

And I said, well, [ don’t know how to sign. He came,
he got his pen, and he put two of the {irst letters. |
remember more or less a year ago. And the first letter
he wrote - - there’s a name. And there’s the next
letter that | don’t know what it is. And then the next
one. And he told me, do this, do that, but I didn’t
know how to copy my name. And I put - - I wrote
down and “R* and other letters that [ don’t know
what they are, what are their names.

R.116,1. 4~117,1 13. (emphasis added).

H
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Appellant also said while Rivera was asking him questions another officer grabied
him and “raised me up and got me like that. And he told me that I was lying . . . he grabbed
e from the belt up. He told me that I was lying, [ asked Officer Rivera, what is he saying
and he said that the officer was saying that I was lying.” ‘Appellam said he told ijefa he |
was nol lying and that he was telling ‘the truth, “If you don’t believe me there’s God iﬁ

) héaven that is a witness.” Appellant said Rivera answered, “there is no God here.” R.:] 18,
L 17-119,1.8.

Appellant said he signed the document as instrﬁcted after he was “grqbbed up” and
called a liar. ~ Appellant tesxiﬂ;d he was nervous because he did not know what the
athhoriﬁcs were goirig to do with him afier he was physically handled. R. 119, 1: 19-120, L
3. |

Appellant stated after he was in jail he asked to speak td his aftomey and the
inter;;reler “because | didn’t know what was written in the paper. I didn’t know what the
paper said.” Appellant testified that when he was told what the police had written down he
told them that was not what he had told them. “[Tlhere are things in that paper that Officer
Rivera put them there. And that information [ didn’f give to him,” R. 120, 1. 18 -23.

On cross-examination appellant said he was from Honduras and that he wasx able io
get into the country and work with some people from Costa Rica. R.121,1.23 - 124, 1.6.

The defense then presented the expert testiniony of Dr. Robert Taylor. Taylor spoke
four languages and read in seven. R. 127, 1 21 - 129, L .22. Dr. Taylor received. his
doctorate in theology from Gregorian University in Rome. He also had a master’s degrec in

psychology and a master’s in social work. R. 129, 11. 8 -22.

12
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Dr. Taylor was recognized as an expert in social work, and psychology wita an
emphasis on bi-cultu_ra] and bilingual interaction. R. 131,113 -35. |

Dr. Taylor explained that appellant was illiterate and could not read English or
Spanish. He had never been to school. Both the sighatures on the waiver were orchestrated
for him, Dr. Taylor testified. Appellant knew how' to sign the first letter of his name, but on
the rest of it he had to be coached. Dr. Taylor explained, “it’s as if I were arrested in China
and given the characters of Chinese to sign my name in Chinese, a brush and an ink
dispenser and was asked to sign it. That would be quite a task. He was given that to
concentrate on. 1 don’t believe he knows what a lawyer is.” R. 132,1l. 6 - 10.

Dr. Taylor opined that appellant signed the waiver form and statement under duress.
“He doesn’t understand written Spanish.” The waiver form was in Spanish.' R. 132,111 -
133, . 6; See Waiver of rights. R. 467. Dr. Taylor also said appellant tried to comply
with the officer’s deinands, and he noted that appellant was grabbed by fhe belt, raised up
and called a liar. R.133,1. 7—134,1. 5.

Dr. Taylor stated that appellant would not have known what a lawyer was the
process the police employed in this case, and “we know {rom the interview heAhas no
questions.” R, 135,1. 13- 136, ). 21.

| The judge ihcn ruicd that the state had proved by preponderance of the evidence that
appellant’s statcment was voluntarily tendered.  He found there’ were no “coercive police
tactics” employed. R. 139,122 -140,1. 17.

Defense counsel also added voluntariness was questionable where Garrett admitted

he came in during an interview process, and th_en the waiver was signed. R. 140, |, 19— 141,

L. 3.
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Garrett, Rivera and Smith then testified in the presence of the jury. R. 144,11 -
154, 1. 25. | |
Rivera’s Testimony

Rivera testified, over objéction that when appellant was being escorled to the jaill he
said “this is taking to long. Tn my country they would have put a bag on my head and beat
me down or beat me up is what he said.” R. (81, 11. 1 -25.

Smith’s Testimony

Investigator Wesley Smith testified, ar;d repéated, that appellant kept saying “no
problem no problem” to him that evening no matier what he was asked. R. 210, L. 20»—21 1,
1. 10.

Smith also testified if a bullet had hit the ground or Eoncrete before hitting the
decedent that the police would have been able to notice the damage. R. 207, Il 1 —23; R.
257, 1. 7- 12. Smith acknowledged he was told by another witness, Alvaro Fernando
Portugez, that he saw 1wo men arguing that night and he saw another man walking aroﬁnd
and that third men bent down as if hc was grabbing sométhing from his leg. A witness told
Smith he did not see who did the shooting. R 143,11, 12-25; R. 144, 11. 12— 17.

Appellant allegedly told the police that he was at a restaurant that night with some
- black friends. He told them he was carrying a gun that he ﬁad gotten from a friend, Antonio
Mendoza, who had been arrested the day before. It was a .22 caliber gun. R. 179, 1I. 10 -
21. In appellant’s statement he sﬂid a man approached him and asked “why was he hanging
around those black guys or those black people.” The statement said the man grabbed
appeﬁant and started pushing appellant around. There was a struggle and the man let go of
appellant. The statement said appellant was mad because the man hit him and he went to

14
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~ grab his gun and it fell on the ground. Appellant’s statemeuf read: “ grabbed it [the gur]. I
pointed it at him and shot two times.” R. 180, Il I_— 7. Appellant’s statement also said -
appellant put thc gun in a tree after he went to the Mexicali, R. 180,11, 8 — 23; Appellint’s
statement; R. 466. |

Hearsay Objection

Qver dcf'enset cqunsel’s hgarsay objection S_rnilh was fﬂ!owed to tgstify that wa he
and Rivera werc escbrting appel]ant to the detention center afier his statemnent that Officer
Rivera laughed and said appellant told him the police had been “too nice.” “And then ¥
[Smith] asked Rivera what he meant. He said, well, he [appellént] said [in] m)} country they
put a bag over the head and beat us.” R.235,11. 5 —22;

The interpreter and scquesll‘:ili(;'n

During the waiver of appellant’s right to testify, or his decision to testify, Freernan
interpreted appellant’s words to the judge and vice versa. Freeman told the judge appellant
told him “I wish to defend myself. The shoots the police said 1 did, I did not do. So I wish
to defend myself.” R, 259, [. 20-261, . 25.

The solicitor then stated that she knew the defense was going to call interpreter
Freeman as a witness. The solicit!or said: “He [Freeman] obvidusly has been in here.the
entire u'me‘ translating and he’s been outside talking to the potential witnesses as well. So
would say that would exclude his testimony in this case.” Defense counsel Ross countered
that Smith was the defense translator and his presence was needed, and as investigator he
was only substantiating things thai were said. Ross argued Freeman was her interpreter and
investigator and that there was on reason he should not hzﬁ/e been in the courtroom
particularly since Investigator Smith also sat in court the entire time. The judge ruled since

15
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thefc was a motion to sequester he had“to grant A[lhe solicitor] motion™ to exclude
Frecman’s testimony. R.262,1. 8 —263,1.13. (emphasis added).
The proffer

Ross then proffered Freeman’s tesitmony. Freeman testified in camnera that during
his investigaﬁon he tried to find people who witnessed the incident and he provided their
names to Investigator Smith. R. 264, Il. 10 — 23. Freeman testified that Smith told him
there was no othcr» person involved and that he was not interested in inveétigating any
further. R.265,1.7-266,1.9. The Freeman testimony would have countered Investigator
Smith’s, and other police testimony, that Lhe police attempted to find and interview other
witnesscs, bul.they could not be located, were not cooperative, or had no infénhatim]. See,
e.g. R.237,1.21-254,1. 17.

Freeman also testified that when he later interpreted appellaqt’s confessibn 10 hi;11 in
the jail that appellant became very upset. Freeman testificd he had to continue (o calm
appellant down because he “greatly éurprised,” and appellant said that he did not tell the
police the things that were written down. R.267,1L. 11 -20.

Other testimony

Courtney Robles testified that she saw two men fighting that night. Robles was not
sure how the physical action started. Robles thought the decedent may have been “one of
the guys that had been fighting and somebody had justl punched him in the eye because by
the tinme they [the police] got there his eye was so swollen that you couldn’t see the entry
wound.” R.286, 1. 23 -287,1 6.

Robles gave the police a statement, and she also said the police were “very rude.
Very rude” to everyone that “was out there” that night at the Spanish club. R.287, 1. 10-14.

16

PETITION FOR WRIT OF CERT PAGE 29



ATTACHMENT A

Robles described how a man in a striped shirt was fighting with a man in a white shirt, and
another man separatcd them, and a man in a black shiﬂ took the gun from the man in the
‘striped shirt and pointed straight ahead and shot. R. 283, 1. 7—287, 1.14.

Norberto Ortiz testified that appellant had problem with Delman Maricio Ariasl, “and
the guy that had séme problems with a guy inside the place. And the guy that had the
problems _with Marlon and stalje.d jgst sayipg some bad words and insult_ing him._ ...
Mauricio attacked Marlon.” Ortiz also noted that another unknown man got the pistol from
appellant after appellant had shot the gun twice to scare the aggressor. The other person said
“givé me the pistol, I'll shoot him.” Ortiz said he did not know which of the three shols hit
the decedent. R. 297,1. 16 =307, 1. 15.

Lesser-Included Offense and accident
During the charge conference defense counsel Ross brought to the judge’s attention

the cases of State v..Burris and State v. Crosby. The cases were made a court’s exhibit. See

R.2. Ross argued that there was evidence appellant was armed in self-defense and a jury
could find the gun accidentally when off and it was involuntary manslaughtgr or accident
since thére was no heat of passion. R.378,11.9-22, | |

Defense counsel reminded the judge that a witness (Castro) had testified early in the
trial that the gun went off accidentally and that given the entire evidence offered in this case
that appellant was entitled to an instruction on involuntary manslaughter, and accident. R.
378,1.9-379, L 11. Counsél also requested a charge on self-defense. The solicitor argued
there was testimony “as to every type of thing. There’s nothing consistent in tha.” R. 379,
I. 13—~ 380, I 13. The judgc stated he was not going to charge involuntary manslaughter or
accident, and the only jury options would be murder or not guilty. R. 381, 11. 7-22.

17
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ARGUMENT

1.

The judee erred by admitting appellant’s inculpatory statement to the police where it

was undisputed that appellant could not read or write .Spanish or Euglish. a police

investigator acknowledged he physically pulled appellant up by the belt on his shackles to

his feet during the interrogation while it was also undisputed the police called appellant a

liar. Anpellant also offered expert testimony of his fear and inability to understand the

interrogation given the cultural differences. the language barrier. and the physical and verbal

abuéé and intimidation. Appellant’s confession should have been suppressed ineﬁ al of
these circumstances,
| As secn, appellant could not speak English. He also could not read Spanish or
English. He héd gone to the second grade in Hondt-lras before coming to America.
Appellant’s statement was typed in English. This was obviously for the convenience
of the police, and not to assure its reliability as coming from appellant. Further, defense

counsel correctly argued that the Miranda warnings in this case were further suspect because

[nvestigato'r Garrett openly admitted that he discussed what happens with the suspect “and
then will Mirandize? them in written form and get their signafure and do the actual interview
and transfer it on paper.” R. 79, L. 2‘—80, L 13.

Tn State v. Navy, 370 S.C. 398, 635 S.E.2d 549 (Ct. App. 2006) this Court ndted that
the purpose of Miranda warnings is to apprise a defendant of Bis constitutioﬁ’al privilege not

to incriminate himself while in the custody of law enforcement. State v. Evans, 354 S.C.

18
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. I : .
579, 582.S.E.2d 407 (2003). This Court, citing Mbran v. Burbine, 475 U.S. 412, 106 S.Ct.
1 -

1135 (1986), noted that Miranda warnings inserted ;during interrogation are likely to deprive

|

a defendant of the knowledge essential to his ability to understand the nature of his rights

|

have any language or cul tural problem. There wasialso not any allegat-ion of physical abuse

of course, was an American and did not

and the consequence of abandoning them. Navy,

in State v. Navy. Appellant strongly submits thisi factor should also be considered when
determining the Volumariness-of the confession f{gom é totality of the circumstances, and
whether appellant’s will was overborne, and police coercion employed.

The police brOughl in Traffic Officer Raymond Rivera to interpret the interrogation
of appellant. Rivera, as scen, noted the different dialec’tsAin the Spanish lahguage from
people from various Spanish speaking countries. Rivera was from Puerto Rico. Appellant
was from Honduras. R. 82, 1. 2 — 84, 1, 21. This was significant since the smallest
' interpretation or sentence structure can be important given the ob{'ious importance of a
defendant’s staiemenl. |

Investigator Smith readily admitted that at one point he picked appellant up by his
belt: *1 picked him up by the belt, I stood hiim up, moved it back up, and just told him 10 sit
back down in a chair.” R. 111, 1l. 10-25. Even given Smith malevolent explanation of
his physical conduct with a suspect during an interrogation ~ literaily jer‘king'him-out of his
seat at the nicest - it is easy to understand how this physical aggression would be
interpreted by appellant who could not speak any English, and could not read any Spanish or

English.

2 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966).
19
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Appcllant testified, and- it was undisputed, that appellant was élso told"_th'rat _1_15 was
"lying. Dr. Taylor testified the liar allegation was also culturally much more traumatic to-
- appellant, and an additional reason fof appellant to fear given the physical encounter R.
133,1. 7— 137,1. 1; R. 316,1. 15318, 1. 18.

Appeliant and Dr. Taylor both said appellant was coached and led into signing a
statement where he didn’t “understand anything and they told me to sign.” R. 116, 1.4 -
117, 1. 13. Again, appellant testified he was grabbed up and raised up and told he was Iving.
This is not a claim, it is undisputed. R.118,1.17~ lll9, 1.8.

As seen, Dr. Taylor testified appellant was coached and the waivers were
orchestrated for him. Dr. Taylor used the analogy of himself being arrested in China and
given the characters of Chinese to sign his name in Chinese. Dr. Taylor opined éppellan’t
did not understand what was happening, that he did not understand his right to a lawyer
given the nature of the waiver pracess, and particularly since appellant was only altemp;ing
to comply where the authorities werc physically grabbing him by his belt, and calling hima
liar.

A Court must consider toality of the circumstance;, including the background,
experience, and conduct of the aécused when determining if the suspect’s will was
overborne or his capacity for sclf-determination compromised, See Johnson v. Catoe, 345
S.C. 389, 548 S.I:.2d 587 (2001).

The physical grabbing and jerking up of appellant would have been improper in any
case. However, when coupled with the indisputable fact that the police knew they were

dealing with a very vulnerable defendant who could not speak English, and who could not

20

PETITION FOR WRIT OF CERT PAGE 33



ATTACHMENT A

read or write English or Spanish, the physical conduct greatly exacerbated the situation. See
State v. Saltz, 346 S.C. | 14, 551 S.E.2d 240 (2001).

In State v. Hook, 348 S.C. 401, 559 S.E.2d 856 (Ct. App. 200]); this Court found

under the totality of the circumstances that the conduct of law enforcement was egregious
enough to render any statement Hook made to the probation officers involuntary. Althaugh

Hook was not advised of his Miranda wamings by the probation officer, however, there was

no evidence in Hook of any physical misconduct by law enforcement. Sce Brown v.

Mississippi, 297 U.S. 278, 56 S.Ct. 461 (1936); Townsend v. Sain, 372 U.S. 293, 83 3.Ct.

745 (1963).
It is elementary that a confession induced by force, psychological or physical, or by

direct or indirect threats is inadmissible. State v. Rochester, 301 S.C. 196, 391 S.E.2d 244

(1990). Here, twa pieces of evidences are not in conflict. Appellant was physic'ally‘handl'cd
by Tnvestigator Smith, and he was called a liar, While calling appellant a liar may be
acceptable under certain circumstances -- as a combination with physical aggression when it
pertained to the very vulnerable appcellant -- it was unacceptable. The police knew appellant
could not understand English as he had replied “no problem, no problem” to whatever
question or étatemem was given to him.

There was also evidence that appellant was very upset when his statement was later
explained to him at the jail. Appellant testificd he had not said the things that were
attributed to him by the police. Interpreter Freeman’s testimony on this subject, as argued
infra was wrongfully excluded, but there was still evidence appeliant reacted graphically

when he learned what the police attributed to him. The problem is the testimony of a
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defendant is never given great credence unless it is corroborated. Here, unless corroborited

by Freeman.

Given the totality of the circumstances, the judge erred by refusing to suppress

appellant’s statement.

22
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2.

The judpe erred by admitting the hearsay testimony of Investicator Wesley Snith

that Officer Rivera told him while appellant was being escorted to the detention center after
giving his confession that Rivera told Smith appellant had told him the officers had been
“t00_nice about it,” and that in his country “they’d put a bag over the head and beat t1s.”

since this was hearsav testimony and prejudicial.

The import of the hearsay testimony at issuc here was obvious. The state wanted to
place before the jury that appellant said the police were “too m'qc” to him, and thereby
admitted he had not been mistrcz;ted. The hearsay testimony also planted in the mind of the
jury that appellant was treated better-vthan he would Ahave been in a Spanish speaking
country. |

Hearsay is a statement, other than one made by the declarant while testifying at trial
or hearing, offered in evidence to prove the truth of the matter asserted. See Rule 801(c),
SCRE; State v. Davis, Op. N0.26229 (November 20, 2006) SLatemeht is hearsay if it does
not fall into a hearsay exception). | |

The Supreme Court has held that improper admission of hearsay cvidence

constitutes reversible error where its admission is prejudicial to the defendant. State v.

Mitchell, 286 S.C. 572, 336 S.E.2d 150 (1985); State v. Holmes, 342 S.C. 113, 536 S.E.2d
'671.  Here, it is clear the hearsay testimony from Investigator Smith that Deputy Rivera
allegedly told him appellant said the police were too nice to him and that he would have

been beaten in his own country was prejudicial and it was calculated.  {t was meant to

PETITION FOR WRIT OF CERT PAGE 36



' ATTACHMENT A

~

counteract the defense that appellant was mistreated by the police. ~ Appellant should be

granted a new trial.
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~
J.

The court abused his discretion by ruling interpreter and defense investigator Caxlos

Freeman could not testify because he remained in the courtroom with appellant throushout

the trial, reasoning this violated the sequestration order. This ruling was fundamenially

unfair. Freeman was relied upon as an interprcter by the defense during the trial. and

therefore his presence was necessary in the courtroom.

The judge abused lﬁs discretion by ruling interpreter Freeman would not be allowéd
to téstify because the judge found him in violation of the sequesfration order. Defense
counsel noted that the state’s lead investigator was allowed to remain in the courtroom and
that Freeman was needed throughout the trial as an interpreter for appellant and the defeﬁse.
l.t was undisputed appellant could not speak English. Although the record is confusing and
dense on interpreters — there appears to be another on at {east one witness - it is clear the
judge initially denicd the defense’s request for a “étate interpreter” thereby leaving appellant
to rely on Freceman. It should be beyond any argument that Freeman’s presence 4s an
interpreter was much more necessary than just leaving the state’s lead investigator in the
courtroom as a courtcsy.

Appellant understands that whether a witness should be exempted from a

sequestration order is within the wial court’s discretion.- See State-v. Tisdale, 338 S.C. 607, -

527 S.E.2d 389 (2000). However, it is clear solicitor was not entitled to have Freeman
sequestered as a matter of right. It is clear the judge thought he “had to” exclude Freeman’s
testimony. That was an crror of law by the trial judge requiring reversal. See Statc v.
Sullivan, 277 S.C. 35, 282 S.E.2d 838 (1981); State v. Harris. 275 S.C. 463, 272 S.E.2d 635
(1980). |
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Further, in State'v. Fulton, 333 S.C. 359, 500 S.E.2d 819 (Ct. App. 1998) this Corrt
held that the trial judge did not err by allowing two state witnesses to testify ‘in repli( even
though they remained in the courtfoom afler their initial testimony although they were under
the sequestration order previously. Here, the state clearly sought to gain an unfair
advantage by excluding _Freeman’s testimony as the defense interpreter and investigalor.
Freeman’s testimony was iniportant to the defense which maintained that once the police
had appellant’s diSptltcd confession,- it, Smith in particular, showed no interest in
investigating the case or any suspects any further. R. 264 —267. The state in this case
spent a huge amouﬁt of time offering testimoﬁy on why other evidence was not oifered.
Freeman’s testimony also would have corroborated Robles’ testimoﬁy on the mrogance
or rudeness of the police regarding this case.

Freeman also would have testified that appelianl was very surérised when he
learned in jail the content of his statement, which, as seen was in English. Appellant
maintained the police took advantage of him, and inserted things he never said into the
statement. R. 267. Freeman’s testimony was important to corroborate appellant’s, a
criminal defendauts, assertion in this regard.

Defense counsel correctly argued that Freeman’s presence was necessary in the
courtroom because it was essential to appellant’s ability to unde,rétand the testimony and -
to communicate. The judge clearly abused his discretion by excluding Freeman’s
testimony. See Rule 615(3), SCRE *“a person whose presence is shown by a party to be
essential 1o the presentation of the party’s cause” should not excluded as a witness.

Appellant should be granted a new trial for all of the above reasons.
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4&5. -

The cowrt erred by ruling appellant was not entitled to an instruction on involuntary

manslaughter or accident where the state elicited testimony that appellant told witness

Nelson Castro that he had been wrestling with someone “and that the weapon just went off .

by itself” There was also evidence appellant was resisting an attack. Defense counsel

correctly_arp,ued appellant was armed in self-defense under Stare v. Burriss and State v.

Crosby. and that appellant was entitled an involuntary manslaughter instruction given this

evidence. The saine arsument applies under Burriss on an accident instruction. Both issues

were jury questions and the judge erred as a matter of law by reasoning inconsistent

testimony meant appellant was not entitled to the other instructions.(Issues four and five).

As seen, the state elicited from Nelson Castro that appellant admitted he had been
wréstling with another man and that the gun went off accidentally. There was clearly
evidence that appellant was aitacked by another man who waslapparently angry that
appellant was with his black fn‘ends.- There was evidence appellant was hit and knocked to

the ground. Appellant had armed‘ himself in self-defense within the meaning of State v.

Crosby, 355 §.C. 47,584 SE2d 110 (2003), and State v. Burriss 334 §.C. 256, 513 S.E2d
104 (1999). | |
In\"olunmry" mﬁmlaughtc’r

[n Crosby the Supreme Court held that an involuntary manstaughter instruction was
warranted even though at one point appellant admitted he intentionally pulled the trigger. In
Crosby although there was conflicting evidence, there also was evidence the decedent was

charging at Crosby when he pulled his pisto! in self-defense and it discharged.
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Similarly in State v. Burriss 334 S.C. 256, 513 S.E.2d 104 (1999) the Supreme Court
held that a person can be acting lawfully, even where he is unlawfull possession of a weapon,
if he was entitled to arm himself in self-defense at the time ofht-he shooting. In Burriss, the .
defendant was threatened and attacked by the victim with another male. There was evidence
one attacker backed away but urged his accomplished to attack Burriss again. Burriss
grabbed his gun and it fired. Burriss stated it waé an accident. Howevcr, at another point
Burriss said “the trigger was pulled or whatevcf,” implying for the state that the trigger was
pulled intentionally.

| Regardless, it is elementary that where.there is conflicting evidence, any evidence of
. the lesser-included offense, here involuntary manslaughter, entitles the defendant t» an

instruction on that lesser-included offense. State v. Knoten, 347 S.C. 296, 302, 555 SE.2d

391, 394 (2001). The trial comt is only justified in refusing to charge a lesser-included
offense when there is no evidence the defendant committed the lcsser critme, Stale v.

Chapman, 336 S.C. 149, 152, 519 S.E.2d 100, 101 {(1999); State v. Crosby; State v. Burriss,

supra.
Accident

“A homicide is excused when caused by the discharge of a gun . . . where the
accused is lawfully acting in self-defense and the vicﬁrﬁ meets death By accident, through
the unintentional discharge of the gun or the like.” State v. Burriss, 334 S.C. 256, 260, 513
S.E:2d 104, 107 (1999).

For accident, it must be shown that thé killing was (1) unintentional; (2) that the
defendant was acting lawfully, and (3) due care was exercised in the handling of thé gun.

State v. Goodson, 312 S.C. 278, 440 S.E.2d 370 (1994). “When the defense of excusable
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homicide by misadventure is relied on, the principles of sclf-defense may be involved, éol
for the purpose of establishing defense of self. but for the purpose of determinin g whether
accused was or was not at the time engagéd in a Jawful act, and it has been held that in sech
case the right, but not the law, of sclf—defeﬁse is involved.” Staﬁe v. Burriss, 334 S.C. 256 .

260, 513 S.E.2d 104, 107 (1999) citing State v. McCaskill, 300 S.C. 256, 387 S.E.2d 268

(1990); 40 C.J.S. Homicide §111(C) (1991).

Appellant strongly submits it was a jury question on both involuntary manslaugh ter
and accident. Flowever, the solicitor and the judge méde the same error here. They btoth
could not understand how appellant could be entitled to any other instruction where “there’s
testimony from people at the scene of every type of thing. 'fhere’s nothing consiétent in
that” R. 379, 1l. 3-25. The judge also noted the inconsistent testimony and made the same
mistake of thinking the defense had to put forth a totally coherent defense or the jury was

not entitled to consider any other possibility than murder or not guilty. State v. Knoten,

supra. That was error. It should not be surprising such a disorganized environment on the
night of the shooting produced different perceptions and memories. That is why we have
juries. |

Appellant should be granted a new trial since he was entitled to have the jury

consider the options of involuntary manslaughter and accident. -
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CONCLUSION

By reason of the foregoing arguments, appellant’s conviction should be reversed and

this case remanded to the Greenville County Court of General Sessions for a new trial.

Respectfully submitted,

ﬁ?//mo@/

Robert M. Daudelk
Deputy Chief Attorney for Capital Appeals

ATTORNEY FOR APPELLANT.

August 17,2007
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