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JENNIFER STONER - DIRECT BY MR. POPE: | 501f73

OUR ANALYSIS. AND NORMALLY WHEN WE GET THE KIT IN THIS IS

THE FIRST PART OF THE KIT THAT WE ACTUALLY ANALYZE.

L Q. OKAY. AND THE INSTRUCTIONS, DO THEY TELL THEM HOW TO

. GO THROUGH THE EVIDENCE COLLECTION, HOW TO GO THROUGH EACH

PLACE AND EACH STEP AND —
A, RIGHT, IT SHOWS A FIGURE — IT TELLS THEM HOW TO

. COLLECT® IT, IN WHICH ORDER AND WHICH AREA OF THE HAND TO

' COLLECT . IT FROM.

Q. OKAY. YOU INDICATED THE AREA OF THE HAND THAT YOU FIND

SOMETHING ON. —— I GUESS YOU’'VE GOT LEFT, RIGHT, INSIDE AND

. OUTSIDE; IS THAT CORRECT? .

A. LEFT AND RIGHT PALM, BACK.

0. OKAY. PALM AND BACK. DOES THE AREA THAT YOU FIND GSR

'ON OR LOOK-‘FOR, DOES IT GIVE YOU ANY INDICATION BASED "ON

YOUR EXPERIENCE OF HOW IT WAS DEPOSITED?
A. © NORMALLY IF WE FIND GUNSHOT RESIDUE THAT’S ON THE PALM

OF THE PERSON, THAT'S MORE CONSISTENT WITH THEM BEING

- EXPOSED BY TOUCHING SOMETHING THAT HAD GUNSHOT RESIDUE ON IT

OR FROM HANDLING A GUN, BECAUSE IF THEY HAD FIRED A WEAPON

OR WERE. IN THE CLOUD WHEN THAT WEAPON WAS FIRED, WE’D"EXPECT
TO SEE IT ON THE BACKS OF THE HANDS ALSO. IF SOMEONE HAS IT
ON THE PALMS AND BACKS, IT’S MORE THAN LIKELY THEY FIRED

THAT WEAPON OR THEY WERE NEAR THE WEAPON WHEN IT WAS FIRED

AS OPPOSED TO JUST HANDLING IT.
Q. . OKAY. AND IS THERE A TIME FRAME AS. FAR AS HOW LONG GSR
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REMAINS? ﬁHEN YOU TALKEb ABOUT HANDLING A GUN, I —— EARLIER
TODAY I‘VE HANDLED THE WEAPON IN EVIDENCE. IS THERE A
CﬁRTAIN TIME FRAME OR FACTORS THAT AFFECT IT BEING PRESENT
OR NOT? .. |

A. IF YOU HANDLE A WEAPON, THAT RESIDUE CAN STAY ON YOUR
HANDS FOR UP TO SIX HOURS. NOW, THAT'’S BARRING THAT YOU
DON’T .WASH YOUR HANDS, THAT YOU DON’T SWEAT PERFUSELY, JUMP
IN THE RIVER OR RUN OR DO —— WHATEVER YOU DO IS GOING TO
REMOVE.IT. SO SIX HOURS IS LIKE THE —— WE KIND OF GIVE A

LITTLE BIT MORE TIME. THE FBI, I THINK, ONLY DOES IT THREE

' TO ‘FOUR HOURS. WE KIND OF GIVE A LONGER RANGE JUST TO'COVER

THE HIGHER CALIBER WEAPONS, BUT ANYTHING YOU DO IS GOING TO

" REMOVE' THAT RESIDUE. SO IT’S KIND OF LIKE IF YOU BAKE A

.CAKE AND YOU HAVE FLOUR ON YOUR HANDS AND BRUSH IT OFF, IT'S

GOING TO COME OFF. IT'S VERY FRAGILE EVIDENCE. YOU CAN'’T
SEE IT, BUT WE —— IF YOU HANDLE A GUN, SIX HOURS LATER WE
MAY STILL BE ABLE TO FIND THAT RESIDUE ON A LIVING PERSON.
ON A DECEASED PERSON, SINCE ALL BODY ACTIVITY IS STOPPED,
THEY'RE NOT ABSORBING THE RESIDUE, THEY'RE NOT MOVING,
THEY'RE NOT WASHING THEIR HANDS, IT WILL STAY ON THEIR HANDS
'TIL IT'S PHYSICALLYlREMQVED BY AN OUTSIDE SOURCE. |

Q0. AND WHICH MAY BE DRAWN FROM TESTS; IS THAT CORRECT? I
MEAN, IT CAN BE.REMOVED FROM THE TESTING PROCEDURE OF WIPING
IT? |

A, WITH THIS?
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Q. RIGHT.
A. YES. WE CAN PULL IT OFF THE HANDS, I THINK, UP TO TWO

DAYS ON A DECEASED INDIVIDUAL.

Q. NOW, OTHER THAN THE SIX-HOUR WINDOW, IS THERE A WAY TO

PUT A TIME FRAME ON GSR? IN OTHER WORDS, I'VE MENTIONED I
HELD A GUN EARLIER. WOULD YOU BE ABLE TO- TELL IF I JUST DID-
1T VERSUS WHETHER IT HAPPENED SIX HOURS AGO AT SOME OTHER
LOCATION? B |

A. NOT REALLY BECAUSE OF THE DIFFERENT CALIBER WEAPONS. A
HIGHER CALIBER WEAPON WILL LEAVE MORE RESIDUE THAN A SMALLER

CALIBER WEAPON, SO I CAN'T TELL YOU IF IT’'S DECREASED ON

"YOUR HANDS BECAUSE OF THE TIME FRAME OR IF IT WAS JUST A

| SMALLER CALIBER WEAPON THAT YOU HANDLED.

Q. IN THIS PARTICULAR CASE, FIRST, BEFORE WE TALK
SPECIFICALLY ABOUT THE GSR KIT, YOU RECEIVED THE CLOTHING OF

MR. WOODY AND MR. CAMPBELL; IS THAT CORRECT?

A. YES.-
Q. OKAY. WHAT, IF ANY, TESTS DID YOU PERFORM ON THAT?

VA. I DID NOT PERFORM AN EXAMINATION ON THE CLOTHING.

THERE WAS A GUNSHOT RESIDUE EXAMINATION REQUEST FOR THE
CLOTHING, BUT WE WERE UNABLE TO DO THE EXAMINATION. THE
REASON FOR THIS IS WHEN YOU —— WHEN YOU FIRE A WEAPON YOU

EXPECT TO FIND IT ON YOUR HANDS AND WE!VE HAD TESTING LONG-

" SLEEVE CLOTHING TO FIND GUNSHOT RESIDUE ON CLOTHING. IN

THIS CASE THEY WERE SHORT-SLEEVED CLOTHING, SO THERE WAS

’
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NOTHING I DO WITH THE EVIDENCE.
0. FROM THE GSR KIT STANDPOINT OF MR. WOODY OR MR.
CAMPBELL, DID YOU RECEIVE A GSR KIT FROM EITHER ONE OF THEM?
A. I DID NOT. THE ONLY KIT I RECEIVED WAS FROM ARVELL
BAGLEY. ' .
Q. OKAY. AND DOES SLED HAVE A PROTOCOL? YOU TOUCHED ON
THE SIX-HOUR WINDOW, -BUT DOES SLED HAVE A PROTOCOL, IN OTHER
WORDS, IF THE CRIME HAPPENED AT NINE O’CLOCK AND THEY WERE
ARRESTED AT FOUR OR FIVE IN THE MORNING, IS THERE A WINDOW

' IN WHICH YOU DON'T ACCEPT GSR KITS OR THAT YOU WOULD NOT
TAKE A GSR KIT? |
A. WE DON'T ACCEPT THEM —— ON EACH FORM THAT THEY FILL OUT
WHEN THEY COLLECT THE KIT, THEY GOT A TIME FOR THE INCIDENT

AND A TIME FOR COLLECTION. IF WE GET THE KIT IN AND THAT

| TIME PERIOD IS GREATER THAN SIX HOURS, WE DON'T ANALYZE THE

EVIDENCE AND THAT’S BASICALLY TO —— IT’S CONSERVATIVE ON OUR
PART BECAUSE IF WE FIND EVIDENCE AFTER SIX HOURS, WE CAN'T
SCIENTIFICALLY SAY IT CAME FROM THAT SHObTING. IT COULD
HAVE COME FROM A LATER SHOOTING THAT HAPPENED AFTER THAT.

Q. AND SO IN THIS PARTICULAR CASE, HAD LAW ENFORCEMENT
BROUGHT YOU GSR KITS ON THE DEFENDANT, BASED ON YOUR
PROTOCOL YOU WOULD NOT HAVE TESTED THEM?

A. IF THEY HAD BEEN COLLECTED BEYOND SIX HOURS.

Q. CORRECT. NOW, I CALL YOUR ATTENTION TO THE GSR KIT

'THAT YOU DID IN FACT RECEIVE. I BELIEVE'IT’S THERE IN FRONT
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OF YOU, STATE’S EXHIBIT —-
A. ONE TWENTY. .

Q. ONE TWENTY?

A. IS THAT 120? YES.

Q. ONE TWENTY. AND THAT ITEM, DID YOU ACTUALLY CONDUCT

YOUR .GSR.TEST ON THAT?

A. ON' THIS KIT I CONDUCTED THE GSR KIT ON THE SWABS THAT

WERE COLLECTED. I DID NOT ANALYZE THE PARTICLE LIFTS IN

" THIS CASE.

Q. . AND IN CONDUCTING YOUR TEST ON THE SWABS, AND THIS IS
MR. BAGLEY, THE VICTIM, WOULD YOU EXPECT TO SEE GUN POWDER
ON —-— RESIDUE ON A VICTIM BASED ON YOUR EXPERIENCE?

A. NORMALLY OUR EXPERIENCE AND FROM JUST THE STATISTICS IN
OUR OWN LABORATORY, WE HAVE FOUND THAT THE MAJORITY OF OUR
SHOOTING VICTIMS, PEOPLE WHd HAVE BEEN SHOT, ARE GOING TO
HAVE SOME KIND OF GUNSHOT RESIDUE ON THEIR HANDS.

Q; AND IN THIS PARTICULAR CASE WHAT DID YOU FIND ON THE

- TESTING? I THINK YOU'RE TESTING LEFT AND  RIGHT PALM AND

BACK; IS THAT —-
A. UH-HUH.
Q. —— PALM AND. BACK; IS THAT CORRECT?

*A.. YES. 1IN THIS CASE I FOUND THAT THE.QUANTITY OF THE

‘METALS DETECTING ON THE LEFT PALM MAY BE ASSOCIATED WITH

GUNSHOT RESIDUE.

.Q. - OKAY. AND WHEN YOU SAY THE QUANTITIES MAY BE
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ASSOCIATED WITH GUNSHOT RESIDUE, COULD YOU TELL THE JURY

' WHAT THAT MEANS IN LAYMAN’S TERMS?

A. WHEN I TALKED ABOUT THE PRIMER COMPOSITION AND WE HAD
THE LEAD STIFFNATE, THE BARIUM NITRATE AND ANTIMONY SULFIDE,
WE LOOK FOR BARIUM, ANTIMONY AND LEAD. THESE ELEMENTS CAN

OCCUR IN THE ENVIRONMENT, BUT IT’S LESS AND LESS DUE TO

'THEIR TOXICITY. USUALLY WHEN WE FIND THESE, THEY'RE

ASSOCIATED WITH GUNSHOT RESIDUE, BUT WE HAVE HAD SEVERAL
CASES WHERE A PERSON HAS WORKED IN A PLANT WHERE THEY WERE
DOING GRINDING CERTAIN BELTS ALL DAY AND WE COULD FIND —— WE
FOUND THESE METALS ON THEIR HANDS ALSO, BUT YOU SEE A
DIFFERENCE IN THE METALS THAT YOU FIND. SINCE I DIDN'T RUN
THE SECOND PART OF THE TEST AND I EXPECTED TO FIND SOMETHING

ON HIS HANDS BECAUSE HE WAS A SHOOTING ViCTIM, I CONSIDERED

.THESE.METALS —— THEY CAN BE ASSOCIATED WITH GUNSHOT RESIDUE.

- IT’S A POSSIBILITY IT/S GUNSHOT RESIDUE.

Q. NOW, THAT WAS ON THE LEFT———

A. °~ LEFT PALM.

0. ———PALM? OKAY. IS THE FACT THAT HE HAS A GUNSHOT

WOUND, A .45 CALIBER GUNSHOT WOUND IN HIS LEFT ARM, CAN
METAL BE TRANSFERRED FROM A WOUND AREA?

A. IT CAN BE TRANSFERRED FROM A WOUND AREA. USUALLY IF
YOU TOUCH IT IT: CAN.BE TRANSFERRED. DEPENDING ON HOW CLOSE
HE WAS TO THE GUN WHEN HE WAS SHOT, HE COULD HAVE GOT SOME

OF THAT FROM THE €LOUD ON HIS PALM, BUT I DON’T HAVE ANY
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KNOWLEDGE OF THAT.
'Q. OKAY. LIKEWISE, YOU WERE EXPLAINING HOW THE BULLET

. ITSELF WOULD HAVE THE SAME BARIUM, LEAD AND ANTIMONY ON IT
' ALSO; IS THAT CORRECT?

'A. YES, IT CAN.

Q. . OKAY. 1IN YOUR OPINION, WOULD THE LEVELS YOU'RE SEEING

AND THE LOCATIONS -— YOU’RE ONLY SEEING.-- YOU’'RE NOT SEEING

ANYTHING FRONT OR BACK LEFT —- I MEAN, RIGHT HAND; CORRECT?

'RIGHT; CORRECT.
YOU'RE NOT -SEEING ANYTHING ON THE BACK OF THE——-

A
0

A. LEFT HAND.
Q ———LEFT HAND; CORRECT?
A

CORRECT.
Q0. IN YOUR OPINION, WOULD THAT BE CONSISTENT WITH TOUCHING

A GUNSHOT WOUND? IN OTHER WORDS,- I RECEIVE A GUNSHOT WOUND
AND I DRAW MY HAND TO THE CHEST. WOULD THAT BE CQNSISTENT?
A. THAT IS ONE OF THE POSSIBILITIES IT COULD BE CONSISTENT
WITH.

Q0.  OKAY. IN-YOUR EXPERT OPINION BASED ON WHAT YOU'VE SEEN
IN THE LAB AND YOU -- YOUR END RESULTS WERE, IN YOUR
OPINION, IS THE EVIDENCE YOU FOUND CONSISTENT WITH THE
VICTIM HAVING FIRED A WEAPON?

A. I DON'’T FEEL IT'S CONSISTENT WITH HIM HAVING FIRED A
WEAPON, BUT I CAN'T RULE OUT THAT HE HANDLED A WEAPON,

BECAUSE IT’/S ON THE PALMS, SO —-
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Q0. AND WHEN YOU SAY YOU CAN NOT RULE OUT HANDLING A
WEAPON, IS HANDLING A WEAPON OR TOUCHING A WOUND OR BEING IN
PROXIMITY TO BEING SHOT THE SAME THING?

MR. DELGADO: OBJECTION, YOUR HONOR. LEADING.

THE COURT: WELL, I THINK HE’S BASICALLY ASKING THE
QUESTION OF AN EXPERT. I WILL ALLOW IT. GO AHEAD.
Q. MY QUESTION IS THE VARIOUS SCENARIOS YOU SAID, SO IT
COULD BE ONE OF EITHER OF THOSE? IT COULD BE TOUCHING, IT
COULD BE —— I'M SORRY. WHAT THINGS COULD IT BE?
A. YOU COULD GET THAT FROM TOUCHING A GUN, FROM HANDLING A
GUN OR FROM ACTUALLY TOUCHING A WOUND SITE AND PICKING UP
THE RESIDUE FROM THE WOUND, BUT IF YOU HAD FIRED A WEAPON
YOU WOULD EXPECT TO SEE IT ON THE BACKS OF THE HAND AND ——
OR MORE ON THE PALMS ALSO, SO —-
0. AND THAT WAS NOT PRESENT IN THAT QUANTITY?
A. I ONLY HAD IT ON THE LEFT PALM.

MR. POPE: THANK YOU.

CROSS-EXAMINATION

JENNIFER M. STONER:BY MR. DELGADO:
Q. MS. STONER, HOW ARE YOU, MA’AM?
A. FINE. HOW ARE YOU? |
0. FINE. MS. STONER, LET’S SUPPOSE THAT, AS IN THIS CASE,
ON MY LEFT PALM GUNSHOT RESIDUE AND IN FACT, MA’AM, THERE

ARE -— HOW DID YOU DESCRIBE‘THE LEVELS THAT YOU FOUND ON

- YOUR TESTING, THE PERCENTAGES THAT YOU-TALKED TO ME ABOUT?
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A. HOW DID I FIND THE LEVELS?
Q. YES, MA’AM. 1IN OTHER WORDS, WHAT LEVELS WERE NECESSARY

AND WHAT DID YOU FIND TO MAKE CERTAIN THAT IT WAS BARIUM,

" LEAD AND ANTIMONY?

A. DURING THE COURSE OF — BEFORE.I CAME INTO THE LAB MY
SUPERVISOR AND SEVERAL OF THE OTHER ANALYSTS DID NUMEROUS
TEST FIRINGS AND TESTING OF THE HANDS TO FIND OUT WHAT THEY
WOULD FIND QN-THEIé HANDS FROM DIFFERENT CALIBER GUNS. WE
TOOK THE LOWEST AMOUNT THAT WE FOUND SHOOTING A .22 AND THEN
STARTED OUR LEVELS FROM THERE AND WHAT WE WOULD EXPECT TO
FIND AFTER FIRING A WEAPON AS OPPOSED TO WHAT IS JUST
NORMALLY FOUND ON YOUR HANDS. AND WE STILL PERIODICALLY RUN
—— I'LL DO A GUNSHOT RESIDUE KIT ON MY HANDS JUST TO SEE
WHAT LEVELS I HAVE ON MY HANDS JUST NORMALLY TO MAKE SURE
WE’RE STILL IN THE BALL PARK..

Q. NOW, WHAT YOU FOUND WERE SIGNIFICANT ENOUGH FOR YOU TO
PUT IN STATE’S EXHIBIT — I’'M SORRY, MA’AM. = WHAT IS THAT
NUMBER THERE? YOUR REPORT SAID THAT IN THE SAMPLE SUBMITTED
IN THE KIT LABELLED BAGLEY, ARVELL, THE QUANTITIES OF METALS

DETECTED ON THE LEFT PALM MAY BE ASSOCIATED WITH GUNSHOT

RESIDUE; IS THAT RIGHT?
‘a. YES, BECAUSE' THOSE —— THEY MET THE THRESHOLD THAT WE

| NEEDED FOR THAT REPORT.

0. OKAY. NOW, LET ME ASK YOU THEN, MR. POPE' SAID THAT YOU

COULD POSSIBLY GET THAT BY HANDLING A WEAPON THAT'’S BEEN
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FIRED; CORRECT, MA"AM?

A. THAT’S CORRECT.

0. ALL RIGHT. YOU CAN’T RULE OUT THAT BASED ON THE TYPE
OF WEAPON THAT HE MAY HAVE HAD, THAT HE COULD HAVE BEEN
SIMPLY ON THE pEFT PALM AND FOR WHATEVER REASON SOMETHING
TOOK OFF ANY GUNSHOT RESIDUE ON THE OUTSIDE OF THE PALM.
WOULD THAT BE FAIR?

A. THAT'S FAIR, BECAUSE I CAN/T —— I DON’T KNOW WHAT
HAPPENED PRIOR TO —- IF HE HANDLED A WEAPON OR FIRED A
WEAPON: I DON'T KNOW WHAT -— THE CIRCUMSTANCES.

Q. I UNDERSTAND. SO WHAT I’'M SAYING TO YOU IS, MA’AM,
SIMPLY FINDING IT IN THE PALM DOESN'T MEAN HE — THE

DECEASED DIDN'T FIRE A WEAPON?

A. THAT’S CORRECT. 1IT’S MORE CONSISTENT WITH THE OTHER

SCENARIOS, BUT I CAN’T RULE OUT FIRING.

Q. ALL RIGHT. IT IS ALSO CONSISTENT WITH HANDLING A
WEAPON THAT HAD PREVIOUSLY BEEN FIRED AND IT HAD GUNSHOT
RESIDUE ON IT?

A. THAT’S CORRECT.

Q. ALL RIGHT. MR. POPE WOULD ASK ANOTHER SCENARIO AND

THAT IS THAT POSSIBLY IT WAS TRANSFERRED. LET’S JUST SAY,
MA’AM, THAT I WAS SHOT IN THE CHEST AND THAT I GRABBED MY
CHEST, ALL RIGHT, AND THAT -SOMEHOW THE GUNSHOT RESIDUE WOULD

'BE TRANSFERRED TO MY HAND.

“A. IT CAN BE.
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Q. ALL RIGHT. BUT THAT WOULD REQUIRE BEING WITHIN SIX
INCHES OF THAT SHOT, WOULb:IT NOT, MA’AM?

A. NOT SIX INCHES. WE'VE HAD — YOU CAN —— IT CAN TRAVEL
A GREATER DISTANCE. - I'VE SEEN IT THREE TO FOUR FEET,

THOUGH, BUT I CAN'T ——~ I DON’T KNOW ABOUT RANGES WITH

DIFFERENT GUNS, SO I CAN’'T SAY. I MEAN, IT CAN'T BE A

_DRIVErBYZSHOOTING.FROM A VEHICLE ONTO A PORCH. YOU'RE NOT

GOING TO SEE IT FROM THAT, BUT —
0. THE POINT BEING- THAT IT WOULD DEPEND ON THE LEVEL, THE

CLOSER, THE MORE GUNSHOT RESIDUE THERE WOULD BE ON THE
WOUND; CORRECT, MA’AM?

A. THAT IS CORRECT.
Q. ALL RIGHT. ALSO, IF THERE WAS ANYTHING THAT WIPED THE

WOUND AWAY, BY THAT I MEAN BLOOD MAY. TAKE OFF WHAT GUNSHOT

. RESIDUE —— LET'’S SAY IF THERE WAS BLOOD IN THE- PALM OF THE

HAND, THAT- COULD REMOVE IT AS WELL; CORRECT, MA’AM?
A. FOR THE TWO PARTS OF THE KIT?

Q0. YES, MA’AM.

‘A. THE FIRST PART OF THE KIT, THE PARTICLE LIFTS, YES.

THE BLOOD WILL NOT — THE BLOOD DISSOLVES .THE PARTICLES THAT

WE NEED TO LOOK ACT; BUT WHEN YOU SWAB THE BLOOD DOESN'T

AFFECT IT BECAUSE WE'RE JUST LOOKING TO SEE IF THE METALS

. ARE PRESENT. WE’RE NOT LOOKING AT THE MORPHOLOGY OF THE

PARTICLES, BUT IT CAN -— BLOOD CAN REMOVE IT FROM THE WOUND

' 70 SOMEWHERE ELSE ON THE. BODY.
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Q.  WHAT IF I SAID TO YOU, MA'AM, THAT THERE WAS NO BLOOD
IN THE PALM OF THE HAND WHERE IT WAS SWABBED AND THAT'S
WHERE THE SWAB WAS TAKEN. THAT WOULD INDICATE TO YOU IT WAS
NOT A TRANSFER, WOULDN'T IT, MA’AM?
A. I WOULD SAY IT WAS NOT IN CONTACT WITH BLOOD, NO, BUT I
ALSO DON’'T KNOW IF EMS DID ANYTHING ON HIM TO WIPE OFF THE
BL.OOD, BUT IF THERE WAS NO BLOOD I WOULDN'T HAVE EXPECTED TO
HAVE TOﬁCHED IT.

MR. DELGADO: THANK YOU, MA’AM. THAT’S ALL THE
QUESTIONS I.HAVE. THANK YOU. |

RE-DIRECT EXAMINATION

JENNIFER M. STONER BY MR, POPE:
0. MA'AM, BASED ON YOUR EXPERIENCE, AN INDIVIDUAL THAT HAD
FOUR GUNSHOT WOUNDS, WAS SHOT FOUR TIMES, WOULD YOU EXPECT
TO SEE GUNSHOT RESIDUE ON THEM?
A. I WOULD EXPECT TO FIND .IT ON A VICTIM THAT WAS SHOT;
YES. | '

MR. POPE: ALL RIGHT. THANK YOU.

- RE-CROSS EXAMINATION

JENNIFER M. STONER BY MR. DELGADO:
Q. YOU WOULD EXPECT - I’M SORRY, DEAR. I DID NOT GET
THAT. SAY THAT AGAIN. '
A. T SAID I DO EXPECT TO FIND GUNSHOT RESIDUE ON SHOOTING
VICTIMS. |

0. ALL RIGHT. THE POINT BEING, MA’AM;,; DISTANCE IS ONE OF
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THOSE; CORRECT? IS A FACTOR IN THAT; CORRECT, MA’AM?

A. . DISTANCE IS A FACTOR, CALIBER’S A FACTOR.

Q. YES, MA’AM. AND ——

A.  WEATHER. | |
Q. AND IF YOU WOULD FIND IT, YOU WOULD FIND IT POSSIBLY ON

BOTH SIDES, ON'BOTH HANDS AND OTHER LIKELY CLOTHING;
CORRECT? |
A. IF IT WAS LONG-SLEEVE CLOTHING AND T COULD TEST IT, I.
COULD LOOK AT THAT, BUT OTHER THAN THAT I DON’T TEST THE
CLOTHING FOR —— |
Q. OR A SHIRT?
A. ' IF IT'S LONG-SLEEVED, YES, SIR.
Q. OKAY. BUT TO FIND IT IN THE PALM OF THE HAND AT LEAST
WAS SIGNIFICANT ENOUGH FOR YOU TO SAY IT'S MORE CONSISTENT
WITH HIM HANDLING A WEAPON?
A. MORE CONSISTENT WITH HANDLING OR TOUCHING SOMETHING
THAT HAD GUNSHOT RESIDUE ON IT.

MR. DELGADO: THANK YOU, MA’AM.

| RE-DIRECT EXAMINATION
JENNIFER M. STONER BY MR. POPE:

Q. I'M SORRY. MORE CONSISTENT THAN WHAT, MA’AM? 1I'M

SORRY.

A. WHEN WE FIND IT ON THE PALMS WE SAY IT’S MORE

CONSISTENT WITH HANDLING AS OPPOSED TO FIRING. EVEN- THOUGH

-THAT RESIDUE CAN BE WIPED OFF, IF WE SEE IT'S ON A DECEASED
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© INDIVIDUAL SO OBVIOUSLY THEY CEASED LIVING AND CEASED

_MOVING, SO IF I HAVE IT ON THE PALMS, MORE THAN LIKELY I

DIDN’T HAVE IT ON‘THE BACK OF THE HAND, BUT I CAN'T TAKE

INTO FACTOR WHAT EMS DID—-—-

Q.
‘A.
Q.
'CONSISTENT THAT IT WAS MR. DELGADO’S SCENARIO OF HANDLING A

I UNDERSTAND.
———OR WHAT THE WEATHER CONDITIONS WERE AT THAT TIME.

WHEN YOU SAID MORE CONSISTENT, YOU'’RE SAYING MORE

WEAPON, TOUCHING A WOUND OR_BEING.SHOT THAN FIRING IT.

THAT’S WHAT YOU’RE SAYING?

A. YES.
0.  OKAY.
. MR. POPE: THANK YOU, MA’AM.
MR. DELGADO: NOTHING FURTHER. THANK YOU.
THE COURT: THANK YOU, MA’AM.
MR. POPE: ASK THAT THIS WITNESS BE EXCUSED, YOUR
HONOR. |
MR. DELGADO: . YES, SIR.
THE COURT: THANK YOU FOR COMING, MA’AM. YOU MAY BE
EXCUSED.

THE WITNESS: THANK YOU.
MR. POPE: THE STATE WOULD CALL SUZANNE CROMER.

THE CLERK: PLEASE RAISE YOUR RIGHT HAND AND PLACE YOUR

LEFT HAND ON THE BIBLE.

.. (SUZANNE F. CROMER, BEING FIRST DULY SWORN, WAS
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EXAMINED AND TESTIFIED AS. FOLLOWS):
DIRECT EXAMINATION
SUZANNE F. CROMER BY MR. POPE:
Q. AGENT CROMER, IF YOU WQULD, STATE YOUR NAME AND SPELL
YOUR LAST NAME FOR THE COURT REPORTER.
A. - SUZANNE F. CROMER, C-R—0O-M-E-R.

Q. ~OKAY. AND COULD YOU TELL THE JURY WHERE YOU'’RE

- EMPLOYED?

A. I WORK FOR THE SOUTH CAROLINA LAW ENFORCEMENT DIVISION

COMMONLY KNOWN AS SLED.

- Q. AND SPECIFICALLY WITHIN SLED, WHERE ARE YOU EMPLOYED?

A. I WORK‘IN'THE FIREARM AND TOOL MARKS DEPARTMENT .

Q. AND FIREARM AND TOOL MARKS, CAN YOU TELL THE JURY A

- LITTLE BIT ABOUT WHAT YCU'DO DAY TO DAY?

A.' YES, SIR. I DEAL PRIMARILY WITH FIREARM EVIDENCE,

- HANDGUNS, LONG GUNS, AMMUNITION COMPONENTS, TOOL MARKS. IF

A CHAIN LINK FENCE HAS BEEN CUT, IF A SAFE’S BEEN PRIED
OPEN, THOSE TYPE OF THINGS. WE ALSO DO SERIAL NUMBER
RESTORATION AND WE DO DESTRUCTION OF NOT USED WEAPONS OR

CONFISCATED WEAPONS.
Q. OKAY. AND HOW LONG HAVE YOU BEEN DOING THIS KIND OF

WORK? ,
A. I'VE BEEN EMPLOYED THERE FOR A LITTLE OVER SIX YEARS.
Q. OKAY.. COULD YOU TELL THE JURY JUST BRIEFLY YOUR

BACKGROUND AND TRAINING? IS FIREARMS AND TOOLS MARK IS IT
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KIND OF AN APPRENTICES&IP SITUATION LIKE WE HEARD EARLIER?
A. YES, SIR. THERE'’S REALLY NO COLLEGE COURSES THAT YOU.
CAN TAKE TO LEARN HOW TO BE A FIREARMS.EXAMINER. I GOT MY
BACHELOR’S DEGREE AT CLEMSON UNIVERSITY IN PSYCHOLOGY. T
DID SOME PéST—GRADUATE WORK AT THE UNIVERSITY OF SOUTH
CAROLINA' IN CRIMINAL JUSTICE WHERE I DID A INTERNSHIP IN THE

FIREARMS DEPARTMENT. SINCE THEN I HAVE —— WAS HIRED ON IN

'THE FIREARMS DEPARTMENT. I HAVE COMPLETED THEIR IN-HOUSE

TRAINING PROGRAM, WHICH IS ABOUT THREE TO FIVE YEARS AND
IT’S EXTENSIVE TRAINING UNDER SIX COURT QUALIFIED EXAMINERS.
I AM A MEMBER OF THE ASSOCIATION OF FIREARMS AND TOOL MARK

EXAMINERS, WHICH IS A INTERNATIONAL ASSOCIATION AND THEY DO

i PUBLICATiONS FOUR TIMES A YEAR JUST TO SHARE THE ADVANCES IN

. TECHNOLOGY. I'M ALSO A MEMBER OF THE SOUTH CAROLINA CHAPTER

OF THE INTERNATIONAL ASSOCIATION.OF_IDENTIFICATION AND I
HAVE ATTENﬁED SOME SEMINARS THROUGH THEM: SHOOTING SCENE
RECONSTRUCTION, PATHOLOGY OF GUNSHOT WOUNDS. I’'VE ALSO
ATTENDED THE CRIMINAL JUSTICE ACADEMY AND I AM CERTIFIED TO
WORK ON IBIS MACHINE, WHICH IS THE. INTERNATIONAL OR
INTEGRATED BALLiSTICS IDENTIFICATION SYSTEM, .

Q. OKAY. AND IN THIS AREA OF FIREARMS AND I WILL NARROW
IT DOWN A LITTLE BIT. WE DON'T HAVE TOOL MARK ISSUES HERE,

BUT——-

"A. RIGHT.

Q. ——-IN THE FIREARMS IDENTIFICATION ‘YOU'VE TESTIFIED AS
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AN EXPERT IN THE PAST; IS THAT CORRECT?

A. YES, SIR, I  HAVE.

MR. POPE: YOUR HONOR, AT THIS TIME I WOULD TENDER
AGENT CROMER AS AN EXPERT IN FIREARMS IDENTIFICATION.

MR. DELGADO: YES. THAT'S VERY SO. |

THE COURT: OKAY. WITHOUT OBJECTION, SHE’S SO

QUALIFIED.

Q. AGENT CROMER, -YOU RECEIVED A NUMBER OF ITEMS OF

EVIDENCE IN THIS PARTICULAR"CASE} IS THAT CORRECT?

A. THAT’é:CORRECT. _

Q. OKAY. FROM A FIREARMS STANDPOINT, CAN YOU TELL THE
JURY JUST IN GENERAL; OF COURSE, WE’Lﬂ TALK ABOUT THE
SPECIFIC EVIDENCE, BUT JUST IN GENERAL'THE KIND. OF THINGS
YOU'RE LOOKING FOR AND WHAT YOU’'RE TRYING TO DETERMINE IN

YOUR WORK?
A. THE FIRST THING I DO WHEN I RECEIVE FIREARMS EVIDENCE,

* USUALLY I —- IF I HAVE FIREARMS LIKE I DID IN THIS CASE, I

WILL OPEN THEM UP FIRST. THE FIRST THING I DO IS LOOK AT

 THEM FOR TRACE EVIDENCE, HAIR, FIBER, BLOOD. IF THEY'RE —-

IF IT'S THERE I WILL COLLECT IT. IF IT’S NOT, THEN I TEST
THE WEAPON TO MAKE SURE THAT IT WILL FUNCTION. IF IT’'S
AMMUNITION COMPONENTS, I LOOK AT THEM. I CHECK THEM FOR

TRACE EVIDENCE, TRY TO DETERMINE CALIBER, WHAT TYPE OF

AMMUNITION IT IS.

Q. OKAY. ONCE YOU THEN DO THAT INITIAL OBSERVATION AND
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BASICALLY YOU'RE SEEING IF THERES ANYTHING ELSE TO PRESERVE
BEFORE YOU DO YOUR WORK; IS THAT CORRECT? |

A. THAT’S CORRECT,

Q. OKAY. DO YOU NEXT MAKE DETERMINATIONS ABOUT THE WEAPON
ITSELF OR THE WEAPONS THEMSELVES AS FAR AS WHETHER THEY'RE
OPERABLE OR NOT? '

A. YES, I DO. |

0. OKAY. ONCE YOU MAKE THAT DETERMINATION, WHAT IF
ANYTHING DO YOU DO AS FAR AS DETERMINING EVIDENCE THAT WAS
FOUND? IN OTHER WORDS, WHAT TYPE OF EVIDENCE WOULD YOU SEE
FROM A FIREARMS CASE? WHAT KIND OF THINGS DO YOU RECEIVE?

A. I RECEIVE BULLETS, FRAGMENTS, PIECES OF BULLETS,

CARTRIDGE CASES. THAT’S USUALLY WHAT I SEE AND WHAT I DO

WHEN I RECEIVE A FIREARM IS FIRST I MAKE SURE THAT IT
FUNCTIONS AND THEN I WILL TEST FIRE IT SO I HAVE ACTUAL
BULLETS AND CARTRIDGE CASES THAT I FIRED FROM THAT FIREARM
KNOWINGLY THAT I COULD COMPARE TO MY UNKNOWN EVIDENCE.

Q. - OKAY. AND YOU DO THE KNOWN CARTRIDGES AND COMPARING TO
THE UNKNOWN. WHAT DO YOU USE TO COMPARE THEM?

A. WHEN YOU LOOK AT FIREARMS EVIDENCE, THERE ARE
MANUFACTURING MARKS LEFT INSIDE THAT GUN. USUALLY MOST OF
THEM ARE LEFT INSIDE THE BARREL. WHEN A FIREARM IS MADE

THAT BARREﬁ IS A COMPLETE ROD OF STEEL USUALLY, BUT A VERY

. STRONG METAL AND IT TAKES DIFFERENT MANUFACTURING PROCESSES

TO 'PUT THE HOLE IN THE BARREL AND THEN PUT RIFLING IN THE
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' BARREL AND RIFLING IS A SERIES OF ENGRAVED OR INDENTED AREAS

. AND. THEN A CORRESPONDING RAISED AREAS, WHICH WE CALL LANS

AND GROOVES AND WHAT THAT DOES IS IT STABILIZES THE BULLET.

.. JUST LIKE A QUARTERBACK, WHEN HE THROWS THE.FOGTBALL, HE

THROWS IT IN A TIGHT SPIRAL SO THAT WAY IT GETS TO THE

 TARGET OR THE RECEIVER MORE ACCURATELY. THAT'S WHAT THE

RIFLING INSIDE OF A GUN BARREL DOES. IT MAKES IT STABLE SO
THAT WAY IT GOES TO THE TARGET MORE ACCURATELY AND QUICKER.
Q. WHEN YOU SAID IT GOES, IS THERE A CERTAIN PART OF THE
BULLET --— AND I KNOW I MIXED UP THE NOMENCLATURE, BUT THE
ACTUAL PART THAT COMES OUT THE END OF THE.GUN, YOU CALL THAT
A —

A. A BULLET.

'Q. —— A BULLET. OKAY. WHEN YOU TALK -- IS THAT THE
FOOTBALL SO TO SPEAK? '

"A. - CORRECT.

0. OKAY. AND WHEN IT COMES OUT OF THE GUN AND IT PASSES

THROUGH -— THE FOOTBALL PASSES THROUGH THE BARREL, LOOKING

* AT STATE'S EXHIBIT 135} WHEN THAT COMES OUT AND PASSES

* THROUGH THE BARREL, WHAT HAPPENS AS FAR AS THAT BULLET WITH

THE INSIDE OF THE BARREL?

A. ANY IMPERFECTION FROM THOSE TOOLS THAT'S LEFT IN THE

- INSIDE OF THAT BARREL WILL BE PASSED ON TO THAT BULLET AND

'IT ENGRAVES IT, KIND OF LIKE SCRATCHES IT AND THAT’S

BASICALLY WHAT WE LOOK AT. THERE ARE MICROSCOPIC SCRATCHES
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ON THE SURFACE OF THAT BULLET.

Q. AND WHAT TOOL DO YOU ACTUALLY USE IN THE LAB TO LOOK AT
THAT? . |

A. I USE A COMPARISON MICROSCOPE. IT’S KIND OF LIKE A
PAIR OF BINOCULARS. YOU HAVE TWO EYE PIECES THAT YOU CAN
LOOK THROUGH AND YOU HAVE TWO STAGES WHERE I CAN PUT TWO
BULLETS AND LOOK AT THEM AT THE SAME TIME IN COMPARISON TO
EACH OTHER.

Q. OKAY. AND WHEN YOU’'RE LOOKING AT THOSE, YOU ARE
ACTUALLY LOOKING FOR THE LAND AND GROOVE MARKS THAT THE GUN
MAKES? |

A. CORRECT. I LOOK AT THE LAND AND GROOVES AND THEN I
LOOK AT THE MARKINGS OR THE STRIATIONS INSIDE OF THOSE LANS
AND GROOVES.

Q. AND THE THINGS YOU'RE COMPARING ARE THE ONES YOU DON’T
KNOW —- ALMOST LIKE FINGERPRINTS. YOU'RE LOOKING AT THE

ONES YOU DON/T KNOW WITH THE ONES YOU DO .KNOW?

A. CORRECT. - WHAT I DO FIRST IS I LOOK AT MY TEST FIRES TO

SEE HOW CONSISTENTLY THEY MARK. AND SEE IF ANYTHING JUST LIKE
A MAJOR DEFECT JUMPS OUT AT ME AND THAT’S WHERE —-- THAT WILL

BE STARTING POINT TO GO BY TO LOOK AT THE UNKNOWN OR THE

EVIDENCE.

Q. 'LET ME ASK YOU THIS: DO ALL OF THE SAME GUN THAT CAME

OFF THE. ASSEMBLY LINE, SAY, THE SAME DAY, DO--THEY MAKE THE

SAME LANS AND GROOVES? "
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A. IT DEPENDS ON THE FACTORY. NOW, DIFFERENT

MANUFACTURERS USE DIFFERENT NUMBERS OF LANS AND GROOVES.

YOU CAN HAVE. A GUN WITH NINE LANS AND GROOVES WITH A LEFT

TWIST. THAT MEANS THE BULLET WILL SPIN TO THE LEFT OR LIKE
IN TﬂIS CASE YOU CAN HAVE GUNS WITH SIX LANS AND GROOVES
WITH A RIGHT TWIST AND THERE ARE SOME MANUFACTURERé THAT
FAVQR-FIVE WITﬁ A RIGHT TWIST. IT’S JUST VARYING. AND WE
USE THAT NUMBER OF LANS AND GROOVES AS KIND OF AN
ELIMINATION PROCESS. WE HAVE GENERAL RIFLING
CHARACTERISTICS AND THAT’S PART OF THAT. YOUR CALIBER IS
PART OF THAT, SO THAT’S WHAT ALL. WE DETERMINE BEFORE WE

ACTUALLY GET TO LOOKING AT TEST FIRES VERSUS EVIDENCE.

Q. SO THAT KIND OF BRINGS IT DOWN TO WHAT YOU’RE FOCUSING

WHEN YOU’RE IDENTIFYING IT; IS THAT CORRECT?

"A. . CORRECT.

Q. I GUESS THE MORE DIRECT QUESTION WOULD BE CAN YOU MATCH

AMMUNITION TO A GIVEN WEAPON ALMOST LIKE WE TALKED -ABOUT THE

“ PINGERPRINTS OR CAN YOU ONLY SAY IT'S THIS KIND OF WEAPON?

A. NO. YOU —— WHEN YOU FIRE A EULLET THROUGH A GUN BARREL
IT’'S VERY MUCHlLiKE A SIGNATURE, KIND OF LIKE EVERY TIME YOU
SIGN YOUR NAME. IT MIGHT BE A LITTLE DIFFERENT, BUT YOU
KNOW THAT IT’S YOUR SiGNATURE. THAT’S WHAT IT/S LIKE TO

FIRE A GUN OR FIRE A BULLET THROUGH A GUN BARREL. YOU CAN

'MATCH BACK THAT BULLET TO THAT GUN AND YOU CAN SAY THAT THIS

GUN FIRED THIS BULLET AND NO OTHER GUN IN THE WORLD COULD
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HAVE, BECAUSE 1 KNOW THAT THIS ONE DID. .
0. AND THAT WOULD BE TRUE IF I HAD TWO GLOCKS AND THEY
WERE SERIAL NUMBERED ONE DIGIT APART AND WE FIRED THEM BOTH,

YdU WOULD BE ABLE TO TELL WHICH BULLETS CAME FROM——-

'A.  CORRECT.

Q, ——WHICH GUN?

A. CORRECT. GLOCKS ARE KIND OF HARD 'CAUSE THEY HAVE
DIFFERENT TYPES OF RIFLING, BUT THE CARTRIDGE.CASES ARE
USUALLY WHAT ARE USED TO IDENTIFY GLOCKS.

Q. AND THAT BRINGS ME TO THE NEXT —- THE CARTRIDGE CASE,

THE SPENT CASE SO TO SPEAK, IS THIS GOLD OR SOME PEOPLE CALL

IT THE BRASS; IS THAT CORRECT?

A.  CORRECT.

Q. NOW, IT DOES NOT TRAVEL DOWN THE BARREL; IS THAT RIGHT?
A. NO. IT’S USUALLY —— IN SEMI-AUTOMATIC WEAPONS IT’S

USUALLY EJECTED.

Q. OKAY. AND WHERE DOES THE MARKING OR A UNIQUE MARKING _

FROM THE WEAPON COME ON THE BRASS PART OF IT OR THE

CARTRIDGE PART OF IT?

A. ON CARTRIDGE CASES THAT WERE FIRED THROﬁGH SEMI-
AUTOMATIC WEAPONS .THERE IS FIVE CARDINAL PLACES FOR FIREARM
MARKINGS. THERE IS THE BREACH FACE, WHICH IS THE HEAD OF

THE CARTRIDGE WHERE YOUR PRIMER IS. THERE IS YOUR FIRING

'PIN_IMPRESSIQN WHERE THE ACTUAL FIRING PIN HIT THAT PRIMER.

THERE’S -ALSO THE EXTRACTOR, WHICH IS THAT LITTLE CLAW THAT
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HANGS OVER THAT LITTLE GROOVE RIGHT THERE THAT PULLS IT OUT
OF THE CHAMBER AND THEN YOU HAVE YOUR EJECTOR MARK, WHICH
ACTUALLY HITS THE CARTRIDGE CASE WHILE IT’S BEING PULLED ouT
TO MAKE IT LEAVE THE FIREARM, | o

0. AND ARE YOU ABLE TO, AGAIN, DO TEST FIRINGS AND COMPARE

-WITH UNKNOWN EVIDENCE TO-DETERMINE IF THE CARTRIDGES CAME

FROM A PARTICULAR WEAPON?

A. - YES, WE ARE. -

- Q. OKAY. NOW, IN THIS PARTICULAR CASE YOU RECEIVED TWO

WEAPONS; IS THAT CORRECT?

Ao THAT’S CORRECT.

0. OKAY. I BELIEVE ONE-IS A .25 CALIBER AND ONE IS A .45
CALIBER; IS THAT CORRECT?

A. THAT'’S CORRECT.
Q. OKAY. WHAT I'D LIKE TO DO IS TO FOCUS ON ONE WEAPON

FIRST AND THEN THE OTHER. I WANT TO CALL YOUR ATTENTION
FIRST TO THE .25 CALIBER, WHICH IS LARGER, .25 CALIBER OR
.45 CALIBER?

A. . FORTY-FIVE CALIBER IS LARGER AND .25 IS USUALLY —- HOW
IT — HOW YOU DETERMINE IT’S .250 OF AN INCH AND .45 IS
USUALLY .45 OF AN INCH.- |

Q. I’M GOING TO CALL YOUR ATTENTION NOW TO THE ITEMS YOU
RECEIVED AND DURING THE PREVIOUS BREAK YOU'VE HAD AN
OPPORTUNITY TO LOOK AT THE ITEMS OF EVIDENCE; IS THAT

CORRECT?
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" A, .THAT’S CORRECT.
Q. OKAY. 1IN ADDITION, DO YOU MARK THEM WHEN YOU RECEIVE

THEM FROM THE LABORATORY?

A, WHEN I RECEIVE THEM I MARK THEM OR ENGRAVE ON THEM MY

. CASE NUMBER, MY ITEM NUMBER AND MY INITIALS.

"MR. POPE: WITH THE COURT'’S PERMISSION, I WOULD ASK
THIS WITNESS TO STEP DOWN.

Q. FIRST I WANT —— FIRST I’D ASK IF YOU COULD SHOW THE

- JURY WHAT'’S BEEN MARKED AS STATE’'S EXHIBIT 99. IF YOU CAN

TELL WHAT THAT ITEM IS AND WHAT YOU OBSERVED ON IT.

A. THIS ITEM IS A RAVEN ARMS SEMI-AUTOMATIC PISTOL, MODEL

"P25 AND .25 AUTO CALIBER.

Q. DID IT APPEAR TO BE INVWORKING ORDER?
A. YES, SIR. IT WAS IN WORKING ORDER. AS A MATTER OF
FACT, I TEST FIRED IT FIVE TIMES.

Q. OKAY. AND THEN YOU USED THOSE TEST FIRED CARTRIDGES .

AND THE BULLETS FOR YOUR TESTING PURPOSES?

A. CORRECT.
Q. OKAY. IN ADDITION TO RECEIVING THAT WEAPON, DID YOU

ALSO RECEIVE A NUMBER OF UNFIRED .25 AUTO CARTRIDGES?

A. T BELIEVE I RECEIVED SEVEN WITH THE FIREARM AND A
MAGAZINE.
Q0. OKAY. AND WITH THE FIREARM, — I MEAN, WITH  THE SEVEN

CARTRIDGES, WHAT CAN YOU TELL THE JURY —- DESCRIBE THOSE

CARTRIDGES, NOW YOU DESIGNATE THOSE. ARE THEY DIFFERENT
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TYPES? ARE THEY ALL THE SAME OR —- ' ‘

- A. THESE ARE ALL THE SAME, -ROUND-NOSED, WHICH IS VERY

- COMMON, THIS SPOT, BECAUSE IT HAS — LOOKS LIKE A ROUNDED

NOSE ON THE BULLET. THEY ARE BRASS JACKETED OR BRASS CASED

.WITH A COPPER JACKET AND BY WAY OF A KNOWN STANDARD I TOOK

ONES THAT LOOK EXACTLY LIKE THIS AND ONE THAT —— ONE OF
THESE. THESE ARE. FIFTY GRAINS FMJ’S, WHICH MEANS FULL METAL
JACKET. THAT MEANS THE COPPER JACKET GOES ALL AROUND THE

BODY OF THE BULLET EXCEPT FOR AT THE BASE.’

'Q. NOW, WHAT IS THE HEAD STAMP?

A. THE-HEAD STAMP IS W-Y-N .25 AUTO AND THAT JUST MEANS

THIS IS WYNCHESTER BRAND AMMUNITION.

0. OKAY. CAN YOU SHOW THE JURY —— WHEN YOU'RE SAYING HEAD ¢

" STAMP, WHAT IS. IT YOU’RE REFERRING TO?

A. YES. IT’S RIGHT HERE. °

COURT REPORTER: I'M SORRY. I CANNOT HEAR HER.

Q.  OKAY. -

‘A, | THE MARKINGS RIGHT HERE ON THE HEAD OF THE BULLET.

Q. OKAY. IF YOU STEP BACK, I CAN PROBABLY PUT IT ON THE
PRESENTER AND YOU WOULD BE ABLE TO INDICATE -- MATTER OF
FACT, AS WE BEGIN, IF YOU COULD INDICATE ON THE DIAGRAM
STATE’S EXHIBIT 135. |

A. THE HEAD STAMP WOULD USUALLY BE RIGHT IN THIS AREA HERE
AROUND THE PRIMER AND WHAT THAT —- THAT INFORMATION, IT

USUALLY TELLS US WHO MANUFACTURED THE AMMUNITION AND WHAT
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CALIBER IT IS.

Q. AND THE HEAD STAMP ON THESE ITEMS, I GUESS UNLESS YOU

" TURN IT UP SIDEWAYS, IT’S ACTUALLY ON THE -OPPOSITE OR THE

BUSINESS END OF THE BULLET; CORRECT?
A.  CORRECT.
0. OKAY. AND DID ALL OF THESE APPEAR TO BE THE SAME —— I

THINK YOU SAID WYNCHESTER .257? DID EVERYONE OF THOSE APPEAR

.70 BE THE SAME?

A.  YES, THEY DID.

Q. DIDlYOU ALSO RECEIVE A NUMBER OF SEPAéATELY.PACKAGED
UNFIRED ;25'3? HERE’'S ——

A. YES. YES, SIR.

Q. THAT IS STATE’S EXHIBIT 100, INDICATED ON THE HEADBOARD
IN THE BEDROOM. ARE THOSE OF THE SAME MAKE AND MODEL OR
HEAD STAMP AS THE OTHER .25'S?

A. YES, THEY ARE. THEY ARE THE SAME.

Q. DID IT ALL APPEAR TO BE PROPER AMMUNITION FOR THIS
PARTICULAR WEAPON? .

A. YES, IT DID. THEY WERE .25 AUTO‘CALIBER CARTRIDGES AND
THIS IS A .25 AUTO CALIBﬁR GUN.

Q. OKAY. NEXT I WOULD LIKE TO SHOW YOU WHAT’S BEEN
DESIGNATED -AS STATE’S EXHIBIT 115 INDICATED AS THE .25
CALIBER BULLET TO THE RIGHT CHEST. WOULD YOU LOOK AT TﬁAT

AND TELL ME IF YOU CAN IDENTIFY THAT ITEM?

" AL YES, SIR.
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Q. OKAY. AND WHAT WERE YOU ABLE TO DETERMINE —— FIRST, IS
THAT OF THE SAME CALIBER AS ALL THE OTHER AMMUNITION?
A. YES. JUST.BASICALLY IT’S THE SAME WEIGHT AND THE SAME

TYPE OF AMMUNITIONf WHAT WAS I ABLE TO DETERMINE, STATE’S

" EXHIBIT 115 WAS FIRED BY THIS FIREARM AND NO OTHER FIREARM

IN THE WORLD.

Q. SHOW YOU NEXT WHAT'’S BEEN MARKED AS STATE’S EXHIBIT

113. I THINK IT’S YOUR ITEM 22.

YES, SIR.

AGAIN, IT’'S OBVIOUSLY NOT THE CHUNK QF WOOD, BUT———
RIGHT. .

———THE FIRE BULLET, WHAT CAN YOU TELL US ABOUT THAT?
FIRST I WANT TO MAKE SURE THAT IT WAS —— STATE’S |
EXHIBIT 22. WAS ALSO FIRED BY THE RAVEN ARMS' P25.

Q. AND, AGAIN, AS YOU SAID A MOMENT AGO, THAT'’S TO THE

EXCLUSION OF ANY OTHER WEAPON?

A. TO THE EXCLUSION OF ANY OTHER FIREARM.

Q. AND, AGAIN, WAS THAT BULLET ALSO CONSISTENT WITH THE

LIVE AMO THAT YOU HAD?
A. CORRECT. IT'S A ROUND-NOSED FULL METAL JACKET, FIFTY

GRAIN.

Q. NEXT I'LL SHOW YOU STATE’S EXHIBIT 114 INDICATED.THE

PROJECTILE THAT WAS PULLED FROM THE BEDROOM WALL. CAN YOU

' TELL ME WHAT YOU WERE ABLE TO DETERMINE FROM THAT?

A. WITH 114 IT’S CONSISTENT WITH THE ROUND'NOSE,.THE FIFTY

5%7
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GRAIN, COPPER JACKETED, BUT I COULD NOT SAY THAT THIS GUN

FIRED IT, BUT I COULD NOT EXCLUDE THIS GUN, EITHER. IT

COULD HAVE BEEN FIRED BY THIS FIREARM. IT’S JUST THE

MARKINGS WERE SO DAMAGED, I COULD NOT TELL.

Q. AND WHEN YOU SAY SO DAMAGED, OF COURSE, THE JURY’S

AWARE THIS WAS RECOVERED FROM WITHIN A WALL. WHAT — WHEN
YOU SAY SO'DAMAGED, WHAT IS IT THAT CHANGES YOUR ABILITY TO
IDENTIFY?

A. WELL, I COULD POSSIBLY IDENTIFY IT, BUT WHEN WE SAY
THAT SOMETHING WAS FIRED BY, WE WANT THREE HUNDRED AND SIXTY
DEGREES OF SUFFICIENT AGREEMENT. WE DON’T LIKE ONE LAND TO
LOOK REALLY GOOD AGAINST ANOTHER LAND. WE LIKE TO HAVE THE
TOTALITY AND ON THIS —- ON THIS BULLET I JUST DIDN'T FEEL

COMFORTABLE THAT THERE WAS ENOUGH TO SAY THAT IT WAS FIRED

.BY THIS FIREARM.

Q. AND THAT’S BECAUSE THE VERY THINGS YOU'RE TRYING TO
MATCHED WHERE DAMAGED WHEN IT —

A.  CORRECT.

9. OKAY. WHEN YOU SAY IT COULD BE, NOTHING HERE IS

INCONSISTENT WITH THE TYPE OF AMO OR ANYTHING OF THAT

 NATURE?

A. NO. IT’S ALL THE SAME, ROUND NOSED.
0. OKAY. AND, CLEARLY, THIS WAS NOT FIRED FROM THE .45

THAT 'YOU RECEIVED. THIS IS NOT .45 AMMUNITION?

CA. NO,.. IT!S NOT.
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. 0. I'LL NOW SHOW YOU.WHAT’S MARKED AS YOUR SLED NUMBER 13

THROUGH 18 AND THIS IS STATE’S EXHIBITS 101, 102, I'M
ASSUMING 13, 14, 15 AND 16 AND YOU HAD AN OPPORTUNITY TO

PREVIOUSLY -LOOK AT THIS EVIDENCE, AND THESE ARE INDICATED'

* THE CARTRIDGES THAT WERE RECOVERED, THE .25 SPENT

CARTRIDGES. _CAN YOU TELL WHAT RESULTS YOU HAD ON THOSE?

A. ‘THESE WERE ALL BASIC —— FIRED BY THIS FIREARM AND NO
OTHER FIREARM EVER MADE AND THEY WERE ALSO THE SAME BRAND OF
AMMUNITION AS THE UNFIRED CARTRIDGES. |

Q. AND, AGAIN, MAYBE IF YOU COULD USE THE —— I THINK ONE
OF THEM’S OVER HERE AND ‘T APOLOGIZE. STATE'S 106. 'IF.YOU
COULD SHOW THE JURY THE CASING AND THE AREA —— IF YOU COULD

HOLD IT UP WHERE THEY. —— THE AREA THAT YOU WOULD LOOK.AT

- WHEN YOU'’RE TADKING ABOUT THE BACK OF THE EXTRACTOR ROD OR

WHAT KIND OF THINGS YOU'RE —-

A, THIS IS THE HEAD OF THE CARTRIDGE‘CASE. THIS IS

USUALLY THE MOUTH. THIS IS WHERE THE BULLET IS. THIS IS
WHERE, NATURALLY, ON THE HEAD IS WHERE YOUR HEAD STAMP IS
AND AS YOU SEE, W—Y-N .25. I DON'T KNOW IF Y’ALL CAN SEE
THAT. THIS IS YOUR PRIMER. THAT'S WHERE YOUR FIRiNGVPIN
HITS AND CRUSHES THAT PRIMING COMPONENT IN BETWEEN THAT

LITTLE —— THIS IS THE ANVIL AND THE FIRING PIN, WHAT IT DOES

IT CRUSHES THIS PRIMING COMPOUND, WHICH IS AN EXPLOSIVE AND

WHEN THE FIRING PIN HITS IT LEAVES AN INDENTION IN THAT

. PRIMER. WE LOOK AT THAT. THIS IS YOUR HEAD. THAT'S WHERE

RY
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YOUR HEAD STAMP IS AND THAT'’S THE-PRIMER. THAT DIVOT IS
YOUR FIRING PIN IMPRESSION AND. YOUR BREACH FACE MARKINGS,

THAT IS WHERE ON THIS PART OF THE GUN —— I DON'T KNOW IF ANY

- OF YOU CAN SEE THAT, BUT THAT’S HERE. WHEN THAT PART IS

MADE IT’S KIND OF MILLED OR MACHINED, SO WHEN THAT CARTRIDGE
CASE IS BEING FIRED, IT’S BEING BLOWN BACK AGAINST THAT PART

OF THE GUN WITH SUCH FORCE THAT ANYTHING LEFT ON THERE IS

"‘BEING IMPRINTED ON THAT PART OF THE CARTRIDGE CASE AND
| THAT’S WHERE WE GET A BREACH FACE IMPRESSION.

' 'Q. ~~ AND SO AS TO EACH OF THE .25 CARTRIDGES THAT WERE FOUND

THERE IN THE PARKING LOT, AGAIN, WHAT WERE YOUR RESULTS FROM
THOSE?

A. . BASED ON THE FIRING PIN IMPRESSION, THIS FIRING PIN HAS
A UNIQUE DEFECT IN IT THAT WAS PRESENT IN ALL OF MY TESTS
AND WAS PRESENT ON ALL THE FIRED CARTRIDGE CASES. I COULD
SAY THAT THEY WERE FIRED BY THIS FIREARM AND NO OTHER
FIREARM EVER MADE. | ‘

Q. OKAY. AND CONCERNING THE —— AND THAT WAS AS TO ALL SIX
OF THOSE?

A. ALL SIX. _

Q. OKAY. IF WE COULD, WE'LL PACKAGE THESE ITEMS UP NOW.
OKAY. AND I WOULD NOW DIRECT YOUR ATTENTION TO THE .45,
WHICH HAS BEEN MARKED AS STATE’S EXHIBIT 107 AND ASK IF YOU
COULD INDICATE TO THE JURY WHAT YOU OBSERVED IN TESTING IN

REGARDS TO THE .45. -
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A: WHEN I FIRST OPENED THE .45 AND EXAMINED IT I LOOKED AT

IT UNDER A STEREO MICROSCOPE, WHICH ACTUALLY GIVES THE

"MAGNIFICATION AND BRIGHT LIGHT.  THAT'S ALL IT BASICALLY

DOES AND I FOUND SOME POSSIBLE BLOOD EVIDENCE, SO I SWABBED
IT, AIR-DRIED IT AND REPACKAGED IT WITH THE FIREARM AND THEN

I CLEANED THE FIREARM WITH A FOAMICIDE, WHICH IS A HOSPITAL

GRADE DISINFECTANT. ' THEN I DETERMINED THAT IT WOULD

FUNCTION. I LOOKED AT WHAT OTHER TYPE OF EVIDENCE I HAD AND

TEST FIRED THIS FIREARM FIVE TIMES.
0. OKAY. AND DID IT —- IT APPEARED THAT THE TEST FIRING,

" YOU SAID IT WOUﬁD FUNCTION? IT WAS IN PROPER WORKING ORDER?

A, THAT'’S CORRECT.
Q. AND THE AMMUNITION THAT YOU RECEIVED WHEN YOU RECEIVED

THE FIREARM, WHAT DID YOU RECEIVE IN THIS INITIAL ITEM

STATE’S EXHIBIT 1072

"A. I RECEIVED FOUR JACKETED HOLLOW POINT .45 CALIBER CORE

BOND PIECES OF AMO.
0. AND, AGAIN, CORE BOND, IS THAT INDICATED ON.THE HEAD

STAMP AREA MUCH LIKE THE WYN .25 WOULD BE?
A. YES, SIR. CORE BOND IS ANOTHER. AMMUNITION MANUFACTURER

JUST LIKE WYNCHESTER.
Q. OKAY. AND, NOW, WHAT IS THE MAGAZINE?

A. THIS IS WHAT WE CALL A DETACHABLE BOX MAGAZINE, 'CAUSE

IT LOOKS LIKE A BOX AND IT'S MADE TO-FIT IN TO THE MAGAZINE

WELL.

__Ea




532

-

© W O N 00 U A W N

SUZANNE F. CROMER.— DIRECT BY MR. POPE: I 532

Q. OKAY. AND DID YOU ALSO RECEIVE AN ADDITIONAL MAGAZINE?
A. YES, I DID. |

Q. OKAY. AND WAS IT ALSO FUNCTIONAL OR APPEARED TO WORK
WITH THE SAME WEAPON?

A. YES, IT DID. IT WAS —— IT’S A TAURUS MAGAZINE MADE FOR

‘THE PT145 MILLENNIUM MODEL FIREARM.

Q. OKAY. AND DOES CORE BOND .45 AUTO PLUS P, WAS THIS THE
APPROPRIATE AMMUNITION TO BE FIRED FROM THIS WEAPON?
a. YES, IT IS.

Q. DID YOU ALSO RECEIVE STATE’S EXHIBIT 108, A LIVE .45

' CALIBER ROUND FROM THE CENTER CONSOLE OF THE NISSAN, DID YOU

RECEIVE THAT ITEM ALSO?
A. YES, I DID. MAY I OPEN IT?

Q. YES, MA’AM. |

A. AND IT WAS ANOTHER .45 PIECE OF AMMUNITION THAT WAS
CORE BOND PLUS P, WHICH IS JACKETED HOLLOW POINT. IT WAS

THE SAME TYPE OF AMMUNITION THAT WAS RECEIVED WITH THE

.FIREARM.

Q. lAND, AGAIN, IT FUNCTIONED APPROPRIATELY AND WAS

CONSISTENT WITH THE OTHER AMMUNITION?

A. YES, SIR.

Q. DID YOU ALSO RECEIVE A NUMBER OF ITEMS THAT I WOULD
CALL BULLETS, THE ACTUAL INTERIOR OF —-- IN OTHER WORDS, THE

_INSIDE PART, THE EXPELLED PART OF THE BULLET? DID YOU

ACTUALLY .RECEIVE —— WHAT DO YOU CALL THOSE ITEMS? .WHAT DO
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MARKED AS:YOUR EXHIBIT NINE, OUR STATE”S'EXHIBIT‘117

WHAT, IF ANY, TESTING YOU WERE ABLE TO DO ON TEAT.

Q. AND I WILL NOW.SHOW YOU WHAT'S BEEN MARKED AS YOUR 10,

f‘COLOR. “WHEN WE RECEIVE BULLETS FROM AUTOPSY,'ESPECIALLY

Q. OKAY{:_SO THE COPPER JACKET WOULD BE THE AREA THAT YOU
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YOU CALL THIS?

A. THAT’S A BULLET;

Q OKAY. DID YOU RECEIVE A NUMBER OF BULLETS?
A. YES, SIR, I DID. I BELIEVE I RECEIVED FOUR.
Q

I WANT TO CALL YOUR ATTENTION FIRST TO WHAT’S BEEN

INDICATED AS RECOVERED FROM THE RIGHT UPPER THIGH, BUTTOCK

AREA, A BULLET. DID YOU RECEIVE THAT AND TELL THE JURY

A. YES, I DID RECEIVE THIS AND I DETERMINED AFTER
COMPARING IT TO MY TEST FIRES FROM THIS FIREARM THAT IT- WAS

FIRED BY THIS FIREARM AND NO OTHER FIREARM EVER MADE.

STATE’S EXHIBIT 118 INDICATED A BULLET, THE PROJECTILE FROM
THE VICTIM’S HEAD AREA, SKULL. CAN YOU INDICATE WHAT THOSE
ITEMS ARE? |

A. YES. THIS IS A COPPER JACKET FRAGMENT AND IT APPEARS

BLACK IN COLOR AND I CAN'T REALLXVEXPLAIN WHY IT’S BLACK IN

FROM THE HEAD OR FROM THE STOMACH, SOMETIMES THEY - TURN BLACK
JUST BECAUSE OF THE CHEMICALS_IN THE BODY MAKE IT TURN BLACK
AND THAT MAKES IT UNSUITABLE FOR IbENTiFICATION. THE- OTHER
PIECES ‘THAT ARE ALONG WiTH'IT ARE-PIECES OF THE CORE, THE

RED CORE, AND THAT RED CORE’S INSIDE THAT COPPER JACKET.
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WOULD NORMALLY LOOK .FOR THOSE LANS AND GROOVES———

A. RIGHT.
Q. ———AND STRIATIONS?

A. BECAUSE THE JACGKET IS THE PART THAT COMES IN CONTACT
WITH THE INSIDE OF THE GUN BARREL.
Q. AND THAT WOULD BE, WHEN YOU’RE SAYING THE JACKET, IS

THE COPPER PART THAT’S HERE?

' A.  CORRECT.

Q. AND SO BECAUSE OF THE CHEMICAL NATURE, YOU CAN'T LOOK
AT THE LANS AND GROOVES ON THE BLACK ONE?

A. CORRECT.

Q. OKAY. BASED ON YOUR OBSERVATION OF THIS AMO AND YOUR

TEST AMO, DOES IT SEEM TO BE THE SAME COMPONENTS? 1IN OTHER

WORDS, IS IT CONSISTENT WITH THE JACKET TYPE AND THE SIZE

ANO?
A. YES, IT WAS. THESE HAVE A — THESE ARE A'JAéKETED
HOLLOW POINT LIXE A SIX PETAL NOSE. THIS IS CONSISTENT WITH
A HOLLOW POINT WITH A SIX PETAL NOSE. _

Q. OKAY. NEXT I'LL CALL YOUR ATTENTION TO WHAT’S MARKED
AS YOUR STATE'’S EXHIBIT —-- YOUR EXHIBIT 12, STATE'’S ExHIBIT
119 AND ASK IF YOU CAN LOOK AT THIS. THIS IS INDICATED AS
THE BULLET:JACKET AND FRAGMENTS FROM THE VICTIM’'S ARM. 1IF
YOU COULb TELL ME IF YOU CAN IDENTIFY THAT.

A. YES, I CAN. AND AS Y’/ALL CAN SEE, WE DIDN’T GET MUCH

. RECEIVED IN THIS ONE AND THIS WAS UNSUITABLE FOR
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IDENTIFICATION. I COULD NOT EVEN RELIABLY DETERMINE THE
CALIBER OF THIS BULLET, BUT I WOULD SAY THAT IT’S MORE
CONSISTENT WITH A. HOLLOW POINT BECAUSE OF IT BEING
FRAGMENTED .- |

Q. OKAY. AND WHEN YOU TALKED -— YOU SAID SOMETHING ABOUT
WAS IT PETALED. AM I SAYING THAT RIGHT?

A. RIGHT.

0..  YOU WERE TALKING ABOUT PETALED. WHAT ARE YOU TALKING
ABOUT IN THERE? |

A. IF YOU ACTUALLY LOOK AT THIS PIECE OF AMMUNITION,
HOLLOW POINTS ARE DESIGNED FOR PERSONAL DEFENSE. WHEN
THEY’RE MADE THEY'RE MADE TO HIT THE TARGET AND EXPEND ALL

t

THEIR ENERGY OR OPEN UP INSIDE THEIR TARGET. SO IF YOU LOOK

AT THIS PIECE OF EVIDENCE, YOU CAN SEE LITTLE SLITS. THAT’S

WHAT WE CALL PETALS ON THE NOSE OF THE BULLET. LIKE I SAID,

IT’S MADE TO HIT THAT TARGET, EXPEND ALL; THAT ENERGY INSIDE

THE TARGET. IT'S NOT MADE TO GO THROUGH. I DON’T KNOW IF

Y/ALL CAN SEE IT BACK THERE.
Q. SO WITH THE ELBOW, YOU WERE NOT ABLE TO GET ENOUGH TO

PIECE IT TOGETHER,. BUT WAS IT PARTS AND PIECES OF —

A, IT COULD HAVE BEEN.
0. OKAY. AND, FINALLY, I CALL YOUR ATTENTION TO STATE'S

 EXHIBIT 116, WHICH WAS RECOVERED ON THE GROUND AT THE SCENE,

YOUR ITEM 124, AND ASK WHAT YOU CAN TELL ME ABOUT THAT ITEM.

‘A. LIKE I SAID BEFORE, THE JACKET IS THE PART THAT COMES
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IN CONTACT WITH THE GUN BARREL. SO I COULD RELIABLY
DETERMINE THAT THIS JACKET WAS FIRED THROUGH TEIS FIREARM
AND NO OTHER FIREARM EVER MADE, BUT SINCE THE CORE IS
PROTECTED BY THAT JACKET, I COULD NOT SAY WHERE THE CORE
CAME FROM. I COULD ONLY ASSUME THAT THESE ARE PART OF ONE
PIECE OF AMMUNITION.

Q. FINALLY,.I CALL YOUR ATTENTION TO STATE’S EXHIBIT 111,

112, AND 110 DESIGNATED AS THREE EMPTY .45 CALIBER CASINGS

'RECOVERED AT THE SCENE. COULD YOU RELATE TO THE JURY WHAT

DETERMINATIONS YOU MADE CONCERNING THOSE?
A. - YES. THESE CARTRIDGE CASES WERE ALL FIRED BY THIS
FIREARM AND NO OTHER FIREARM EVER MADE AND THEY'RE ALSO THE
SAME BRAND AND TYPE AS THIS AMMUNITION I RECEIVED WITH THE
FIREARM. . |
Q. ALL THE .45 AMMUNITION THAT YOU RECEIVED, WAS IT ALL OF

THE SAME BRAND AND TYPE?

A YOU CAN’'T RELIABLY DETERMINE THE TYPE ON THE FIRED

BULLETS, BUT THEY WERE CONSISTENT WITH THE CORE BOND
AMMUNITION THAT I RECEIVED.

0. AND THE SAME WITH THE .25, WERE THEY ALL CONSISTENT
WITH THE WYN .25?

A. YES, THEY WERE.

Q. OKAY. THANK YOU. YOU CAN HAVE A SEAT. PURSUANT TO MY

_ REQUEST. OVER LUNCH, .DID YOU' CONTACT THE STATE LAW

ENFORCEMENT DIVISION CONCERNING A CONCEALED WEAPONS PERMIT?
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A. YES, I DID.
Q. DID YOU DETERMINE, DOES MR. WOODY HAVE A CONCEALED

- WEAPONS PERMIT IN SOUTH CAROLINA?

'A. NO, HE DOES NOT.

MR. POPE: THANK YOU, MA’AM. ANSWER ANY QUESTIONS MR.

DELGADO MAY HAVE.
MR. DELGADO: MS. CROMER, I HAVE NO QUESTIONS. THANK

THE COURT: THANK YOU, MA’AM. YOU MAY STAND DOWN,
MA’AM. WOULD YOU LIKE THIS WITNESS EXCUSED, SOLICITOR?

MR. POPE: THE STATE WOULD.

| THE COURT: ANY OBJECTION, MR. DELGADQ?

MR. DELGADO: NO OBJECTION.

THE COURT: THANK YOU FOR COMING, MA’AM. YOU MAY BE
EXCUSED AT THIS,TIME..

MR. POPE: YOUR HONOR, THE STATE WOULD REST.

THE COURT: ALL RIGHT. IF COUNSEL WOULD APPROACH JUST
A MINUTE FOR SCHEDULING PURPOSES .

(WHEREUPON, A BENCH CONFERENCE WAS HELD IN THE PRESENCE
OF THE COURT REPORTER AND THE JURY, BUT OUT OF THE HEARING
OF THE COURT REPORTER AND THE-JURY.’

THE COURT: MADAM FORELADY, MEMBERS OF THE JURY PANEL,
IT'S NOW A.LITTLE AFTER 3:30 BY THE COURTROOM CLOCK.
THERE’S{SOME'MATTERSfTHAT I'M GOING TO NEED TO TAKE UP WITH

COUNSEL OUT OF YOUR PRESENCE. THERE’S NO SENSE.YOUR SITTING
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BACK IN THE JURY ROOM WHILE WE DO THAT. SO WHAT WE’'RE GOING

TO DO IS —— IT'S GETTING FAIRLY LATE IN THE DAY. WE'RE
GOING TO GO AHEAD AND ADJOURN FOR THE DAY, MAKE SURE YOU'’RE .

NOT JUST SITTING BACK THERE FOR SOME CONSIDERABLE PERIOD OF

TIME AND EXCUSE YOU FOR THE BALANCE OF THE DAY. I WOULD ASK

THAT YOU BE BACK IN THE JURY ROOM IN THE MORNING AT 9:30
READY TO-GO AT THAT TIME. | | '

ON THE OVERNIGHT RECESS, I WANT TO REMIND YOU AGAiN,
PLEASE DO NOT DISCUSS THIS CASE AMONG YOURSELVES OR WITH
ANYONE ELSE YOU MIGHT SEE ON AN OVERNIGHT RECESS FROM THE
COURT AND THAT INCLUDES FAMILY, FRIENDS OR ANYONE ELSE YOU
MIGHT TALK TO YOU —— TRY TO TALK TO YOU ABOUT IT. IF THEY
TRY TO TALK TO YOU ABOUT IT, PLEASE DON’T DO THAT. JUST
TELL THEM YOU CAN/T TALK ABOUT IT. YOU’LL DISCUSS IT WITH
THEM AFTER THE TRIAL.

IF THERE SHOULD BE ANY MEDIA COVERAGE OF THIS TRIAL AND
THERE MAY VERY WELL BE MEDIA COVERAGE OF THE TRIAL, PLEASE
DO NOT READ, LISTEN TO OR WATCH ANY MEDIA ACCOUNT OF THIS
TRIAL UNTIL AFTER IT’'S OVER. IT’S VERY IMPORTANT THAT YOU |
MAKE YOUR DECISION SOLELY ON THE SWORN TESTIMONY AND
EVIDENCE THAT COMES IN THROUGH THE TRIAL AND NOT FROM ANY -
OTHER SOURCE. THAT’S VERY, VERY IMPORTANT, SO PLEASE ABIDE

BY THAT. THANK YOU. PLEASE HAVE A PLEASANT EVENING TONIGHT

'AND PLEASE BE BACK IN THE JURY ROOM IN THE MORNING AT 9:30.

W e

THANK -YOU.
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(JURY OUT AT 3:35 P.M.)
THE COURT: ALL RIGHT. COUNSEL, I THINK WHAT WE NEED

TO DO IS DECIDE WHICH‘POTENTIAﬁ WITNESS MIGHT BE CALLED.
WELL, LET’S —— LET ME GET THE CART BEFORE THE HORSE. LET ME

HEAR FROM-EITHER PARTY AS TO ANY MOTIONS YOU MIGHT MAKE —-

'WISH TO MAKE AT THIS TIME. ANYTHING FROM THE STATE? .

MR. POPE: NOTHING FROM THE STATE, YOUR HONOR.

THE COURT: FROM THE DEFENSE, MR. DELGADO?
| MR. DELGADO: - YOUR HONOR, I RESPECTFULLY REQUEST THAT
THE COURT DIRECT A VERDICT ON THE CHARGE OF CONSPIRACY.
FIRST, THERE HAS BEEN NO TESTIMONY FROM ANY OTHER
CONSPIRATOR, NUMBER 1. NUMBER 2, THE ONLY THING RELATING TO

~

THE FACTS OF THE CASE INTRODUCED BY THE STATE IS A STATEMENT

- BY THE DEFENDANT. THE CONSPIRACY COUNT ALLEGES PROOF OF

CONSPIRACY TO-MURDER. SPECIFICALLY, MR. WOODY’'S STATEMENT
SAYS —— IF I CAN FIND IT. YOUR HONOR, I FORGET THE EXAMPLE

OF THE IDENTIFICATION NUMBER POSED BY THE GOVERNMENT WHEN

© THEY -INTRODUCED THIS THROUGH MS. BLACKWELDER YESTERDAY

| AFTER— —— YESTERDAY  EVENING. -

YOUR HONOR, THERE IS NO INTENT EVIDENCED THROUGH THAT
STATEMENT TO MURDER. THERE’'S NOTHING TO INDICATE —-— THE
ONLY THING..IN ANY SHAPE, FORM OR FASHION, AS I WAS DRIVING

AT FIRST, BUT THEN I - WAS TOO DRUNK TO DRIVE AND I PULLED

- OVER AND EITHER DESMOND OR DEBREZIO DROVE. I DON'T KNOW

WHICH ONE. I THINK I GOT IN THE BACK SEAT. I DON’T
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REMEMBER GETTING IN OR OUT OF THE CAR. 'BREZIO STATED THERE
GOES THE N THAT SNUCKED ME. I HAD MY GUN IN MY PANTS. IT
WAS A .45 AUTO. WHOEVER WAS DRIVING DID A U-TURN AND THEN
WE GOT OUT OF THE CAR AND ALL I SAW WAS THIS N REACHiNG AND

PULLING BACK. HE WAS LIKE REACHING IN HIS BACK AND WAS LIKE

YO, AND HE WAS BACKING UP AND THEN MY GUN CAME OUT AND I

FIRED THREE SHOTS. FURTHER IN THAT STATEMENT, ’‘BREZIO
CALLED ME LIKE A COUPLE OF DAYS BEFORE AND TOLD ME ABOUT
THIS N SNUCKING HIM AND I WAS LIKE DO I KNOW THE N AND HE
TOLD ME THAT I HAD SEEN HIM ONE TIME IN STONE HAVEN. I
THOUGHT THAT THIS WAS GOING TO BE A FIGHT, BUT THEY TdLD ME
THAT THE DUDE WAS A DRUG DEALER AND HE HAD BAD BOYS.

YOUR HONOR, IT SEEMS TO ME THAT THAT CASE, UNDER TﬁE
RELATIVE CASE LAW, FROM MY RECOLLECTION OF THE CASE FROM
ORANGEBURG COUNTY CLERK WAS SCHROCK, SOMETHING LIKE THAT, IT
INDICATES WHETHER IT’S SUSPICION AS OPPOSED TO PROOF EVEN IN
A LIGHT MOST FAVORABLE TO THE GOVERNMENT, WHERE THERE SIMPLY
IS SUSPICION OF PROOF.OF CONSPIRACY TO MURDER, NOT TO DO
ANYTHING ELSE, CONSPIRACY TO MURDER, THE COURT MUST SHOW AND
MUST DIRECT A VERDICT OF NOT GUILTY MEANING IN —— ON THAT
CONSPIRACY COUNT. I ASK THE COURT TO DO THAT.

THE COURT: STATE WISH TO BE HEARD ON THE MOTION?

MR. POPE: YOUR HONOR, JUST BRIEFLY. IF YOU TAKE THAT

IN CONJUNCTION WITH THE PHYSICAL EVIDENCE, THE ATTEMPT TO

CATCH HIM BEFORE HE GOES IN. THE APARTMENT. THEY. BASICALLY
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AMBUSHED HIM. AND WORKING IN CONCERT, I THINK BASICALLY JUST

WHAT MR. DELGADO READ WOULD BE SUFFICIENT TO CARRY THE —-

'~ BUT THERE'S AN ABUNDANCE OF PHYSICAL EVIDENCE PAST THAT THAT

THEY WERE WORKING IN CONCERT FOR THIS PURPOSE.

THE COURT: CONSPIRACY IS DEFINED AS A COMBINATION

| BETWEEN TWO OR MORE PERSONS FOR THEfPURPOSE OF ACCOMPLISHING

- AN UNLAWFUL OBJECT OR UNLAWFUL OBJECT BY UNLAWFUL MEANS AND

SO LOOKING AT THE EVIDENCE IN A LIGHT. MOST FAVORABLE TO THE

STATE, WHICH THE COURT IS REQUIRED TO DO ON A MOTION FOR

. DIRECTED. VERDICT, I FIND THAT THERE IS SUBSTANTIAL EVIDENCE

FROM WHICH THE JURY COULD INFER FROM THE EVIDENCE THAT THE
STATE HAD PROVEN THE ELEMENTS OF THIS OFFENSE BEYOND A
REASONABLE DOUBT. |

NOW, YOU GOT THE STATEMENT OF THE DEFENDANT IN THIS
CASE, MR. WOODY, AND HE INDICATES —- CONSPIRACY DOESN'T HAVE

TO BE FOR ANY CONSIDERABLE PERIOD OF TIME AS I UNDERSTAND

-IT, BUT WE HAVE FROM HIS OWN STATEMENT THAT HE HAD DISCUSSED

THE ALLEGED VICTIM AND SOMETHING THAT HAPPENED BETWEEN

DEBREZIO CAMPBELL: AND THE ALLEGED VICTIM A COUPLE OF DAYS

BEFORE, THAT HE HAD DISCUSSED THAT WITH HIM AND SO —— AND ON

THIS PARTICULAR NIGHT HIS STATEMENT WAS THAT WE SAW HIM,

THAT WE TURNED AROUND AND WE WENT BACK THERE AND THEN WE'VE

GOT TESTIMONY FROM A WITNESS, THE FIRST WITNESS THAT
TESTIFIED{'KIMBERLY BOWDEN. MS. BOWDEN TESTIFIED THAT SHE

FOLLOWED THE ALLEGED VICTIM INTO THE PARKING AREA OR INTO

541
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THE APARTMENT AREA AND INTO THE PARKING AREA OF THE
APARTMENTS WHERE THEY BOTH LIVED CLOSE TO EACH OTHER, THAT
SHE WAS FOLLOWING THE ALLEGED VICTIM IN AND THEN THIS CAR
SUDDENLY TURNED AROUND AND GOT BEHIND-HER RIGHT ON HER '
BUMPER WITH THE BRIGHT LIGHTS ON ANb FOLLOWED HER ALL THE
WAY IN, THAT SHE PARKED HER CAR, THE ALLEGED VICTIM PARKED
HIS CAR, HE YELLED AT HER ANb THEY STARTED WALKING TOWARDS.
EACH OTHER, HE WALKING DOWN FROM WHERE HE PARKED HIS- CAR,
SHE WAS WALKING ﬁP FROM WHERE SHE PARKED HER CAR AND.THEY
WERE GOINGlTO ENGAGE JUST IN A GENERAL CONVERSATION. |

» HER TESTIMONY WAS THAT SHE SAW THIS OTHER CAR THEN COME
ON UP BEHIND THE ALLEGED ViCTIM AND SHE THOUGHT THAT WAS
SOMEONE WHO JUST WANTED TO TALK HIM. °~ SHE - I THINK SHE
SAID HOME BOYS OR SOMETHING, SOME PEOPLE, SOME FRIENDS OF
HIS HE kNEW, I TAKE IT FROM HER TESTIMONY, AND THAT SHE
DIDN’T WANT TO INTERFERE WITH THAT, SO SHE JUST TURNED
AROUND AND WENT BACK TOWARDS HER APARTMENT AND THAT THE

ALLEGED VICTIM WAS WALKING TOWARDS HER, HAD HIS BACK TO THEM

- AND TO"™MER” KNOWLEDGE OR HER IMPRESSION WAS HE DIDN’T EVEN

- KNOW THEY WERE THERE.' SHE SAYS ALMOST IMMEDIATELY THERE

WERE GUNSHOTS.

WE’VE GOT TESTIMONY AND PHYSICAL EVIDENCE WHICH SHOWS
THERE WERE TWO DIFFERENT WEAPONS USED BY TWO DIFFERENT
PEOPLE, ONE I THINK, IS INDICATED TO BE IN THE POSSESSION OF

DEBREZIQO CAMPBELL, THE OTHER ONE IN POSSESSION OF MR. WOODY

S
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AND OWNED BY HIM, BUT THEN THERE'’S PHYSICAL EVIDENCE THAT

"THE SHOTS WERE FIRED FROM BOTH OF THOSE WEAPONS THERE ON THE

SCENE FROM SLIGHTLY DIFFERENT ANGLES AND FAIRLY CLOSE TO

' WHERE THE ALLEGED VICTIM LAY.

I THINK THERE IS SUBSTANTIAL EViDENCE-FROM_WHICH THE

JURY COULD INFER THAT THE PARTIES CONSPIRED TOGETHER TO

COMMIT THE MURDER. I THINK THAT IT’S UP TO THE JURY,

OBVIOUSLY THE COURT DOES NOT WEIGH THE EVIDENCE. THE JURY

' WEIGHS THE.EVIDENCE. THE FUNCTION OF THE COURT IS TO'DECIDE

WHETHER THERE IS ANY SUBSTANTIAL EVIDENCE FROM WHICH THE
JURY:COULD INFER THAT THE STATE HAD PROVEN ITS CASE BEYOND A
REASONAB#E DOUBT. I FiND_THERE IS SUBSTANTIAL EVIDENCE. I,
THEREEORE, DENY YOUR MOTION FOR A DIRECTED VERDICT ON THE

CRIMINAL CONSPIRACY ISSUE.
MR. DELGADO: YOUR HONOR, IS THERE ANYTHING ELSE I NEED

TO DO TO PRESERVE THAT ISSUE?

-~ THE COURT: I THINK'YOU'VEjSUBSTANTIALLX PRESERVED IT

FOR THE RECORD; YES, SIR.
MR. DELGADO: THANK YOU. YOUR HONOR, SINCE OUR LAST IN

CAMERA GET.TOGETHER}-THERE’S SOMETHING i WANT TO DISCUSS

WITH MY CLIENT THAT I THINK THAT I NEED FIVE MINUTES WITH

'HIM. WOULD THAT —- BEFORE WE BRING IN THE CAMPBELLS.

THE COURT: WELL, LET ME BE SURE THAT I'VE GIVEN YOU
EVERY OPPORTUNITY. ARE THERE ANY OTHER MOTIONS YOU WISH TO

MAKE AT THIS TIME?
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MR. DELGADO: OH, I’M SORRY, YOUR HONOR. NO, THERE’S
NO OTHER MOTIONS.
THE COURT: NO OTHER MOTIONS. ALL RIGHT, SIR. YEAH, I

WILL DO THAT. LET’S TAKE ABOUT FIVE MINUTES OR SO AND I’LL

~ STEP BACK JUST A MINUTE AND THEN I DON’'T KNOW HOW WE'RE

GOING TO COORDINATE THIS. LET ME SAY I HAVE COUNSEL FOR THE
CAMPBELLS PRESENT. WHICHEVER ONE IS PRESENT, I THINK WE
NEED TO BRING THEM OUT AND PLACE THEM UNDER-OATH AND FIND
OUT FROM THEM THEIR POSITION AS TO THEIR TESTIFYING IN THIS
CASE. WE’LL DO THAT ONE AT A TIME. I CERTAINLY WANT THE
ATTORNEYS PRESENT WHEN WE'RE DOING THAT AND WHICHEVER ONE IS
AVATLABLE FIRST, WE CAN DO THAT. LET'S JUST TAKE ABOUT FIVE
OR TEN MINUTES, ‘WE’'LL COME BACK AND THEN WE'LL DO THAT.
(WHEREUPON, A BRIEF RECESS WAS OBSERVED.)
. THE CLERK: SIR, PLEASE RAISE YOUR RIGHT HAND, PLACE
YOUR LEFT HAND ON THE BIBLE.
(DESMOND ' CAMPBELL, BEING FIRST DULY SWORN, WAS EXAMINED
BY THE COURT AND TESTIFIED AS FOLLOWS): |
"'THE. COURT: MR. CAMPBELL, PLEASE HAVE A SEAT IN THE
WITNESS CHAIR SO WE —- WE NEED TO RECORD YOUR TESTIMONY.
MR. CAMPBELL, WE ARE CLOSE TO THE POINT IN THIS TRIAL IN
WHICH YOU'RE WELL AWARE THAT IS GOING ON AT THIS TIME AND
YOU,ﬁAY BE CALLED AS A WITNESS IN THIS TRIAL. MY QUESTION
TO YOU IS IF YOU ARE CALLED AS A WITNESS IN THIS TRIAL, DO

¥OU .PLAN TO TESTIFY IN THIS TRIAL?
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MR. DESMOND CAMPBELL: YES, SIR.

THE COURT: YOU PLAN TO TESTIFY?

MR. DESMOND CAMPBELL: (NODS HEAD AFFIRMATIVELY)

THE COURT: AND YOU’VEUDISCUSSED‘THAT WITH YOUR

ATTORNEY? |

MR. DESMOND CAMPBELL: YES, SIR.

THE COURT: AND YOU PLAN TG TESTIFY; IS THAT'QORRECT?
MR. DESMOND CAMPBELL: YES, SIR.

THE COURT: ALL RIGHT. THAT’S ALL THE QUESTIONS I HAVE

- AT THIS TIME FOR MR. CAMPBELL. ALL RIGHT. MR. CAMPBELL,

YOU CAN STAND DOWN, SIR.
MR. POPE: WE HAVE NO QUESTIONS.

-:THE COURT: WELL, MY ONLY PURPOSE IN CALLING HIM AT

. THIS TIME IS JUST TO DETERMINE IF HE PLANS TO TESTIFY.

THANK YOU.
NOW, I GUESS WE'LL HAVE TO THEN GET MR. DEBREZIO

CAMPBELL OVER AND WE'LL DO THAT. ASK THEM HOW LONG IT WOULD

“TAKE TO GET DEBREZIO CAMPBELL OVER. HE NEEDS TO TAKE

- DESMOND- CAMPBELL BACK AND BRING MR. DEBREZIO CAMPBELL; HOW

LONG WILL iT TAKE FOR THAT?

MR. STALEY: YOUR HONOR, MAY I TAKE A MATTER UP WITH
YOU IN_CHAMBERS?

THE COURT: YES, SIR.

(WHEREUPON, AN IN CAMERA HEARING WAS HELD OUT OF THE

PRESENCE OF THE COURT REPORTER. )
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THE CLERK: PLEASE RAISE YOUR RIGHT HAND, PLACE YOUR

LEFT HAND QN.THE BIBLE.
 (DEBREZIO CAMPBELL, BEING FIRST DULY SWORN, WAS
EXAMINED AND TESTIFIED AS FOLLOWS):

THE COURT: HAVE A SEAT RIGHT HERE, PLEASE, SIR, IN THE
WITNESS STAND. SIR, FOR THE RECORD YOU’'RE DEBREZIO
CAMPBELL; IS THAT CORRECT?

MR. DEBREZIO CAMPBELL: YES.

THE COURT: MR.. CAMPBELL, WE'RE TO THE PART OF THE
TRIAL, AND YOU’'RE AWARE OF THE TRIAL THAT'S GOING ON, AND
WE'RE TO THAT PART OF THE TRIAL OR SOON WILL BE WHERE YOU
MAY BE CALLED AS A WITNESS IN THIS CASE. IF YOU WERE TO BE
CALLED AS A WITNESS IN .THIS CASE BY EITHER SIDE OF THE CASE,
DO YOU PLAN TO TESTIFY IN THE CASE?

' MR. DEBREZIO CAMPBELL: NO.

THE COURT: YOU DO NOT PLAN TO TESTIFY?

MR. DEBREZIO CAMPBELL: NO.

THE COURT: ALL RIGHT. THANK YOU, SIR. THAT'S THE
ONLY QUESTION I HAD FOR TODAY. THAT WAS OUR ONLY PURPOSE,
TO DETERMINE WHETHER YOU PLAN TO TESTIFY OR NOT TESTIFY.
ALL RIGHT. THANK YOU, SIR. YOU MAY RETURN. THANK YOU.

YOU WOULD -- IF YOU WERE TO BE CALLED, IT WOULD BE IN ALL

LIKELIHOOD TOMORROW, BUT YOU MAY NOT BE CALLED AS A WITNESS.

- OKAY.

DEPUTY: SO I CAN SEND HIM BACK NOW?
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THE COURT: YES, SIR. NOW WE KNOW WHERE WE ARE AND .
IT'S NOT EXACTLY WHAT YOU EXPECTED, IS IT, COUNSEL?

MR;~DELGAbO:; YOUR HONOR, I STOPPED EXPECTING ANYTHING
IN THIS CASE. -

THE COURT: - OKAY.
.MR. DELGADO: CAN WE NOW TALK ABOUT WHETHER  OR NOT HIS

STATEMENTS COME IN, IN OTHER WORDS, UNDER THE RULE AS-

- OPPOSED TO THE —-— IF I SAY THE RULE, I GUESS I'M TALKING

ABOUT THE NON-HEARSAY STATEMENT BY A WITNESS WHO’S

UNFAVORABLE OR THE CONSTITUTIONAL ASPECT OF CONFRONTATION OR

OF .DUE PROCESS.
THE COURT: LET ME EXPLAIN, THERE ARE A COUPLE OF

CONCERNS. WE'RE BREAKING INTO.SOME NEW AREA OF THE LAW.

I’'M PRETTY MUCH UP ON IT. I’'M NOT SURE COUNSEL IS UP ON IT.-

HERE’S THE THING: IT’S NOT -- YOU’RE NOT TALKING ABOUT A
STATEMENT AGAINST THE INTEREST OF THE DEFENDANT IN THIS
CASE. YOU'RE NOT TALKING ABOUT THAT, SO YOU —— IF YOU WERE

TALKING ABOUT A STATEMENT WHICH WOULD BE HARMFUL TO THE

 DEFENDANT, OBVIOUSLY YOU’D WANT THE RIGHT TO CONFRONTATION

WITH REGARD TO THAT. IS THAT CORRECT, COUNSEL?

MR. DELGADO: YES, SIR.

THE:- COURT: 1IN THIS CASE WHAT YOU'RE SEEKING TO HAVE
INTRODUCED IS A STATEMENT BY DEBREZIO CAMPBELL WHICH-IS--—

MAY OR MAY NOT BE, I ASSUME, AS FAVORABLE TO YOU. SO YOU'RE

' SEEKING.TO GET THAT IN AS OPPOSED TO TRYING TO STOP A

47
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" STATEMENT FROM COMING IN; IS THAT CORRECT .

MR. DELGADO: THAT'’S CORRECT.

"THE COURT: SO OBVIOUSLY IT'S NOT A CONFRONTA&ION ISSUE
WITH YOU; CORRECT?

MR. DELGADO: THAT'S CORRECT.

THE COURT: THAT'’S RIGHT. BUT IT IS A CONFRONTATICN
ISSUE FOR THE STATE. SO THE REAL QUESTION IS YOU WOULD SAY

—— SAID TO ME EARLIER THAT YOU THINK IT'’S A SIXTH AMENDMENT

ISSUE ONLY INSOFAR AS THE -DEFENDANT IS CONCERNED, BUT I SEE

THIS AS BEING A NEW EVIDENCE RULE ESSENTIALLY, NOT A RULE AS

SUCH, BUT AN EVIDENCE —— PURSUANT TO CASE LAW WHICH SAYS

THAT —— CHANGES THE LAW AS WE'VE KNOWN IT FOR YEARS AND

' WHEREAS PREVIOUSLY IF A WITNESS IS UNAVAILABLE TO TESTIFY

FOR WHATEVER REASCN, iNTENTiONALLY OR OTHERWISE. MAYBE THEY
WERE DEAD, MAYBE THEY'VE MOVED AWAY YOU COULDN'’T LOCATE
THEM, BUT THEY HAD MADE A STATEMENT UNDER OATH. THE OTHER
SIDE OF THAT STATEMENT HAD A RIGHT OF'CONFRONTATIONlOFlTHAT

WITNESS TO CROSS—EXAMINE THAT PERSON CONCERNING THAT

" STATEMENT AND THAT’S AN IMPORTANT RIGHT. THERE ARE

EXCEPTIONS TO THAT THAT THE COURT COULD CONSIDER. ONE OF
THOSE WAS RELIABILITY. OTHERS.WOULD BE USUAL EXCEPTIONS TO
THE ﬁEARSAY RULE WHICH MIGHT BE PRESENT SENSE IMPRESSION OR
OTHER VARIOUS AND SUNDRY EXCEPTIONS TO THE RULE. .ONE OF
THOSE,ZOF éOURSE, JUST BEING.-IF THE COURT FOUNbVTHAT THE

STATEMENT WAS OTHERWISE: RELIABLE. IT MIGHT BE A STATEMENT
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AGAINST INTEREST. VARIOUS OTHER REASONS THAT THE COURT
MIGHT LOOK TO SEE IF IT WAS. A RELIABLE STATEMENT.

| AS I UNDERSTAND THE LAW, —— LET ME FIND THE CASES.

'UNITED STATES SUPREME COURT IN CRAWFORD VERSUS WASHINGTOﬁ

ESSENTIALLY CHANGED THE LAW WITH REGARD TO ADMISSION OF

»HEARSAY.STATEMENTS WHEN A WITNESS WAS OTHERWISE UNAVAItABLE
- FOR TESTIFYING TO BE CROSS-EXAMINED ON A STATEMENT AND THAT

_CASE WAS DECIDED MARCH THE BTH, 2004, IS FOUND AT 124 24.

SUPREME COURT 1354 541 U.S. 36 158 LAWYER’S EDITION 2d. 177,

ET CETERA. . IT’'S ALSO CITED UNDER THE 63 FEDERAL, RULES OF

'EVIDENCE SERVICE IN 1077.

IN THIS CASE, ESSENTIALLY WHAT THE UNITED‘STATES
SUPREME COURT SAYS IS THAT. THEY WERE GOING TO DIVIDE THAT
THE USUAL RULE'THAT WAS OBSERVED BY THE COURTS, I THINK, TN
THE ROBERTS CASE THAT HAD BEEN OBSE&VED FbR A NUMBER OF
YEARS-WQULD NO LONGER BE OBSERVED AND THEY WOULD-CHANGE THE
RULE INSOFAR AS OUT—dF—COURT STATEMENTS MADE BY A PERSON AND
THE DETERMTNATION OF WHETHER THERE WAS A RIGHT TO
CQNFROﬁTATION, WHETHER THE STATQ&ENTuCOULD BE ADMITTED OR
NCT, WOULD DEPEND ON WHETHERVTﬁﬁ STATEMENT WAS CLASSIFIED AS
TESTIMONY OR NON—TESTIMONY AND THE COURT DIDN'T GO INTO A
GREAT DEAL OF DETAIL AND THE GUIDANCE IS NOT ALTOGETHER
COMPLETE INSOFAR AS THAT CASE IS CONCERNED. 'SOME CASES ARE
GOING TO HAVE TO BE TAKEN ON A CASE-BY-CASE BASIS 6N SOME' OF

THESE OTHER HEARSAY ISSUES AS TO WHETHER THEY WERE

O
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TESTIMONIAL OR NON-TESTIMONIAL.

MOST CERTATNLY THOSE CASES WHICH WERE INTENDED TO BE
USED IN COURT ARE TESTIMONIAL AND, THEREFORE, THE
CONFRONTATTON REQUIREMENTS OF THE SIXTH AMENDMENT ARE

REQUIRED AND SO YOU CANNOT PUT IN A- STATEMENT BY A PERSON

WHO IS OTHERWISE UNAVAILABLE TO TESTIFY IF IT WAS A

TESTIMONIAL éTATEMENT, THAT IS, INTENDED OR AT THE TIME IT
WAS GIVEN THERE WAS AN INTENTION OR UNDERSTANDING THAT IT
WOULD PROBABLY BE USED IN COURT. SO THAT’S THE LINE.

NOW, WHERE CASES, INDIVIDUAL SITUATIONS, FALL ON THE
LINE, ABOVE THE LINE, OR BELOW THE LINE is GOING TO HAVE TO
DONE ON A éASE—BY—CASEVBASIS, BUT.I WOULD SAY THAT CERTAINLY
THERE'S NO QUESTION BUT WHAT STATEMENTS MADE WITH THE
UNDERSTANDING THEY'’RE PROBABLY1GOING TO BE USED IN COURT AND
INTENDED FOR COURT ARE TESTIMONIAL IN NATURE AND, THEREFORE,
SUBJECT 0 THE CONFRONTATION RULE, NOT ADMISSIBLE UNLESS TﬁE
WITNESS IS AVAILABLE FOR CROSS—EXAMINATION BY THE OTHER SIDE
OF THE ISSUE. SO THAT’S THE WAY I SEE IT.

NOW, AFTER CRAWFORD WAS DECIDED —— LET ME GET THESE
SEPARATED OUT. THAT'S IN ANOTHER ISSUE. OUR STATE SUPREME
COURT DECIDED THE STATE VERSUS DUSHUN, D-U-S-H-U-N, STATEN,
S—T—A—T—E—N; WHICH CASE WAS DECIDED MARCH THE -7TH, 2005 IN

OPINION NUMBER 3955. THIS WAS ONLY DECIDED LESS THAN TWO

_MONTHS AGO. I 'BEG YOUR PARDON. THIS IS A COURT OF APPEALS

CASE WRITTEN BY JUDGE ANDERSON AND IT GOES THROUGH A HISTORY
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OF THE CONFRONTATION CLAUSE AND ADMISSIBILITY CF STATEMENTS
THAT WOULD OTHERWISE BE HEARSAY STATEMENTS, AND READING FROM
PAGE FOUR OF THE COURT'’S OPINION IN THAT éASE, IT STATES IN

REJECTING THE ROBERTS, WHICH IS THE PRIOR CASE THAT WOULD

‘| . GOVERN THE RELIABILITY ISSUE.INSOFAR AS OUT-OF-COURT

STATEMENTS AND IT SAYS, IN REJECTING THE ROBERTS INDICIA

RELIABILITY TEST, THE COURT HELD —- THIS IS IN, OF COURSE,

" THE WASHINGTON VERSUS CRAWFORD CASE OR CRAWFORD VERSUS

WASHINGTON, I BEG YOUR PARDON, THAT THE SIXTH AMENDMENT BARS
AN OUT—OF-COURT STATEMENT BY A WITNESS THAT IS TESTIMONIAL
IN NATURE UNLESS THE WITNESS IS UNAVAILABLE AND THE
DEFENDANT HAD A PRIOR OPPORTUNITY TO CROSS-EXAMINE HIM.
WHERE TESTIMONY OR STATEMENTS ARE AT ISSUE, THE ONLY

INDICIUM OF RELIABILITY SUFFICIENT TO SATISFY CONSTITUTIONAL

CONFRONTATION. FOR TESTIMONIAL STATEMENTS THE COURT

FIGURATIVELY ERECTED A STOP SIGN AS TO ADMISSIBILITY IN THE-

S

~ ABSENCE OF CONFRONTATION, AND THERE HE CITES AUTHORITY THERE

IN THE OPINION FOR THAT OPINION. FOR STATEMENTS IN THIS

CATEGORY, CRAWFORD FIRMLY REJECTED THE RELIABILITY OR

. TRUSTWORTHINESS MOTIVE ANALYSIS ADOPTED BY OHIO_ VERSUS

ROBERTS .
THE COURT GOES ON ON PAGE FIVE, ITEM B, IN THE WAKE OF

THE CRAWFORD DECISION, THE CRUCIAL INQUIRY AS WHETHER A

" PARTICULAR STATEMENT IS TESTIMONIAL OR NON-TESTIMONIAL, MANY
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COURTS ARE GRAPPLING WITH THE .DISTINCTION CRAWFORD CREATED
BETWEEN TESTIMONIAL AND NON-TESTIMONIAL HEARSAY, AND HE
CITES SEVERAL ARTICLES. AND HE GIVES THIS TEST FROM THE 56
SOUTH CAROLINA LAW REVIEW ARTICLE, PAGE 185 IN 2004. 1IN
DETERMINING WHETHER A STATEMENT IS TESTIMONIAL OR NON-
TESTiMONIAL, COURTS ARE CONSISTENTLY APPLYING THE CRAWFORD
TWO—PRONGED ANALYS1S TO OTHERWISE ADMISS1BLE HEARSAY
STATEMENTS. - FIRST, WAS THE STATEMENT MADE TO A GOVERNMENT
AGENT OR IN RESPONSE TO QUESTIONING FROM A.GOVERNMENTAL
AGENT. SECOND, WOULD THE DECLARANT EXPECT HIS OR HER
STATEMENT TO LATER BE USED AT TRIAL. THAT’S THE TWO-PRONG
TEST NOW WITH REGARD TO WHETHER IT’S A TESTIMONIAL
STATEMENT.

AS I-SAY, THE COURTS ARE -- THEY HAVE TO BE DECIDED ON
A CASE-BY-CASE BASIS, BUT CERTAINLY I THINK STATEMENTS MADE
OR EXPECTED .TO BE USED IN COURT CERTAINLY WOULD BE
CONSIDERED TO BE TESTIMONIAL IN NATURE AS OPPOSED TO AN
EXCITED UTTERANCE OR A STATEMENT JUST.MADE IN THE COURSE OF
JUST STANDING AND TALKING BETWEEN INDIVIDUALS AND THAT SORT
OF THING.

NOW, THE QUESTION IN THE COURT’S MIND, THOUGH, IS ——
AND LET’S TAKE THE FACTUAL SITUATION IN THIS CASE AND THAT
IS WHERE THE DEFEND- —— EXCUSE ME —— THE WITNESS, WHO IS A

CO-DEFENDANT IN THIS CASE ORIGINALLY, GAVE A STATEMENT UNDER

..OATH,- ALLEGEDLY GAVE %HSTATEMENT, VOLUNTARY STATEMENT, UNDER
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OATH TO THE STATE AND THEN LATER ACKNOWLEDGED THE

TRUTHFULNESS OF THAT STATEMENT AND THE FACTS STATED THEéEIN

*IN ‘A PLEA HEARING: UNDER OATH BEFORE THE COURT. SO THERElARE.
TWO SEPARATE OCCASIONS OF MAKING STATEMENTS UNDER OATH.

-THEN MAKES ‘A STATEMENT THAT MAY NOT BE IN AGREEMENT OR

CONCERT WITH THOSE TWO STATEMENTS AND THEN, THEREFORE, IS
THE STATE -ENTITLED TO THE SAME PRIVILEGE OF CONFRONTATION
WITH REGARD TO A STATEMENT WHICH IS IN CONTRADICTION OF THE
STATEMENT,. SWORN STATEMENT PREVIOUSLY_GIVEN.WHICH.MAY'BE
OFFERED BY fHE DEFENSE.‘ICERTAINLY IT PUTS THE STATE AT A
DECIDED DISADVANTAGE IF A STATEMENT, LATER STATEMENT, WAS
ENTERED INTO EVIDENCE AND THEY HAD NO RIGHT TO CROSS—EXAMINE
THE WITNESS AS TO WHY THAT WITNESS CHANGED THAT STATEMENT OR

WHAT CHANGED FROM THE TIME THEY GAVE PREVIOUS SWdRN

.STATEMENTS .

NOW, OBVIOUSLY THE STATE IS PLACED AT A.DISTINCT
DISADVANTAGE IN THAT CASE BY NOT BEING ABLE TO ASK THOSE
QUESTIONS, THEREFORE, THE RIGHT OF CONFRONTATION OF THE
WITNESS BEFORE PUTTING THE WITNESS'S STATEMENT IN. SO I
DON/T THINK THERE'S ANY QUESTION BUT WHAT THE STATE IS
DISADVANTAGED IN THAT REGARD.

NOW, THE QUESTION IS, I WOULD ASSUME, WHETHER THE SIXTH

AMENDMENT RIGHT TO CONFRONTATION, THEN, ESSENTIALLY UNDER

CRAWFORD VERSUS WASHINGTON IS AN EVIDENTIARY WAY TO RECEIVE

- EVIDENCE OR- NOT RECEIVE EVIDENCE THAT APPLIES TO BOTH THE

553 5-?3
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' STATE AND THE DEFENDANT IN THE CASE OR ONLY APPLIES AGAINST

THE.STATE IN FAVOR OF THE DEFENDANT. I GUESS THAT'’S THE

ISSUE. IF IT APPLIES TO BOTH THE STATE AND THE DEFENDANT,

THEN THE STATEMENT WOUﬁD APPEAR TO THE COURT, AND I’LL BE

hGLAD TO HEAR FROM THEM ON IT, A TESTIMONIAL STATEMENT IN

NATURE, IT WOULD NOT BE ADMISSIBLE WITHOUT THE RIGHT TO
CROSS—EXAMINE.

NOw, THIS IS A LITTLE UNUSUAL BECAUSE IT IS NOT JUST A

" STATEMENT GIVEN TO THE DEFENSE AND THE WITNESS IS NOT

AVAILABLE ANY MORE. IT'S NCT JUST THAT THAT THE DEFENSE
WOULD SEEK TO ENTER. IT'’S A STATEMENT WHICH MAY BE ——
CONTROVERT PREVIOUS STATEMENTS GIVEN TO THE STATE AND TO THE
COURT UNDER OATH AND SO -— AND THAT ADDS ITS OWN FAéTUAL
DIFFERENCES. SO THAT’S -- THAT’S WHERE.I SEE WE ARE,

IT WOULD APPEAR TO ME THAT THIS IS ESSENTIALLY AN
EVIDENTIARY ISSUE THAT OUGHT fO APPLY ACROSS THE BOARD, THAT
IS, IF IT'S AN EVIDENTIARY ISSUE AND THE COURT IS NO LONGER
TO RECEIVE STATEMENTS MADE BY AN OUT-OF-COURT DECLARANT,
WHICH WOULD BE CONSIDERED AS TESTIMONIAL IN NATURE, THEN IF
THE CQURT DOESN’T ADMIT THOSE.STATEMENTS WiTHOUT THE RIGHT
Td CONFRONTATION OR CROSS-EXAMINE ON THAT STATEMENT, IF IT'’S
EVIDENTIARY IN NATURE; THEN IT OUGHT TO APPLY TO BOTH SIDES,

BOTH THE STATE AND THE DEFENDANT, AND IF IT IS NOT AND IS

- ONLY ‘A CQNSTITUTIONAL R;GH? OF THE_DEFENDANT,NOT TO. HAVE IT

ADMITTED, THEN THE STATE ‘WOULDN'T "HAVE THAT RIGHT. THAT’S
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THE ISSUE. I'LL BE GLAD TO HEAR FROM YOU ON IT. AND STATE

WISH TO BE HEARD ON IT?
MR. POPE: YES, SIR. I’M DOING BASICALLY THE SAME

THING YOU’VE DONE IN THE COURT IS TRYING TO READ THE LATEST,

WHICH WAS STATE VERSUS DAVIS.

THE COURT: WELL, I WAS GOING GO INTO THAT AND I DO
_HAVE STATE VERSUS DAVIS.

'MR. POPE: AND MIRRORED MANY OF THE SAME THINGS YOU
WERE QUOTING. I GUESS IN WRESTLING FROM OUR_CONVERSATIONS
AND WHAT'S HAPPENED THE LAST WEEK OR TWO AND‘COMING TO TERMS
WITH WHERE WE'RE AT, AS WE STAND HERE TODAY AND, AGAIN, YOUR

HONOR, I APOLOGIZE I'M KIND OF RECITING THE SAME THINGS YOU

‘SAID, DESMOND CAMPBELL HAS NOW SAID THAT HE WILL TESTIFY.

DESMOND CAMPBELL HAS MADE A WRITTEN STATEMENT TO LAW

ENFORCEMENT. HE IS -- A SWORN STATEMENT TO LAW ENFORCEMENT.

* CERTAINLY THAT’S TESTIMONY. HE HAS AFFIRMED THAT STATEMENT
"IN COURT AT SOME SUBSEQUENT TIME AND THEN INDEPENDENTLY THE

' INFORMATION THAT WE’VE PROVIDED MR. DELGADO IN' PREPARATION

FOR COURT. WHEN HE SPOKE TO MR. THOMPSON AND MS. COLLINS MADE
THE NOTES OF THE ‘INFORMATTON WE PROVIDED TO MR. DELGADO THAT
HE WOULD LIKE TO GET IN, I SUBMIT THAT THAT ALSO IS
TESTIMONIAL, BECAUSE IT WAS CLEARLY IN PREPARATION FOR
COURT. THAT WAS THE WHOLE PURPOSE FOR TALKING TO HIM AND,
OF COURSE, WE WERE REQUIRED UNDER A WHOLE NEW —— I MEAN,

DIFEERENT SET OF RULES TO DISCLOSE THAT UNDER KYLES TO THE
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DEFENSE. SO RIGHT NOW, AT LEAST AS WE STAND TODAY, THIS
AFTERNOON, MR. DESMOND CAMPBELL I WOULD SUBMIT COMES,
TESTIFIES TO WHATEVER HE MAY BE ASKED, IT WOULD BE SUBJECT

TO CROSS OR DIRECTION OR WHATEVER THE CASE MAY BE FROM MR.

" DELGADO OR THE STATE ON THE PREVIOUS STATEMENTS HE'S MADE,

BECAUSE HE'D BE PRESENT AND WE’'D BE ABLE TO ADDRESS THAT.
AS TO DEBREZIO CAMPBELL, I WOULD SUBMIT FOLLOWING THE

SAME LOGIC THAT BOTH ARE TESTIMONIAL. AND I SAY BOTH, OF

"COURSE, THERE’'S THE STATEMENT, THE AFFIRMATiON AND THEN —

THE SAME STATEMENT AND THEN THE SIMILAR SITUATION PREPARING
FOR COURT AND THE JAIL STATEMENT. I WOULD SUBMIT THAT

THAT’S TESTIMONIAL ALSO. AND SO THE QUESTION, AT LEAST

' SETTING CRAWFORD ASIDE JUST A SECOND AND THE WHOLE ISSUE OF

WHETHER ONLY THE DEFENDANT HAS A CONFRONTATION-CLAUSE
OPPORTUNITY, I’'M NOT SURE TﬁAT THE ——- MR. DEBREZIO
CAMPBELL’S SECOND STATEMENT —— AND CERTAINLY I’D AGREE I
CAN’'T USE HIS FIRST STATEMENT IF HE(S»NOT HERE. I CLEARLY
UNDER CRAWFORD CAN’T USE THAT STATEMENT IF HE’'S NOT HERE,
BUT HIS SECONb STATEMEﬁT, IF YOU LOOK AT RULE 804 UNDER
HEARSAY,'THE FIRST THING WE DECIDE IS HE UﬁAVAILABLE AND I'D
SUBMIT, YOU KNOW, EVEN THOUGH WE MAY NOT BE ARTICULATING IT

EXACTLY UNDER WHETHER HE'’S PLEADING THE FIFTH OR NOT

TESTIFYING OR WHETHER YOU'VE ORDERED HIM TO TESTIFY, I'D

SUBMIT FOR PURPOSE OF THIS ARGUMENT NOW THAT HE IS

'SUFFICIENTLY-UNAVAILABLE FOR THE PURPOSE OF THIS ARGUMENT.
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THE COURT: I THINK THAT'’S CORRECT.

MR. POPE: OKAY. THEN THE ISSUE COMES, THEN, OKAY IF

' HE IS UNAVAILABLE, WHERE IS HIS EXCEPTION? OF-COURSE,

' ARGUABLY IF YOU LOOK UNDER (B), EXCEPTION TO HEARSAY, ONE OF

THEM IS A STATEMENT AGAINST INTEREST AND IF -YOU SAY THE FACT
THAT HE NOW SAYS IN ADDITION TO ALL THE OTHER THINGS HE SAID

AGAINST INTEREST, IF YOU NOW SAY THIS LATTER STATEMENT WHERE

" HE NOW SAYS'THAT WHATEVER THE CONTENT OF HIS SECOND

STATEMENT WAS THAT' IT SOMEHOW —— THAT'S AGAINST INTEREST.

WELL, IF YOU READ THAT IN ITS ENTIRETY, THE STATEMENT WHICH

‘AT THE TIME OF THE MAKING SO FAR CONTRARY TO PECUNIARY AND

PROPRIETARY INTERESTS ARE SO FAR:-INTENDED TO SUBJECT THE
DECLARANT TO CIVIL OR CRIMINAL LIABILITY TO RENDER ‘INVALID A
CLAIM BY THE DEFENDANT AGAINST ANOTHER THAT A REASONABLE

PERSON IN DECLARANT’S POSITION WOULD NOT HAVE MADE THE

- STATEMENT UNLESS BELIEVING IT TO BE TRUE, IN OTHER WORDS, SO

COUNTER HIS INTEREST.

"bNE, I SUBMIT BASED ON WHERE HE’S ALREADY GONE AND
THROUGH THE STATEMENTS HE'S ALREADY.MAbE} IT’'S NOT
NECESSARILY SO FAR REMOVED FROM HIS INTEREST, BUT EVEN SO,
THAT STATEMENT —— I'M NOW TALKING ABOUT THE SECOND STATEMENT
—— TENDING TO EXPOSE THE DECLARANT, DEBREZIO CAMPBELL, TO
CRIMINAL LIABILITY AND OFFER TO EXCULPATE THE ACCUSED IS NOT

ADMISSIBLE UNLESS CORROBORATING CIRCUMSTANCES CLEARLY

INDICATE — CLEARLY INDICATE THE TRUSTWORTHINESS OF THE
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STATEMENT.

I WOULD SAY INDEPENDENT OF CRAWFORD, ON THAT ISSUE ON
THAT JAIL STATEMENT, YOU KNOW, THE FACT THAT HE LATER CAME
UP WITH A DIFFERENT STORY TO HELP OUT MR. WOODY OR WHATEVER

HIS MOTIVATION WAS —— THAT’S OBVIOUSLY WHY MR. DELGADO WOULD

'WANT IT. TENDERED —— IS NOT ADMISSIBLE UNLESS ITS

CORROBORATED CIRCUMSTANCES CLEARLY INDICATE THE
TRUSTWORTHINESS. I WOULD.SUBMIT THAT THE COURT CAN MAKE

THIS DETERMINATION HERE AND REMOVES IT FROM BEING A CRAWFORD

ISSUE BY MAKING THE DETERMINATION THAT IT NEVER GETS PAST

THE HEARSAY SECTION FOR TRUSTWORTHINESS TO BE ABLE TO BE
TENDERED WITHOUT HIM BEING PRESENT OR NOT AND IT TAKES YOU
AWAY FROM THE CONFRONTATION ISSUE.TOTALLY. '

MR. DELGADO: YOUR HONOR, I THINK I’M SAILING IN SOME
REAL MURKY WATERS HERE. I'D PROBABLY BE BETTER PREPARED FOR
THIS TOMORROW. ALL I KNOW IS THAT I'VE SEEN SOME WEBSITES
WITH CRAWFORD DECISIONS FROM, AS YOU'VE SEEN, ON A CASE-BY-
CASE BASIS BECAUSE I .THINK THAT’S HOW THIS IS MADE. I THINK
I’'LL BE BETTER PREPARED TO ARGUE THAT TO YOU TOMORROW.'

IT JUST SEEMS TO ME, YOUR HONOR, THAT THE STRICT
CONSTRUCTIONIST THAT I AM, THE SIXTH AMENDMENT SAYS IN ALL
CRIMINAL PROSECUTIONS THE ACCUSED SHALL ENJOY THE RIGHT.

DOESN’/T SAY ANYTHING ABOUT THE GOVERNMENT. 1I’'M NOT TRYING

 TO TALK ABOUT FUNDAMENTAL FAIRNESS. I’M SIMPLY SAYING IF

- THAT CONSTITUTIONAL AMENDMENT SAYS WHAT IT SAYS, I'M NOT
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TALKING ABOUT THE EVIDENCE RULES, IN ALL CRIMINAL

.PROSECUTION THE ACCUSED SHALL ENJOY THE RIGHT TO A SPEEDY,

PUBLIC TRIAL BY AN IMPARTIAL JURY, IN THE STATE AND DISTRICT
WHERE  THE CRIME WAS COMMITTED, iT SHALL HAVE BEEN PREVIOUSLY
ASCERTAINED BY LAW AND BE INFORMED OF NATURE AND CAUSE OF

THE ACCUSATION TO BE CONFRONTED WITH THE WITNESSES'AGAINST

" HIM, THAT HIM HAS TO BE -——

THE COURT: ASSUMING —- I WOULD'AGkEE WITH YOU. MR.

'CAMPBELL’S NOT A WITNESS AGAINST HIM.

'MR. DELGADO: I UNDERSTAND.
THE COURT: HE'’S NOT A WITNESS AGAINST HIM. IF THEY

WERE TRYING TO PUT HIS STATEMENTS IN, HE WOULD BE. THEY'RE

- NOT TRYING TO PUT HIS STATEMENT —— THEY UNDERSTAND THAT THEY

CANNOT PUT THEM IN BECAUSE OF VIOLATION OF HIS SIXTH
AMENDMENT RIGHT TO CONFRONTATION. NO QUESTION ABOUT THAT.
THEY’RE -NOT . THE ONE TRYING TO GET THE STATEMENT IN, THE
DEFENDANT'’S TRYING TO GET IT IN.

MR. DELGADO: YES, SIR.

THE COURT: SO™“IT’S NOT A VIOLATION OF HIS

' CONFRONTATION RIGHTS OF A STATEMENT THAT THE STATE IS

SEEKING TO PUT IN.
MR. DELGADO: WELL, GOING ON———
THE COURT: YES, SIR.
MR. DELGADO: -—TO SAY IN THE EFFORT TO COMPULSORY

. PROCESS FOR OBTAINING WITNESSES IN HIS FAVOR. NOW, I THINK
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WE’VE SAID THAT —

THE COURT: COMPULSORY PROCESS TO HAVE WITNESSES IN HIS
PAVOR. THAT'S RIGHT. OKRAY.

MR. DELGADO: IN OTHER WORDS, DOES HE HAVE A RIGHT TO
CALL THIS MAN, BOTH OF THEM. LET’S TALK ABOUT THEM ONE AT A
TIME. - IF MR. DESMOND CAMPBELL, COMES IN, WHAT THEY WILL
ATTEMPT TO SAY IS WHAT HE HEARD HE WASN/T A PARTY TO. WELL,
LET ME BACK UP EVEN FURTHER, YOUR HONOR.

YOUR HONOR, FOR THE SANCTITY OF THIS RECORD I THINK IT
WOULD WISE FOR US ALL TO MAKE AS A COURT EXHIBIT THE
STATEMENTS BY BOTH —— I'M NOT CERTAIN THAT MR. POPE HAS MADE
PART OF THE RECORD THE TWO WRITTEN STATEMENTS BY THE
CAMPBELL BROTHERS MADE TO LAW ENFORCEMENT HERE IN YORK
COUNTY OR ROCK HILL ON THEIR ARREST. SECONDLY, MAYBE WE

OUGHT TO ADOPT AND ADAPT FOR THE PURPOSES OF MR. POPE THE .

[ GUILTY PLEA COLLOQUY BETWEEN THE COURT AND DEFENSE COUNSEL

AND THE DEFENDANTS, BUT THIRDLY, I THINK WE ALSO HAVE TO
HAVE: THE STATEMENTS ‘TAKEN BY INVESTIGATORS FROM THE . -
SOLICITOR’S OFFICE OF BOTH CAMPBELLS MADE A LITTLE OVER A
WEEK AGO NOW, ONE ON TUESDAY —— MAYBE ON MONDAY AND THEN THE
OTHER ON THURSDAY. I THINK WE NEED THAT AND I’'D LIKE MOVE
THAT FOR THE COURT’S REVIEW SIMPLY BECAUSE I’'M NOT CERTAIN
THE COURT'S EVER SEEN THESE THINGS.

THE COURT: WELL, I BELIEVE I HAVE AT SOME TIME PRIOR

SEEN THE STATEMENTS OF BOTH CAMPBELLS. -AT SOME POINT IN




11
12

13
14

15
16
17
18
19
20
21
22
23
24
25

I~

561

TIME IN THE PAST I'VE SEEN THEIR - I BELIEVE I’VE SEEN
THEIR STATEMENTS AND I.BELIEVE —— DID ONE OR BOTH OF THEM
APPEAR BﬁFORE.ME FOR THEIR PLEA?

MR. POPE: THEY BOTH PLED BEFORE YOU, YOUR HONOR.

THE COURT: 'BOTH OF THEM DID? I THOUGHT THEY DID.

"~ OKAY.

'MR: POPE: AND I THINK THE STATEMENTS MAY HAVE BEEN

READ. I HAVE NO OBJECTION TO THE COURT MAKING A PART OF THE

" RECORD -— IF I’M UNDERSTANDING WHAT MR. DELGADO’S SAYING —

BOTH OF THEIR STATEMENTS, THE TRANSCRIPT. I WILL NOTE THE
quORMATION THAT WE PROVIDED UNDER KYLES THAT WAS BASICALLY
THE TWO TRIPS THAT MR. THOMPSON AND MS: COLLINS MADE ——
WE’RE FORTﬁNATE‘MS. COLLINS MADE DETAILED NOTES, BUT IT'S
NOT A FORMAL STATEMENT, YOU KNOW, IN THE REGARD, YOU KNOW, A
SWORN STATEMENT. IT WAS MERELY A TRANSCRIPTION OF WHAT
OCCURRED TO THE BEST OF HER ABILITY AND WE PROVIDED THAT TQ

MR. DELGADO, BUT, AGAIN, TO THE EXTENT IT IS WHAT WAS HEARD

“AND WHAT THEY HEARD, I —— AND I'VE DISCLOSED TO MR. DELGADO

. I HAVE NO PROBLEM WITH ATTACHING THAT.

THE COURT: WELL, WHY DON'T WE MAKE THOSE ALL COURT

EXHIBITS AND IF YOU — HAVE YOU GOT COPIES OF THEIR

STATEMENTS THAT THE COURT COULD MAKE ——

MR. POPE: I'LL' GET EVERYTHING THAT MR. DELGADO JUST

- MENTIONED, I SHOULD BE ABLE TO GET TOGETHER AND MAKE A

- COURT’ S  EXHIBITS, PUT IN YOUR HAND IN SHORT ORDER.
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THE COURT: ALL RIGHT, SIR..

MR. DELGADO: YOUR HONOR, I PROBABLY OUGHT TO RESEARCH
THIS BEFORE WE GET STARTED ON THIS ’CAUSE WE KNEW THAT WAS
COMING — I MEAN, THAT THAT WAS GOING TO BE AN ISSUE. I
HADN'T GOTTEN TO THAT POINT YET IN MY PREPARATIdN. IﬂTHINK
I’'LL BE .BETTER PREPARED TO ARGUE THIS TO YOU MORE FULLY

TOMORROW AND -I THINK, AS WE SAID, UNLESS YOU’RE MAKING A

‘RULING NOW I WON'T ADDRESS IT ANYMORE.

THE COURT: WELL, HERE'’S THE THING, COUNSEL, YOU KNOW,

WE KNEW THESE ISSUES WERE COMING. WE'VE BEEN DISCUSSING .

THEM SINCE BEFORﬁ THE CASE EVEN STARTED.  AS A MATTER OF
FACT, YOU KNOW, TRIED TO GET SOME INFORMATION AVAILABLE FOR
THE COURT TO SEE IF WE WOULD NEED TO-  CONTINUE THIS CASE OR
WHETHER WE CAN GO FORWARD WITH IT AND WE DECIDED —
EVERYBODY DECIDED WE CAN GO FORWARD WITH IT, SO WE WENT
FORWARD WITH IT, SO WE’RE THERE NOW. 'AND SO THESE ISSUES

WE’VE KNOWN ABOUT AT LEAST SINCE BEFORE THE TRIAL STARTED.

:ON MONDAY WE WERE DISCUSSING THESE ISSUES AND MY CONCERN IS

I DON'T WANT TO .BRING .THE JURY IN HERE IN THE MORNING AT
9:30' AND LET THEM SIT THERE 'TIL NOON WHILE WE'RE TR&ING TO
FIGURE OUT WHAT WE’RE GOING TO DO.

MR. DELGADO: SURE; I UNDERSTAND.

THE COURT: AND THEN WIND UP NOT GETTING STARTED BACK
WITH THIS CASE 'TIL TOMORROW AFTERNOON SOMETIME WHILE THE

JURY SITS IN-.THERE-AND COOLS THEIR HEELS FOR HALF THE DAY.
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"I DON/T WANT TO BE PUT IN THAT POSiTION. AT THE SAME TIME,

I'M PERFECTLY WILLING TO LISTEN TO YOU AND LISTEN TO YOUR

ARGUMENTS TO HEAR WHAT YOU HAVE. I WANT TO HEAR WHAT YOU'VE

GOT TO SAY AND ALLOW YOU TO MAKE THAT PART OF THE RECORD AND
I'M INTERESTED IN YOUR POSITION SO I CAN MAKE A DECISION. I
WANT TO BE SURE THAT I'M FULLY INFORMED AS TO YOUR POSITION
AS WELL AS THE STATE'S.

MR. DELGADO: ALL RIGHT, SIR. WELL, THEN. I'LL SAY TO
YOU AT THIS STAGE THAT UNDER THE FIFTH AMENDMENT'S DUE

PROCESS RIGHT, SIXTH AMENDMENT'S COMPULSORY PROCESS. RIGHT,

' THE FOURTEENTH AMENDMENT’S DUE PROCESS, THAT IT IS UNFAIR

FOR THE DEFENDANT' NOT TO BE ABLE TO CALL BOTH OF THOSE
DEFENDANTS. AND LET ME JUST SAY TO YOU STRATEGICALLY, YOUR
HONOR, AND I THINK I MAY HAVE.SAID THIS TO"MR. POPE, I WAS
GOING TO CALL BOTH OF THEM IF THEY WERE GOING TO TESTIFY.
TO BE CANDID WITH YOU, I THINK PROBABLY YESTERDAY AT THIS
TIME EVERYBODY THOUGHT IT WAS GOING TO BE REVERSED AND MR.
DEBREZIO CAMPBELL WOULD TESTIFY AND NOT MR. DESMOND
CAMPBELL, BUT BE THAT AS IT MAY. I WAS GOING TO CALL BOTH

OF THEM AND PLACE BEFORE THE JURY BOTH SETS OF STATEMENTS,

. THE WRITTEN STATEMENT TO LAW ENFORCEMENT ON THE 27TH AS WELL

AS THE STATEMENTS THEY MADE TO THE INVESTIGATOR THIS PAST
WEEK. I WAS GOING TO DO BOTH. I WASN'T GOING TO GET |
TRUMPED BY TﬁAT. I WAS GOING TO BRING IT ALL TO THE JURY.

NOw, I THINK WITHOUT MY ABILITY TO DO THAT DEPRIVES MY

543
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CLIENT OF A RIGHT TO A FAIR TRIAL. IT SEEMS TG ME, YOUR
HONOR, THAT NO MATTER WHETHER IT IS A CONFRONTATION RIGHT OR
A COMPULSORY PROCESS RIGHT, WHETHER IT’S A FAIR TRIAL RIGHT
OR AN EVIDENTIARY éULE, I NEED TO BE ABLE TO HAVE THAT
INFORMATION BROUGHT BEFORE THE JURY.

THE COURT: COUNSEL, LET ME SAY -~ AND I DON’/T MEAN TO
INTERRUPT YOU TO SAY YOU DON’T HAVE ANY MORE RIGHT AND YOUR
CLIENT DOESN’T HAVE ANY MORE RIGHT THAN THE STATE AND ANY .
DEFENDANT TO A FAIR TRIAL BASED ON THE RULES OF EVIDENCE AND
PROCEDURE. .

MR. DELGADO: YES, SIR.

THE .COURT: THAT'S WHAT YOU'RE ENTITLED TC.

MR. DELGADO: YES, SIR.

THE COURT: NOW, I WANT —— AND I CERTAINLY WANT TO TRY
TO GIVE YOU THAT, BUT TO COUCH IT IN GENERAL TERMS OF THAT.
IT’S GOT TO BE RELIABLE EVIDENCE IF YOU'RE ENTITLED TO GET
IT IN UNDER THE RULES. SO THAT'S WHAT I’'D LIKE FOR YOU TO

COUCH YOUR. ARGUMENT IN, YOU KNOW, IS WHY YOU'’RE ENTITLED TO

‘GET IT IN.

MR. DELGADO: ALL RIGHT.

MR. THOMPSON: PLEASE THE COURT, YOUR HONOR. I BELIEVE
COURT’S EXHIBITS ONE THROUGH-FOUR, IF I‘'M NOT MISTAKEN,——-—

THE COURT: WE HAD SOME OF THEM —

MR. THOMPSON; '———BOTH DEFENDANTS'’ - STATEMENTS.TO THE

'ROCK HILL POLICE DEPARTMENT AND THE SUMMARY OF THE NOTES
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THE COURT: WE INTRODUCED THEM ORIGINALLY IN THE
ORIGINAL HEARING. YOU_STILL;HAVE THOSE ‘AS COURT EXHIBITS,
MADAM COURT REPORTER? o

COURT REPORTER: THEY SHOULD BE IN THE BOX.

THE COURT: I THINK WE STILL HAVE THEM AS COURT

EXHIBITS FROM THE HEARING, PRE-TRIAL HEARING.

MR. THOMESON? YOUR HONOR, I HAVE'A COPY OF THE
TRANSCRIPT OF THE PLEA TﬁAT I CAN PUT IN AT THIS TIME.

THE COURT: ' HAVE HER MARK THAT AS A COURT EXHiBIT AND
WE’LL.HAVE'IT, AND iF YOU‘LL HAND THOSE ALL TO ME, PLEASE,
SIR. |

MR. THOMPSON: SURE. |

MR. DELGADO: I DON’T KNOW WHAThMR. DESMOND ——

THE COURT: WAIT JUST A MINUTE.

MR. THOMPSON:\-THEﬁE ARE DEBREZIO CAMPBELL’S AND
THEY'’RE CQURTfS EXHIBITS ONE AND TWO,

. (WHEREUPON) DISCUSSION WAS CONDUCTED OFF THE RECORD.) -

MR. -THOMPSON: . YOUR HONOR, DESMOND CAMPBELL, HERE ARE

" HIS NOTES_AND THE STATEMENT AS WELL, COURT'’S EXHIBIT FOUR

AND FIVE. .
- THE COURT: 'COUNSEL, I THINK YOU HAVE A RIGHT TO CALL

THESE WITNESSES IF THEY’RE WILLING TO TESTIFY‘CERTAINLY.

" THAT’S YOUR RIGHT UNDER —— AS YOU'VE READ, UNDER THE

CONSTITUTION, TO CALL WITNESSES THAT WOULD BE FAVORABLE TO

s
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HIM, YOU HAVE A RIGHT TO CALL. NO GUARANTEE.THAT THEY ' RE
GOING TO BE AVAILABLE TO TESTIFY. TO BE CALLED AS A WITNESS
THE RULE REQUIRES THAT THEY BE AVAILABLE FOR CROSS—
EXAMINATION BY THE OTHER SIDE IF THEY'RE CALLED AS A
WITNESS. YOU HAVE A RIGHT TO CALL THEM AS A WITNESS. IF
THEY DON'T ANSWER QUESTIONS, OBVIOUSLY —~

MR. DELGADO: ALL RIGHT. LET ME BACK UP AND ASK THIS:
BECAUSE OF THE VERY. FLUID NATURE OF THIS MATTER, AND I'M
GLAD MR. DEST IS HERE, DO WE NEED TO PURSUE THIS WITH MR.
DEBREZIO CAMPBELL AGAiN TOMORROW? NOW, EVEN IF HE SAID HE’S
NOT TODAY, JUST LIKE IrsAIDG TWENTY-FOUR HOURS AGO I THINK
WE THOUGHT IT WAS GOING TO BE THE REVERSE, BUT DO WE NEED TO
DO THAT AGAIN, NUMBER 1. NUMBER 2, IS THAT A STATEMENT
AGAINST INTEREST THAT WOULD OTHERWISE COME IN? I SUBMIT IT
IS.

UNDER THE CIRCUMSTANCES, YOUR HONOR, IF THE COURT SAYS

THAT THERE WAS —-- IN DENYING THE MOTION -FOR DIRECTED

.VERDICT, IF THERE WAS A SUBSTANTIAL EVIDENCE OF THAT, OF A

'CONSPIRACY TO COMMIT MURDER, THEN I WOULD SUBMIT TO THE

COURT THAT THE STATEMENT OUGHT TO COME IN BECAUSE WHAT HE’S

GOING TO — LET’S JUST SAY THAT DESMOND CAMPBELL SAYS THE

THINGS THAT THE SECOND STATEMENT SAYING HE SAYS, THAT MR.

ARVELL BAGLEY, 'HE WAS A DRUG DEALER WITH ARVELL BAGLEY

WORKING FOR ARVELL BAGLEY. HE KEPT BOOKS FOR ARVELL BAGLEY.

" THAT/S WHAT'S IN THE STATEMENT, THAT HIS BROTHER AND HE,
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ALONG WITH CHRIS:WOODY; GO TO THE SCENE TO PAY OFF MR.
BAGLEY. THAT/S WHAT’S IN THE STATEMENT, $5,000. - HOW IS
THAT NOT A STATEMENT AGAINST INTEREST?

THE COURT: YOU GOT TO GO A LITTLE FURTHER THAN THAT.
ARE YOU TALKING ABOUT UNDER 804(B)? '

MR. DELGADO:  804(B)3, YOUR- HONOR.

THE-CQURT: THREE? READ THE LAST SENTENCE.

MR. DELGADO: I UNDERSTAND. I UNDERSTAND.

THE COURT: A STATEMENT TENDING TO EXPOSE THE FACT OF

- CRIMINAL LIABILITY AND OFFERED TO EXCULPATE THE ACCUSED IS

. NOT ADMISSIBLE UNLESS'CORROBORATING CIRCUMSTANCES CLEARLY

INDICATE THE TRUSTWORTHINESS OF THE STATEMENT. I DON’T FIND
IT’S TRUSTWORTHY, COUNSEL. I .DON'T FIND IT’S TRUSTWORTHY.
MR. DELGADO: ALL RIGHT, SIR. WOULD YOU HELP THEN, HOW
CAN I ANSWER WHY IT’S NOT TRUSTWORTHY FOR THE COURT? HOW
CAN I —- |
THE COURT: WELL, IT’S NOT TRUSTWORTHY ’'CAUSE HE’S

"ALREADY GIVEN TWO SWORN STATEMENTS TO SOMETHING CONTRARY TO
THIS AND HE APPEARS TO BE TRYING TO HELP SOMEBODY AND
'OBVIOUSLY .IF IT HELPS SOMEBODY, IT COULD ULTIMATELY WIND UP

HELPING HIM PERHAPS ON SOME KIND OF AN APPEAL OR SEEKING A

NEW TRIAL IN THE CASE. 1IN .OTHER WORDS, IF THIS DEFENDANT

WAS SUCCESSFUL, HE MIGHT ALSO COME BACK AND TRY TO BE

SUCCESSFUL, OR HE MAY JUsST ~— IF HE FEELS LIKE THERE’S NO

'OTHER HARM —- EVEN IF NO OTHER HARM WOULD COME TO HIM OR NO




568

—

-—

12
13
14

15

16

17

.18

19
20

221
- 22

23

24

25

o Y (o] ~ (o) (64 LS w N

568

MORE EXPOS&RE OR LIABILITY TO HIM, HE NEVERTHELESS COULD

HELP A FRIEND AND A CO-DEFENDANT IN THIS CASE.

MR. DEtGADO: I HEAR YOU. I UNDERSTAND.

THE COURT: THAT'S WHY IT MIGHT NOT BE TRUSTWORTHY.

MR. DELGADO: WELL, THEN, YOUR HONOR, DOES:THAT THEN
OPEN UP OTHER MATTERS RELATING TO MATTERS WE'VE TAKEN UP
OUTSIDE THE COURT ABOUT TRUSTWORTHINESS OR SOME OF THE
STATEMENTS THAT HE’S MADE? lYOU UNDERSTAND WHAT I’M SAYING.
WE DISCUSSED BACK IN CHAMBERS SOME THINGS THAT THE COURT
SAID TO ME THAT WERE —- MAY NOT BE COMING INTO EVIDENCE. DO
I THEN HAVE THE RIGHT TO BE ABLE TO MAKE THAT/OFFER TO THE '
COURT AGAIN? -IN OTHER WORDS, TO SUBSTANTIATE“WHAT THEY'RE

SAYING ABOUT THIS BEING A DRUG DEAL BETWEEN THE CAMPBELL

‘BROTHERS AND MR. BAGLEY. DO I THEN HAVE A RIGHT TO BRING IN

-THAT SORT OF EVIDENCE AS WE DISCUSSED BACK IN CHAMBERS?

DOES THAT MAKE IT TRUSTWORTHY, I GUESS, IS WHAT I'M SAYING.

' DOES THAT —-

THE COURT: NOTHING I HEARD BACK THERE WOULD INDICATE
THAT, BUT I'LL —- IF YOU WANT TO TALK ABOUT THAT IN CAMERA,
I'LL BE GLAD TO LISTEN TO YOU, YOU AND THE SOLICITOR. IF
YOU-ALL WANT TO DISCUSS THAT TN CAMERA, I’LL BE GLAD TO
LISTEN TO YOU. '

MR. DELGADO: I HEAR YOU. DO YOU UNDERSTAND WHAT I'M

SAYING? 1IN OTHER WORDS, HOW CAN'I_HELPfYOU UNDERSTAND OR-

'MAKE IT CLEAR FROM OUR POINT OF VIEW THAT IT IS TRUSTWORTHY.
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DOES . THE GUNSHOT RESIDUE, YOUR HONOR, DOES THAT MAKE IT —-

DOES THAT HAVE ANY SIGNIFICANCE TO THE COURT? IN OTHER

 WORDS, IF THAT GUNSHOT RESIDUE ON THE PALM OF THE

GENTLEMAN’S HAND INDICATES THAT HE HELD A GUN ——

THE COURT: THERE WAS AN EXPLANATION GIVEN FOR THAT AND

THERE IS NO OTHER EVIDENCE THAT HE HAD A GUN AND THERE’S AN

ALTERNATE EXPLANATION FOR HOW THAT GOT ON HIS HAND.

MR. DELGADO: EXCEPT WHAT THE CAMPBELL BROTHERS SAY
THAT HE HAD A GUN. THE SOLICITOR JUST GAVE US TAPES, YOUR
HONOR, OF TELEPHONE CALLS FROM THE YORK COUNTY DETENTION
CENTER WHERE BOTH DEBREZIO -- I THINK IT’S BOTH DEB- —
DEBREZIO CAMPBELL SAYS, YOUR HONOR, —-

THE COURT: WAIT A MINUTE NOW. I DON’T KNOW WHAT

'YOU’RE TALKING ABOUT. THAT’S SOMETHING I HAVEN'T HEARD

ABOUT. I DON'T WANT TO PUT ANYTHING ON THE RECORD ABOUT

SOMETHING I DON’T KNOW ANYTHING ABOUT.

MR. DELGADO& CAN I TELL YOU WHAT IT’S.ABOUT?

THE COURT: WELL, APPROACH JUST A MINUTE. LET -ME SEE
WHAT YOU’RE TALKING ABOUT FIRST.

(WHEREUPbN, A BENCH CONFERENCE WAS HELD INVTHE_PRESENCE
OF THE COURT REPORTER,lBUT OUT OF THE HEARING OF THE COURT
REPORTER.)

MR. DELGADO: YOUR HONOR, AT THE SIDE BAR WE DISCUSSED

SOME EVIDENCE THAT THE STATE HAS PROVIDED TO ME RELATING TO

- TAPED TELEPHONE CALLS. I THINK WITH THE SOLiCITOR’S
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COﬁCURRENCE,~MA¥BE THE BEST WAY FOR ME TO SHOW.TO THE COURT,
TﬁE COURT CAN VIEW THAT AS IT WILL, WHETHER OR NOT IT’S MORE
TRUSTWORTHY OR LESS TRUSTWORTHY, BUT WE AGREE IN PERHAPS
GIVING YOU SOME SYNOPSIS POSSIBLY VERBATIM SYNOPSIS FROM
THOSE RECORDED DISCS THAT WOULD HELP THE COURT DﬁCIDE

WHETHER OR NOT THAT REALLY IS A STATEMENT AGAINST INTEREST

OR WHETHER OR NOT IT‘CORROBORATES-CERTAIN ASPECTS OF THE

STATEMENTS MADE LAST WEEK TO MS. COLLINS, THE INVESTIGATOR.
BY THAT 1 MEAN THAT-MR. BAGLEY HAD A GUN, THAT
SUBSTANTIATED, WE BELIEVE, IF NOTHING MORE, YOUR HONOR, IF
NOT DIRECT EVIDENCE, AT LEAST STRONGLY CIRCUMSTANTIAL
EVIDENCE. THAT’'S THE REASON YOU HAVE THE GUNSHOT RESIDUE ON
THE PALM OF HIS LEFT HAND. NUMBER 2, WHETHER OR NOT MR.
BAGLEY WASTINVOLVED AS A DRUG DEALER AND WHETHER OR NOT
THEIR STATEMENT THEN IS. CORROBORATED, ENHANCED, AS TO
WHETHER OR NOT WHAT THEY ARE SAYING ABOUT WHY THEY WERE
THERE,.WHAT THEY DID, WHAT THEY WERE ATTEMPTING TO GIVE BACK
TO HIM INCREASES THE RELIABILITY OF THEIR STATEMENTS AND
THEREFORE MAKE IT AN EXCEPTION TO THE HEARSAY RULE. -

THE COURT: WELL, I THINK I'D ALSO-HAVE TO CONSIDER ANY

STATEMENTS THAT THEY MADE IN THAT REGARD WITH REGARD TO THE

EVIDENCE THAT ACTUALLY CAME IN DURING THE COURSE OF THE

TRIAL AS WELL IN DETERMINING WHETHER IT’S RELIABLE OR NOT.

- I HAVE TO LOOK AT THE WHOLE FACTUAL PICTURE. I HAVE TO

'CONSIDER ALL OF THE EVIDENCE AND TESTIMONY.FROM THE OTHER
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~AGAINST EVERYTHING THAT’S BEEN INTRODUCED INTO EVIDENCE,
. THEN CERTAINLY THE COURT WANTS TO CONSIDER THAT ON WHETHER

~ITS TRUSTWORTHINESS OR NOT, WHAT MOTIVE MIGHT BE THERE.

. IT WOULD BE DIFFICULT TO TRY'TO'LISTEN.TO ALL OF THEM. IF

[ YOU CAN AGREE MAYBE ON PUTTING IT IN THE FORM OF —-

I’LL CONSIDER IT.
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WITNESSES.AND THAT SORT OF THING IN DECIDING WHETHER IT'S
RELIABLE OR NOT — TRUSTWORTHY OR NOT-——-
MR. DELGADQ: I UNDERSTAND.

THE COURT: -——BECAUSE IF IT -- OBVIOUSLY IF IT GOES

ALL RIGHT. WHY DON'’T YOU DO — I'LL ALLOW YOU TO DO

THIS: I UNDERSTAND THE TAPES ARE VOLUMINOUS AND NUMEROUS AND

STIPULATING SOME FORM OF SYﬁOPSIS IF YOU WANTED TO DO THAT.
IT/S UP TO YOU. PUT IT-IN SOME KIND OF WRITTEN FORM TO
PRESENT TO THE COURT, IF YOU CAN DO THAT. »I HAVE NO IDEA
THE EXTENT OF THE TAPES OR ﬁOW HARD THAT-WOULD.BE_ABLE.TO

DO, BUT IF YOU CAN THAT AND, YOU KNOW, YOU CAN AGREE ON IT,

. MR. POPE: YOUR HONOR, AND I REALIZE THAT WAS WHAT WAS
DISCUSSED AT THE SIDE BAR AND WHAT MAYBE — I REALIZE MR.
DELGADO’S BEEN' IN MUCH THE SAME BOAT WE HAVE AND HE’S HAD
MEMBERS -OF HIS STAFF TRYING TO LISTEN TO THOSE WHILE WE’VE
BEEN MOVING FORWARD ON THE CASE. I’M NOT OPPOSED TO TRYING
TO GET PERHAPS —— AND I’'M-TENDERING THIS TO MR. DELGADO ALSO
—— PERHAPS SOME SYNOPSIS 'TO THE BEST OF OUR ABILITY ON WHAT

WE HAVE AND I REALIZE THAT HIS CO-COUNSEL HAS BEEN WORKING
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ON THE SAME THING AND MAYBE WE CAN COMPILE THOSE, TOO, AND
PROVIDE THEM. YOU KNOW, IN FAIRNESS TO THE COURT, I'LL TELL
YOU BASED ON THE VOLUME, AS MR. DELGADO SAID, I CAN'T SAY
THAT IT WOULD BE IN TOTALITY, BUT IT WOULD GIVE A FLAVOR TO
THE STATE OF THE THINGS THAT HE FEELS SUPPORTS HIS AND, OF
COURSE, LIKEWISE WE WOULD DO THAT AND, QUITE CANDIDLY, I
THINK WE HAVE AN OBLIGATION IF WE SEE THE OPPOSITE, YOU
KNOW, IF WE SEE SOMETHING THAT MAKES IT MORE CREDIBLE, THEN
CERTAINLY WE WOULD BRING THAT FORWARD TO THE COURT, TOO.

MR. DELGADO: YOUR HONOR, IN VIEW OF THAT, YOUR HONOR,
I GUESS THERE WAS MAYBE EIGHT CD’S THAT MR. POPE GAVE ME ON
SUNDAY AFTERNOON. SO EITHER DO A SYNOPSIS OR WE PUT THAT IN
THE RECORD ‘AND HAVE IT PRESERVED JUDICIALLY FOR REVIEW, I
GUESS, IS THE ONLY OTHER WAY I CAN THINK TO DO IT. BUT WHY
DON'T WE SEE IF WE CAN WORK THAT OUT AND MAYBE USE THAT AS A
'LAST ALTERNATIVE. '

THE COURT: ALL RIGHT, SIR.

MR. POPE: YOUR HONOR, WE —-

THE COURT: OBVIOUSLY I CAN'T CONSIDER SOMETHING I
DON'T HEAR. '

MR. POPE: YES, SIR.

THE COURT: AND I'M NOT GOING TO MAKE PART OF THE
RECORD SOMETHING I DON'T HEAR; I CAN ASSURE YOU OF THAT. SO
—— UNLESS YOU-ALL AGREE. IF YOU STIPULATE, THEN I'LL BE

GLAD TO CONSIDER THE STIPULATION.
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MR. DELGADO: YOUR HONOR, MAY I BRING ONE OTHER MATTER

TO YOU?
THE COURT: YES, SIR.
MR. DELGADO: MAYBE IT’S NOT HEARSAY AFTER ALL. ' LET ME

ASK THE COURT TO REVIEW WITH ME. IN OTHER WORDS, WE.WERE

TALKINGxABOUT, YOUR HONOR, 804(B)3, A STATEMENT AGAINST

INTEREST OF WHAT MR. POPE WAS DISCUSSING.

YOUR- HONOR, UNDER THE RULE, UNDER 801(D)1, A PRIOR
STATEMENT BY A WITNESS, A STATEMENT IS NOT HEARSAY IF THE

DECLARANT TESTIFIES AT THE TRIAL OR-HEARING AND IS SUBJECT

PO CROSS-EXAMINATION CONCERNING THE STATEMENT AND THE

STATEMENT IS — NOT A BUT THE — ISrCONSISTENT WITH THE

DECLARANT/S TESTIMONY AND IS OFEEREb TO REBUT AN EXPRESSED

OR IMPLIED CHARGE AGAINST THE DECLARANT OF A RECENT

FABRICATION OR IMPROPER INFLUENCE OR MOTIVE. BY THAT I
MEAN, YOUR HONOR, THAT HE DID NOT ACT Iﬁ:SELF—DEFENSE, THAT
IS, MR. DEBREZIO CAMPBELL. |

THE CQURT: YOU'RE'WAY OUT IN LEFT FIELD WITH THAT IT
APPEARS TO ME, COUNSEL, BECAUSE IF HE DOESN'T COME IN AND

TESTIFY HOW CAN IT BE CONSISTENT WITH THE A DECLARANT'S

- TESTIMONY IF HE DOESN’T TESTIFY?

MR. DELGADO: I'M THINKING ABOUT MR. DEBREZIO —- I

.MEAN, . MR. DESMOND CAMPBELL, YOUR HONOR.

.THE COURT: WELL; I —— AND I'M LOOKING AT DEBREZIO

- CAMPBELL AT THIS POINT. I DON/’T KNOW WHAT DESMOND CAMPBELL
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IS GOING TO TESTIFY TO 'CAUSE HE HAS NOT TESTIFIED YET. HE
SAID HE’'S GOING TO TESTIFY.

MR. DELGADO: YES, SIR. |

THE COURT: AND I DON’T KNOW WHAT HE'S GOING TO TESTIFY
TO. - ' -

- MR. DELGADO: I KNOW. IF HE TESTIFIES ALONG THE LINES

THAT HE TOLD THE SOLICITOR LAST WEEK, DOESN’T IT THEN COME

IN THAT WAY?

MR. POPE: I MAY BE ABLE TO CONCEDE —— IF I UNDERSTAND
WHAT HE’S SAYING, -IF DESMOND CAMPBELL COMES IN TOMORROW AND
TESTIFIES TO WHATEVER VERSION, BASICALLY, THE éLOVES ARE OFF
AND MR. DELGADO CAN ASK HIM ABOUT, WELL, DIDN’T YOU SAY
SOMETHING BEFORE THE —— IS THAT WHAT -YOU’'RE SAYING, THE
SELF—DEFENSE'OR AS TO DESMOND CAMPBELL? HE CAN CERTAINLY -
ASK HIM IF'THAT’S A PRIOR INCONSISTENT STATEMENT IF —— IT
MAY FIT SEVEﬁAL OF THE DIFFERENT RULES. LIKEWISE, WE COULD

ASK HIM ABOUT THE STATEMENTS THAT HE FULLY ATTESTED TO IF

HE’S.PRESENT FOR CROSS—EXAMINATION, IF I UNDERSTOOD THAT

THAT’S WHAT MR. DELGADO’S- SAYING.

MR. DELGADO: ' YES, SIR.

THE COURT: MY THINKING IS IF HE COMES IN AND TESTIFIES
SUBJECT TO CROSS—-EXAMINATION, THEN IF HE GAVE INCONSISTENT
STATEMENTS, CERTAINLY THOSE WOULD BE —— HE COULD BE ASKED

ABOUT THOSE AND IN TURN HE COULD BE ASKED ABOUT CONSISTENT

 STATEMENTS THAT FALL WITHIN THE RULES, NO QUESTION ABOUT
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THAT. SO IF YOU'RE TALKING ABOUT SOMETHING THAT' S
TESTIFYiNG, CERTAINLY WE’RE IN A DIFFERENT SITUATION THERE.
WHAT I WAS ASSUMING YOU’RE TALKING ABOUT IS DEBREZIO
CAMPBﬁLL, IF HE CHOOSES, AS HE SAID TODAY, NOT TO TESTIFY.
MR. DELGADO: I'M SORRY. I bIDN’T -
THE COURT: QBVIOUSLY IF HE:CHOOSES TO TESTIFY TOMORROW

. AND YOU WANT TO CALL HIM, YOU CAN DO THAT, BUT IF HE

TESTIFIES —- IF HE REFUSES TO TESTIFY OR DOES -NOT CHANGE HIS
MIND AND DECIDE TO TESTIFY -- I THOUGHT THAT’S WHERE WE
WERE, USING HIS STATEMENT. '
' MR. DELGADO: I'M SORRY. I MEANT MR. DESMOND CAMPBELL,
NOT DEBREZIO.-— I MEAN, I'M THINKING DEBREZIO CAMPBELL.
THE COURT: WELL, DESMOND CAMPBELL, I THINK IF HE
TESTIFIES, THAT’S A WHOLE DIFFERENT SCENARIO. I'M THINKING
~— I WAS THINKING IN TERMS OF DEBREZIO CAMPBELL.
MR. DELGADO: NO, SIR. I'M SORRY.

THE CQURT: OKAY. AND SO IF DESMOND CAMPBELL

* TESTIFIES, WE'RE IN A DIFFERENT SITUATION. WE’RE NOT IN THE

—— WE’RE REALLY NOT IN ‘THE HEARSAY RULE. WE-CAN GET INTO

* THE OTHER RULES WITH REGARD TO PRIOR STATEMENTS, S0 —

MR. POPE: AND I THINK WHEN WE GET TO THAT ISSUE, IF
I'M UNDERSTANDING-WﬁAT MR. DELGADO;S SAYING, OKAY, HE
TESTIFIES AT TRIAL OR A HEARING, HE’S SUBJECT TO CROSS-
EXAMINATION, WHICH HE WOULD BE AND THE STATEMENT.IS

CONSISTENT WITH HIS PRIOR -— IN OTHER WORDS, THE STATEMENT
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IS CONSISTENT WITH HIS PRIOR TESTIMONY AND OFFERED TO REBUT
AN EXPRESSED OR IMPLIED CHARGE. 1IN OTHER WORDS, AS MR. |
DELGADO SAID, IF HE COMES TOMORROW AND TELLS THE IT WAS A
DRUG DEAL, SELF-DEFENSE STORY, THEN THE ISSUE’S SAYING CAN
HE THEN SAY, WELL, HE SAID THAT LAST WEEK PROVIDED HOWEVER .
THE STATEMENT MUST HAVE BEEN MADE BEFORE THE ALLEGED
FABRICATION OR BEFORE THE ALLEGED TMPROPER INFLUENCE' OR
MOTIVE AROSE.

THE COURT: FROM A PRIOR CONSISTENT STATEMENT; YOU’RE
RIGHT.

MR. PQPE:. PRIOR CONSISTENT STATEMENT. I’M SAYING THIS
ALL FABRICATION APPARENTLY CAME ABOUT SOME TIME POST AFTER
STANDING IN FRONT OF YOU AND PLEADING GUILTY AND SO I'D SAY
THE ONLY KIND OF STATEMENT THAT FALLS IN UNDER THAT REGARD
WOULD BE SOMETHING HE HAD SAID AT SOME OTHER TIME THAT THERE
WAS, YOU KNOW, CLEAR EVIDENCE OF. IN OTHER WORDS, SOME TIME
WHERE HE HAD TOLD THAT STORY PRIOR TO SETTING FOOT IN HERE
OR PRIOR TO FABRICATING IT OVER THE LAST WEEK OR TWO.

THE COURT: THAT'S WHAT THAT RULE IS DESIGNED FOR,
COUNSEL. ’ |

MR. DELGADO: ALL RIGHT, YOUR HONOR. NOT CONCEDING,
JUST PLEASE UNDERSTAND THAT. LET ME ASK YOU TO ADDRESS
THIS, YOUR HONOR, THEN WHY ISN'T THE STATEMENT ADMISSIBLE?
I THINK I KNOW WHERE MR. POPE’S GOING TO GO TOMORROW. HE'S

GOING. TQ. OBJECT THAT MR. DESMOND.CAMPBELL, AND UNLESS THE
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COURT KNOWS THE STATEMENT THAT MR. DESMOND. CAMPBELL MADE
LAST WEEK, MAY NOT UNDERSTAND THIS NECESSARILY.

THE. COURT: I DO NOT KNOW OF —— I’VE JUST GOTTEN A

" GENERAL IDEA.

'MR. DELGADO: MR. DESMOND CAMPBELL IS GOING TO SAY HE

WAS®DRIVING THE CAR, THAT HE DOESN‘T SEE WHAT GOES ON. HE

HAD DRIVEN THE CAR TO ANOTHER ‘LOCATION AND MR. POPE' CAN

'PLEASE CORRECT ME IF I'M OVER THE TOP AT ALL, THAT CHRIS

WOODY AND DEBREZIO LEAVE AND COME RUNNING'BACK AFTER HEARING

SHOTS. DEBREZIO CAMPBELL SAYS TO DESMOND CAMPBELL —— YOUR
ﬁONOR, MAYBE I NEED TO REFRESH MYSELF. I NEED TO MAKE
CERTATN THAT I'M NOT MISSTATING ANYTHING. |

MR. THOMPSON: HE’'S SOMEWHAT CORRECT ABOUT THAT, YOUR
HONOR. THE DEFENDANT STARTS OFF WHEN HE STARTED TO US
SAYING THAT HE STAYED IN THE CAR, THAT THEY PARKED UP —— NOT
THE -- YOU'VE SEEN THE PHOTOGRAPHS. IT'S BASICALLY LIKE A-

TRIANGLE WHERE THAT COMPLEX IS. IN THE FAR END OF THE

_TRIANGLE NEAR THE TIP IS WHERE THE INCIDENT OCCURS. HE SAYS

WHEN THEY- WENT STRAIGHT AND THE YOUNG LADY, KIM BOWDEN,

'TURNED OFF TO THE LEFT, THAT THEY PARKED THE CAR RIGHT

THERE. HE SAID I COULDN’T EVEN SEE DOWN.TO THE OTHER SIDE,

'THAT HE STOOD OUT THERE,. OUTSIDE THAT CAR, AND TALKED TO

SOME WHITE WOMAN WHQ WAS THERE UNLOADING GROCERIES AND THEN

HE HEARD SHOTS. HE JUMPED IN THE CAR AND HE STARTED PULLING

AROUND, THAT THEY RAN UP AND SAID DON'T GO DOWN THERE
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THEY’RE SHOOTING AT US AND THAT HE TURNED AROUND AND DROVE
OFF AND THAT’S ALL HE SAW, BUT THEN HE WENT INTO GREAT
DETAIL OF EVERYTHING THAT HAPPENED, BECAUSE THAT'’S WHAT THE
CO-DEFENDANTS TOLD HIM.

MR. DELGADO: WHICH, YOUR HONOR, BECAUSE THEY CHARGED

HIM WITH CONSPIRACY IS THE 801(D)2E EXCEPTION TO HEARSAY IN

'FURTHERANCE OF THE CONSPIRACY.

'MR. THOMPSON: THE DEFENSE IS PRESENTING THAT OR WOULD
BE PRESENTING IT IN FURTHERANCE OF CONSPIRACY. |

MR. DELGADO: THE COURT UNDERSTANDS WHAT I'M SAYING.
IN OTHER WORDS, IT’S BEING OFFERED AGAINST THE ——

THE COURT: YOU'RE OFFERING IT TO PROVE CONSPIRACY?

MR. DELGADO: NO. CONSPIRACY BY THE TWO BROTHERS.
THEY WERE BOTH CHARGED WITH CONSPIRACY. DESMOND SAYS TO —-
EXCUSE ME. DEBREZIO SAYS TO DESMOND, I TRIED TO GIVE HIM
$5,000 —- $2,500, HE WOULDN'/T TAKE IT. HE THREW IT ON THE
GROUND OR THREW IT IN MY FACE. I BENT DOWN TO PICK IT UP.
HE PULLED A GUN — AGAIN, YOUR HONOR, LET ME MAKE CERTAIN
THAT I --DEBREZIO TOLD BAGLEY, I'M SHORT. I ONLY HAVE
2,500 AND HANDED IT TO BAGLEY. SAID BAGLEY THREW IT IN
DEBREZIO —- OR THREW IT BACK IN DEBREZIO’S FACE, SAID THEY
EXCHANGED WORDS AND THEN BAGLEY PULLED A SILVER AUTOMATIC
PISTOL OUT AND SHOT AT THEM. THEY THEN RAN AND DEBREZIO RAN

AWAY AND WAS SHOOTING BEHIND HIM, NOT LOOKING AS HE RAN FROM

~THE VICTIM. SAID THAT. —= SAID WOODY* WAS TWO . CARS OVER
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SHOOTING AT BAGLEY, SAID AT THIS POINT TROY WALKED OUT AND
BUST HIS GUN AT THEM AS THEY WERE RUNNING AWAY. SO IN OTHER
WORDS, YOUR HONOR, WHY DOESN’T IT COME IN SIMPLY BECAUSE
THEY CHARGED HIM WITH CONSPIRACY? WHY DOESN/T IT COME IN AS
A CO-CONSPIRATOR’S EXCEPTION TO THE HEARSAY RULE UNDER
8071(B)2E?

| THE COURT: WELL, I —- IF THE STATE WANTED TO OFFER IT

" FOR THAT PURPOSE, I SUPPOSE, BUT HE’S. NOT ON TRIAL HERE.

MR. POPE: YOUR HONOR, I'D SUBMIT —-

THE COURT: NEITHER OF THEM’S ON TRIAL HERE.

MR. POPE: IT HAS TO BE —- TO BE AN EXCEPTION OF A CO-
CONSPIRATOR’S STATEMENT, IT’S GOT TO BE IN FURTHERANCE OF

THE CONSPIRACY. TELLING ABOUT WHAT HAPPENED AFTER. THE FACT

HAS NOTHING TO DO WITH THE FURTHER —- STATEMENTS OF, OKAY,

AﬁD WHEN WE GET THERE YOU GO TO.THE LEFT AND I GO TO THE
RIGHT AND éOb DRIVE DOWN THE HILL AND I'LL DO THIS AND THAT
IS IN FUkTHERANCE OF A CONSPIRACY. AFTER THE FACf TELLING
WHAT HAPPENED, THE CONSPIRACf WAS COMPLETE WHEN HE WAS
DROPPEDZON THE GROUND AND KILLED, ’'CAUSE IT'S CQNSPIRACY TO
MURDER, SO_THAT CONSPIRACY WAS COMPLETE. SO IF ANY
STATEMENTS WOULD BE ADMISSIBLE IT WOULD BE IF THEY —- WHEN
THEY LEFT THERE OVER AT WOODHAVEN OR'WOOD POINT OR STONE
POINTE.AND SAID WE'RE GOING TO- GO OVER THERE AND WE’'RE GOING
TO DO THIS AND THEN WOODY SAID THIS AND TﬁEN DEBREZIO. SAID

THIS, BUT THAT’S NOT WHAT YOU HAVE HERE. WHAT YOU HAVE

-~




580

= W N

12

13
14

15
16

17-
18-
19
20

21
22

23

24

O\OCO‘\IO'\U'I

580

AFTER THE FACT, THEY'RE SAYING, YOU KNOW, LET ME TELL YOU
WHAT WENT ON DOWN THERE, WHICH HAS GOT ABSOLUTELY NOTHING TO
DO WITH CONSPIRACY. '

'MR. DELGADO: WHICH COVERS UP —- WHICH COVERS UP THE
OBJECT OF THE CONSPIRACY,'DOES IT NOT, JUDGE? THEY THEN
DRIVE AWAY, DON’T REPORT ANYTHING? DEBREZIO CAMPBELL — I
MEAN, DESMOND CAMPBELL DOESN'T IMMEDIATELY GO TO LAW
ENFORCEMENT AND TELL THEM I WANT TO TELL YOU WHAT HAPPENED.
HE KEEPS QUIET. ISN/T THAT IN FURTHERANCE OF THE
CONSPIRACY?

THE COURT: -NOT A CONSPIRACY TO COMMIT MURDER, IT'S
NOT.
MR. DELGADO: IT’S NOT?

| THE COURT: IT MIGHT BE ACCESSORY AFTER THE FACT OF

. MURDER FOR NOT DOING ANYTHING TO REVEAL IT OR REPORT IT.

MR. DELGADO: .CONSPIRACY TO BE AN ACCESSORY AFTER THE

. FACT THEN.

THE COURT: THAT’S BASICALLY WHAT ACCESSORY AFTER THE
FACT IS IS CONSPIRACY TO COVER IT UP OR NOT REPORT IT OR
WHATHAVEYOU, BUT I DON’T THINK IT FALLS WITHIN THE
CONSPIRACY; IN FURTHERANCE OF CONSPIRACY.

MR. DELGADO: ALL RIGHT. YOUR HONOR, IF THAT IS THE

CASE, THEN IF IT DOES NOT COME -IN UNDER 801(D)1B OR 801(D)2E

.AND_IF IT DOESN’T COME IN UNDER 804(B)3, I SIMPLY ASK THE

COURT THAT I —— SIMPLY SAY TO THE“COURT THAT THAT IS AN
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ERRdR'OF LAW RELATED TO WHAT IS ALLOWABLE. I SUBMIT TO TﬁE
COURT THAT IS ERROR AND I ASK THE COURT TO CONSIDER THAT IN
MAKING YOUR RULING. IF THE COURT HAS RULED, FINE. I'LL
CEASE AND bESIST, BUT,IVSIMPLY WANTED TO PLACE THAT ON THE
RECORD.

THE COURT: MY THOUGHTS AT THE TIME ARE THAT WE.REALLY

ARE NOT -— THIS IS NOT.SOMETHING THAT’S OFFEREﬁ BY THE STATE

- AGAINST THE DEFENDANT, SO WE'RE NOT REALLY ESSENTIALLY INTO

A CONFRONTATION ISSUE EXCEPT THAT THE STATE IS PREVENTEﬁ

FROM CROSS—EXAMINING —— WELL, THAT'’S DIFFERENT. I DON’T

WANT TO CONFUSE THE TWO MYSELF, BECAUSE I'VE - BEEN TALKING
ABbUT DEBREZIO CAMPBELL AND WHERE WE MIGHT GO THERE AS

OPPOSED TO DESMOND CAMPBELL. I THINK WE HAVE TO WAIT ON

DESMOND CAMPBELL FOR THE COURT'’S RULING UNTIL WE SEE WHERE

WE'RE GOING.
IT APPEARS. TO ME THAT IF IT/S NOT THE STATE OFFERING AN

OUT—OF—COURT HEARSAY STATEMENT BY A WITNESS WITHOUT. THE

DEFENSE ALLOWED TO CONFRONT AND CROSS-EXAMINE THE WITNESS,

THEY’RE NOT DOING THAT IN THIS CASE AND SO WE REALLY DON’T

. GET INTO THAT ISSUE. SO MAYBE IT DOES COME INTO WHETHER THE

DEFENDANT"OR WHETHER IF THE-DEFE&SE SEEKS TO OFfER A
STATEMENT OF A WITNESS WHICH WOULD BE FAVORABLE TO HIM, BUT
I8 ESSENTIALLY A HEARSAY STATEMENT AND OTHERWISE DOESN’T
MEET ANY EXCEPTION TO THE HEARSAY RULE, THEY DdN[T COME IN.

MAYBE THAT'S WHERE WE ACTUALLY ARE AND WE DON’'T HAVE TO EVEN
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-GET INTO THE CONFRONTATION ISSUE, BECAUSE ESSENTIALLY THAT

IS CORRECT. THAT IS SET UP — THE CONSTITUTION AMENDMENT’S

SET UP TO PROTECT THE .DEFENDANT WHO IS CHARGED WITH A CRIME,
BUT THE RULES OF EVIDENCE, OF COURSE, APPLY TO EVERYONE
ACROSS THE BOARD. SO I GUESS THAT’S REALLY WHERE WE ARE IN
THIS CASE INSOFAR —- PARTICULARLY WITH A WITNESS WHO
TESTIFIES SUCH AS DESMOND. SO I GUESS WE ARE INTO THAT
CATEGORY. SO I THINK IT PROBABLY DOES NOT COME IN UNDER ANY
OF THESE EXCEPTIONS, ALTHOUGH I'M GOING TO THINK ABOUT IT
SOME MORE. I’'M NOT GOING TO MAKE AN ABSOLUTE RULING, RATHER
I'M GOING TO THINK ABOUT IT OVER NIGHT AND REVIEW SOME OF
THESE EVIDENTIARY RULES, BUT I BELIEVE THAT IS WHERE WE ARE
INSOFAR AS DESMOND CAMPBELL IS CONCERNED, ANY STATEMENTS HE
MIGHT HAVE MADE AND I REALLY NEED TO READ THESE STATEMENTS.
I'M GOING TO READ THEM OVER AGAIN TO REVIEW ALL OF THIS.
I'LL BE PREPARED TO MAKE A RULING FIRST THING IN THE
MORNING. I’LL BE HERE AT NINE O'CLOCK AND WE’LL TRY TO GET
STARTED. I HAVE THE JURY COMING AT 9:30, SO WE'LL HAVE A
LITTLE TIME TO PUT A FEW THINGS ON THE RECORD. I JUST DO
NOT WANT TO TIE THE JURY UP ALL DAY AND I WANT TO KEEP GOING
WITH THIS CASE SO WE DON/T EXTEND IT INTO THE WEEKEND AND SO

I WILL TRY TO REVIEW ALL THIS. I’LL BE AVAILABLE AT NINE

. O’CLOCK IF THERE'’S SOMETHING ELSE YOU WANT ME TO CONSIDER,

BUT THEN I’LL BE PREPARED TO PUT RULING ON BEFORE WE BRING

THE JURY IN. ALTHOUGH, QUITE'HONEST WITH YOU, I MAY HAVE TO
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WAIT ON DESMOND TO SEE WHAT YQOU MIGHT OFFER WITH REGARD TO
HIM AFTER HE TESTIFIES, ‘CAUSE I HAVE NO IDEA WHAT HE'S
GOING TO TESTIFY TO WHEN HE DOES TESTIFY.

MR. POPE: YOUR HONOR, AND I APOLOGIZE; I KNOW WE’VE

- JUMPED FROM DEBREZIO.TO DESMOND.. IT’S OUR UNDERSTANDING, "

WHERE THE, COURT’S AT NOW, CORRECT ME IF I'M WRONG,
DEBREZI0’S UNAVAILABLE. |

THE COURT: HE’S UNAVAILABLE.

MR. POPE: OKAY. HE’S UNAVAILABLE AND BASED ON THE
RULES OF EVIDENCE, IT CAN'T BE TENDERED ON THE HEARSAY ISSUE
AS FAR AS DEBREZIO? IF I TRIED TO TENDER IT IT WOULD BE A
CRAWFORD ISSUE CERTAINLY AND IF THE DEFENSE TRIES TO TENDER
IT IT WOULD BE A HEARSAY ISSUE AND CREDIBILITY AND ALL THOSE
ISSUES.

NOW, AS TO DESMOND, IF I UNDERSTAND, TOMORROW —— WE'’RE
BASICALLY GOING TO CROSS THE BRIDGE WHEN HE COMES BASED ON
WHAT FORM HIS TESTIMONY .TAKES. |

THE COURT: RIGHT.

MR. POPE: THANK YOU, SIR.

THE COURT: AND MR. DELGADO, IN ALL FAIRNESS, I’'M GOING
TO LOOK AT THIS OVERNIGHT. IF THERE’S SOMETHING YOU WANT ME
TO CONSIDER FIRST THING IN THE MORNING, I/LL DO THAT. IF
YOU COME UP WITH SOMETHING THAT YOU THINK I OUGHT TO
CONSIDER AND THE SAME WAY WITH THE STATE OBVIOUSLY. IF I

GIVE THE OPPORTUNITY TO ONE SIDE).I’M GOING TO GIVE IT TO
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THE OTHER. SO I'M GOING TO LOOK AT IT. I’M GOING TO SPEND
SOME TIME LOOKING AT IT TONIGHT AND THEN IN THE MORNING
HOPEFULLY I’LL BE READY TO RULE, BUT IF THERE'S SOMETHING
YOU WANT ME TO — SOMETHING ELSE YOU WANT ME TO LOOK AT,
I'LL DO THAT FIRST THING IN THE MORNING. I‘’LL BE HERE BY
NINE. - ALL RIGHT. ' ANYTHING ELSE WE NEED TO TAKE UP AT THIS
TIME THAT YOU CAN THINK OF?

MR. POPE: BEG THE COURT'S INDULGENCE. NO, SIR, YOUR
HONOR.. '

THE COURT: MR. DELGADO?

MR. DELGADO: NO, YOUR HONOR. THANK YOU.

THE COURT: ALL RIGHT. WELL, LET’'S ADJOURN THEN AND
I'LL ASK COUNSEL TO BE AVAILABLE ABOUT NINE IN THE MORNING
AND THE COURT REPORTER. THANK YOU.

MR. POPE: YES, SIR.

(WHEREUPON, COURT WAS ADJOURNED FOR THE DAY AT 5:30

. P.M. AND RECONVENED ON MAY 5, 2005 AT 10:15 A.M.)

(END OF VOLUME III)

%




STATE OF SOUTH CAROLINA

COUNTY OF YORK

STATE. OF SOUTH CAROLINA,

PLAINTIFF,
-VsS—

- CHRISTOPHER WOODY,

DEFENDANT.

TN e e et e e Nt N?

BEFORE:

HONORABLE LEE S. ALFORD, JUDGE,

APPEARANCES:

MR. THOMAS E. POPE
YORK COUNTY SOLICITOR
MR. WILLY THOMPSON
ASSISTANT SOLIGITOR
ATTORNEYS. FOR THE STATE
YORK, SOUTH CAROLINA

MR. JOHN DELGADO
ATTORNEY AT LAW

_CASE-NOL:

NDI - ,
ORIBINAL—

. 'IN THE
COURT OF GENERAL SESSIONS

05-GS-46-0858

TRANSCRIPT CF RECORD

VOLUME IV OF V'

2005
SOUTH CAROLINA

MAY 5,
YORK,

AND- A JURY.

ATTORNEY FOR THE DEFENDANT WOODY

COLUMBIA,

MR. HAROLD STALEY .
ATTORNEY AT LAW

SOUTH -CAROLINA -

ATTORNEY FOR DEFENDANT DESMOND CAMPBELL

- ROCK HILL, SOUTH CAROLINA

SHANNON McGILBERRY
COURT REPORTER




586

a0 o WwN

©c W o™

11
12

13.

14
15
16
17

18

19
20

21

22
23

. 24

25

- S Falal . o :5 3
JTAWIdIAU , . —

THE COURT: COUNSEL, I WANT TO GO AHEAD NOW. I RESERVED
RULING ON WHETHER THE HEARSAY STATEMENTS MADE TO THE
SOLICITOR’S OFFICE BY DEBREZIO CAMPBELL AND DESMOND CAMPBELL,
STATEMENTS MADE TO THE SOLICITOR’S OFFICE WHICH WERE THEN <IN
PREPARATION FOR TRIAL, WHICH WERE THEN PROVIDED TO THE
DEFENSE, THOSE STATEMENTS, WHICH ARE HEARSAY STATEMENTS, THE
COURT WOULD DETERMINE THAT THEY ARE TESTIMONIAL IN NATURE,
TESTIMONIAL HEARSAY STATEMENTS. .

THE COURT FINDS THAT CRAWFORD VERSUS WASHINGTON, STATE
VERSUS DAVIS, WHICH WE'VE PREVIOUSLY ALLUDED TO AND THE STATE
VERSUS_DESHAWN STATEN, NONE OF THOSE CASES CHANGED THE LAW
INSOFAR AS TESTIMONIAL HEARSAY STATEMENTS ARE CONCERNED EXCEPT
WHEN OFFERED BY THE STATE AGAINST AN ACCUSED. THEREFORE, IT
DOES NOT ADDRESS THAT ISSUE. THE ISSUE MAY BE ADDRESSED
INSOFAR AS THE DEFENSE OFFERING SUCH STATEMENTS AT SOME POINT
IN TIME, BUT THAT'S A MATTER BETTER LEFT TO THE APPELLATE
COURTS AND THIS COURT’'S CERTAINLY NOT GOING TO —-— WILL NOT
CONSIDER IT. SO, THEREFORE, WE ARE LEFT WITH THE LAW AS IT
PREVIOUSLY EXISTED WITH REGARD TO HEARSAY STATEMENTS. HEARSAY
STATEMENTS ARE NOT ADMISSIBLE UNLESS THE PERSON WHO MADE THE
STATEMENT OUT OF COURT TESTIFIES AND IS SUBJECT TO CROSS-
EXAMINATION. THERE ARE CERTAIN EXCEPTIONS TO HEARSAY. AS I
UNDERSTAND IT, THE HEARSAY EXCEPTION CITED BY THE DEFENSE IS
THAT THE STATEMENTS ARE TRUSTWORTHY AND RELTABLE AND SHOULD BE

ALLOWED BY —— IN BY THE COURT ON THAT BAS