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1001

JOHN DELGADO: BY MR. JOHNSON . -45-
<j?{ 1 I don’t know whether or not that was the killing shot if I
2  stand corrected if the .25 to the chest was the shot that
3 killed him; Tﬁe .25 - I mean the.45 to the neck or the
4 ' head.which ever thaf may be was a siénificant fact.
5 0. In regardless of whether or not the .25.and the ..45 is
6 : tﬁe killing shot, is Mr. Woody still as culpable as Mr.
7 Campbell that fired the .25? ’
8 A. Yes, sir. i'm sorry to say, yes.
9 Q. Andlculpable of what? |
10 ' A. Well the use of a firearm during the commission of
11 a violent offense, a conspiracy to engage in activity and
12 then poséibly a murder becauée the hand of one is the hand
13 | of all. And whether or not his was the killing shot, the
. 14 jury could have concluded that not withstandin; he was
15 acting in concert with Mr. Campbell'and therefore is guilty
16 or not whether or not the .45 even.penetrated the body.
17 Q. And Mr. Woody gave police a statement whichlwas
18 deemed voluntary by the court which implicates him in this
19 crime; isn’t that correct?
20 A. Yes, sir.
21 Q. Or he admits that he shot somebody?
Zé A. Yes, sir. |
23 0. Mr. Bagley. And then he makes a statement later on
- 24 or else he goes and.then-drinks more heavily because he
C;?’ .25. thinks that he may have killed somebody?
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JOHN DELGADO: BY MR. JOHNSON -46-

A. Yes, sir. He was very remorseful and very upset

over whatlhad happened. And to be very candid with you,
Chris was é fine fellow. Before this incident he had no
prior reéord. And to be very candid the Campbell brothers
were the wrong crqwd and when you say that Chfis was with
the wrong crowd he certainly was because the Campbell
brothers were - and this fellow Bagley - certainly'the
criminal. But Chris unfortunately cast his lot with these
fellows and had been associated with them for a period of
time and that night happened to be with them and the
occurrences happened at that residence.

Q. A matter of fact the facts at trial that come out

rare that they were driving Mr. Woody’s Nissan Maxim around.

They were driving by Paces River Apartments?

A, Something like that yes, sir.

Q. - They see the victim’s car and turn around and then go
to where Mr. Bagley lives, fhe Paces River Apartment, and
engaged him. Mr, Campbe;l and Mr. Woody are standing -
they are not togethér and they’re not on either side,
they’re kind of off to the sides of Mr. Bagley. Isn’t that
the facts that come out?

A. My‘recollection Mr. Bagley was confronted by Mr.
Campbell straight away face to féce énd that Chris was off
to the side. |

Q. But Mr. Bagley didn’t - The facts show that Mr. Bagley
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JOHN DELGADO: BY MR. JOHNSON -477-

didn’t go search them out?

A. No, sir, I'm sorry to say that they came towards Mr.
Bagley both into the apartment complex and then they both
got out of the car and proceeded on foot to where they
confronted Mr. Bagley.

Q. And because of this do you feel that those facts would
kill the first eleﬁent of self defense?

A. I don’t know if it would kill it. It certainly did

concerned as to whether or not I was even gonna get the
charge of self defense. When the court finally came around
fo it I was greatly relieved. I thought for a long while |
the judge - that Judgé Alford wasn't e&en gonna charge that
and I was just absolutely scared.to death-that that was the
only case I had.

Q. And would you agree with me that the only evidence
that the victim had a gun in this casé is Mr. Caﬁpbell;s
statement that says he thought the guy was reaching behind
his back? And then the statement that Mr. Woody

subsequently gives that I could have been killed out there?

A. Yes, sir.

Q. No guns ever found?

A. No gun was ever found.

Q. And the gunshof residue was only on the palm of the
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JOHN DELGADO: BY MR. JOHNSON ~48-
BY MR. DEVOE

A. Yes, sir.
Q. In your experience as a criminal defense attorney
when you fire a weapon, do you usually find it on the
outside of the hand as well? 1Is that what your expert
testified to?
A, Exactly, sir. The outer surface of your hand will
show the residue. The palm surface of the hand can
sometimes be absolufely clean and yoﬁ can still have
gunshot residue on the outside. That’s the reason law
enforcement would swab the inside of the palm and tﬁen take
another device and swab the back of the‘hand, the non-palm-
side, to determine whether or not there is gﬁnshot residue.

MR. JOHNSON: That’s all I have at this time, Your
Honor.

THE bOURT: All right. Mr. Devoe, any redirect?

MR. DEVOE: Thank you, Your Honor.

REDIRECT EXAMINATION

JOHN DELGADO BY MR." DEVOE:
Q. Did Mr. Woody tell you that he was scared he was
gonna be killed at the scene?
A. He also told - As I recall he also told the'police
officers on the day of his arrest or shortly thereafter

while he was confined and while in custody he said that he

‘thought he was going to be killed that night. He could

have been killed that night. He reiterated tﬁat to me in
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JOHN DELGADO: BY MR. DEVOE . ‘ -49-

my conversations with him and times I met with him prior to
the trial yes, sir.

Q. And why - Any idea why he said that to you?

A Because it probably was true.

Q. Killed by what?

A He didn’t know what was present. at the scene and with

the gun shots that were being directed towards Mr. Bagley I

‘think he was in the thought that Bagley being a drug dealer

could have had a weapon and that he could havé been killed
that night. That’s what he at least to me indicated. I
sure wish I could have been able to proven that though, Mr.
Devoe. That’s the problem. That would help tremendously.
Q. -Did he tell you that he saw Bagley reaching behind
him?

A. Sir, I can’t recall spécifics. He may have said that
but that wasn’t in the police incident repo&t. If he had
said that that would helped him. He said as best I recall
to law enforcement in his custody statement that he thought
he could have been killed that night. I wish-he could have
been ablé to say something more specific that would have
been laid on the foundation that Mr. Campbell had said.

You know affirmative motion with the same hand towards the

 back which could have indicated that he had - that Bagley

had some sort of weapon on him. But he didn’t never see a

weapon, he never saw the glint of a weapon. Neither did
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JOHN DELGADO: BY MR. DEVOE ' -50-

Mr. Bagley and neither did Mr. Campbell.

Q. But didn’t Mr. Woody insist that you check into the
residue of the hand because of the hand going behind him of
Mr. Bagley?

A, I don‘t recall that, sir. 1I’m certain that I gave Mr.
Woody the discovery. We went over that here at the
Detention Center. I don’t recall any specific request for
that one way or the other.

Q. Who was the SLED expert you consulted with concerning
gunpowder residue?

A. Mr. Devoe, it was a woman, a white woman who testified

in the trial. I don’t recall hér name at this moment. I’'m
sorry.

Q. Ms. Stoner?

A. I'm sorry.

Q. Ms. Stoner?

A. Could be. Sir, if she’s a balliétic expert from

SLED that probably Qas a woman.

Q. Well the record shows she was the one that testified
about gunpowder residue.

A. All right, sir.

That would be the one you think?

I’'m sorry.

That would be the one you think you talked to?

Sir/ the only one that I talked to was a woman who




1007

JOHN DELGADO: BY MR. DEVOE ~51-
C 1 testified in the trial.
2 Q. Did you ever ﬁhink of trying to work out a deal for
3 | "a lesser charge for Mr. Woody? |
4 A. Did I think about it?
5 Q Yes.
§: A Oof course.I tried to - -
-7 Q. ' To the Solicitor about it?
8 A Yes, sir. Sir, I was begging. We startgd this case
3 I think on a Monday. I remember getfing some evidence from
10 Mr. Pope on Sunday afternoon when I came here to the
11 office. Stuff that had just been developed like on
-.12 Thursday before - Mr. Pope hadn’t had it before Thursday
13 and I got it from him on Sunday. I remember talking,
14 Tommy, is there anything we can do about this case? Is
15 there ény way we can resolve it? I remember hawking on Mr.
16 Thompson during the trial about is there anyway Qevcould
17 take care of this case without the necessity of having to
18 go to a trial.. Sure-yes, sir.
19 Q. Well this evidence you got on Sunday before the
20 trial starts on Monday, was it CD’s you got?
21 A. Yes, sir, I believe it was. It was some things
22 relating to the Campbell’s as I recall. I could be wrong
23 about that. |
24 Q.v And how many CD’s were there?
éS A. I don‘t recall, sir.
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JOHN DELGADO: BY MR. DEVOE . -52-
Q. Was it one?

A, I don’t recall, sir.

Q. Well did you think of asking for a continuance so

you could look at the CD’s?

A. Well my recollection is that Mr. Pope and I and
possibly Mr. Thompson and I worked out some sort of a
stipulation about what - rather than having to listen to
all of them and require the jury to have to listen to all
of them, to under the rule I think is"1006 make a synopsis
of what that evidence would or would not have shown and
used that in front of the jury. But I want to say this,
MR. Devoe, the Solicitor didn’t have tﬁis until Thursday
itself. It didn’t surface -.He wasn’t withholding anything
and the first time I-could get up here to get.it was on a
Sunday afternoon. I remember coﬁing here to the courthouse
and meeting -

Q. Isn’t there a rule you get the evidence ten days
before trial?

A. Well, sir; if the State knows about it ten days

before trial they’re required to do that.

Q. Did they continue the trial until you have é chance

to look at it?

A. It depends.on what the nature of'that'évidence is,
sir. In pther words if it’s stuff that is going to help

the case I sure as the dickens wanted that. My




10
11

12

13

14
15
16
17
18
19
20
21

22

- 23

24

25

1009

JOHN DELGADO: BY MR. DEVOE . -53-

recollection of it, eir, it went to the Campbell’s and not
to Chris necessarily. And I still had the problems of self
defense. That was all we had. It didn’t change the
aspects of self defense which is what I wanted to propose
before the jury.

THE COURT: Mr. Devoe, I hate to interrupt you, I’m
gonna have to take a break. Let’s take a short - about a
five ﬁinute break.

(COURT IN RECESS AT 11:03 A.M..)

(COURT BACK IN SESSION AT 11:16 A. M..)

THE COURT: Be seated. Be seated.

(WITNESS RETURNS TO WITNESS STAND.)

(APPLICANT, CHRISTOPHER WOODY, REENTERS COURTROOM. )

THE COURT: All right, Mr. Devoe, you may continue.
Sorry to interrupt you. Go ahead, you may continue.

REDIRECT EXAMINATION - CON’T
JOHN DELGADC BY MR. DEVOE:
Q. Mr. Delgado, did you ever get a record concerning the
statement Mr. Woody made on July 29th to Sergeant Blackwell
at the Reck Hill City police?
A. Did I get it?
Q. Yes.
A. Yes, sir, I did.
Q. And in that record I believe Mr. Woody stated that

he being Mr. Bagley was like reaching in his back and he
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JOHN DELGADO: BY MR. DEVOE ) -54-

was backing up and then my gun came out and I fired three

shots.
A. Read that last part again, sir.
0. He’s saying he was reaching in his back like and he

was backing up and then my gun came out and I fired three
shots.v |
A. Yes, sir.

0. So you’re saying even then that he thought Mr. Bagley

was reaching in his back ---

A. Yes, sir.
Q. -~-- that’s why he fired the three shots.
A. Yes. But that may not be self defense either, sir.

That’s the problem.

Q. = But —-.

A. No. Well the problem - -

Q. At that time -- |

A. If - If - If Chris had a gun permit to be able to
have the gun that he used, if - Bless his heart, if Chris
had beeniat that scene without any prior knowledge that
Bagley and Campbell were engaged in a illicit activity
maybe. But, sir, that wasn’t - that’s not a greét fact in
any means. That doesn;t mean that he had a gun it just
means he was backing up. Maybe he was bluffing. But his
gun came out. The gun came out because Chris-grabbed his

gun and the gun went off because Chris fired the gun.
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JOHN DELGADO: BY MR. DEVOE -55-
Q. But the maybe is the only defense you raised in this
trial.

A. Mr. Devoe, that'’s because that’s the only defense I

had in the trial.

Q. But you knew about this situation. You said he was
reaching behind him.

A. Sﬁre. And I’m certain I tried to emphasize that as
much as possible.

Q. But therefore he knew? -

A, Yes. Yes.

Q. And you knew that Woody, Mr. Woody, had a gun permit
from Virginia®? ' |
A. I did, sir.

Q. I know that’s not good in South Carolina .--

A. That’s exactly the point. It is no good in. South
Carolina.

Q. He had a gun perﬁit'there and he had not been down
here that long actually. |

A. Yes. But that’s not a defense.

Q. No but a self defense.

A. Sure. And if Chris had been able to get on the stand
he might a been able to have mitigated a bit more of his
understanding of the law.

Q. Well why didn’t he get on the stand?

" A. Because he was not in my estimation wasn’t gonna make
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JOHN DELGADO: BY MR. DEVOE ' -56-

a very good witness in the over.éll aﬁalysis because there
were too many things he had to explain away that were not
gonna be helpful to his case. And he ask me whether or not
he ought to get on the stand and I told him that’s what is
his absolute right only for him to be able to decide. But
that if he_ask me I_would think that his getting on the
stand could hurt him more than it could help him.
Q. Well was it a dead case what was to loose?
A, Sir, there’s nothing to loose except that it’s his
decision and his decision was not to take the stand. I
can’t force anybody to take the stand.
Q. You can’t force him. You could have talked to him
about it and give him the advantéges and disadvantages of
taking tﬂe stand.
A. Sure. That’s exactly what I did I’m certain.
Q. Why didn’t you seek to ask the judge to charge the'
jury on a lesser offense?

MR. JOHNSON: Objection. That’s outside the scope of
Ccross.

THE COURT: Yeah, I sustain the objection.

BY MR. DEVCE:

Q. Why was there - Was there a missing coroner’s report?
A. Was there a missing coroner’s report?

Q. Is there a missing coroner’s report?

-A. Mr. Devoe, sorry, I don’t have the slightest idea
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JOHN DELGADO: BY MR. DEVOE ' ~-57-
<:i} . _1 about that aspect, sir. I'm sorry I doﬁ’t know.
2 | Q. Well for the trial did you have a corner’s report?
37 Aa. Sir, I’m sorry, I don’t recall one way or the other.
4 If I didn’t have a report from the coroner I probably would
5 have ask for it. I don’t recall one way or thé other, sir.
6 I'm sorry.
7 0. The cell-phone we’re talking about that was missing.
8 A. Yes, sir. '
é Q. Did you ever seek to ask the State for the cell phone
10 _ record, cell phone records?
11 MR. JOHNSON: That’s also outside the scope of cross.
12 | I did not say anything --
13 THE COURT: Same objection. We went into that on
14 direct but that was no covered in cross.
15 BY MR. DEVOE:
16 Q. I guess it was the same thing. The crime scene log,
17 ~ you had that. Right?
18 A. The crime scene log?
lé Q. Log.
20 A. I'm certain if it was turned over to me I'm certain
21 : I reviewed it, sir. I‘m sorry I don’t recall specifically.
© 22 Q. Well was it turned over to you as far as you know?
23 A. Sir, I'm sorry, I do not know.
24 Q. Other than talking to the SLED expert, I think it was
25 Ms. Stoner, did you think of getting any other experts?
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JOHN DELGADO: BY MR. DEVOE ~-58-

A. Did I think of any other experts? Sir, I can’t recall
ifI thoﬁght of any other experts. I can’t recall one way
or the other, sir. I must have thought of some. The most
important thing I could do was try to use a private
investigator to see if I could get some evidence that would
relate to the self defense and we.could not find anything -
anything.

Q. Just one more question on the Jackson v. Denno
situation. You read that report.

A. Yes, sir.

0. Did it strike you that the person who signed the

. report as a witness actually was not there the whole time

when the statement was being made?

A. Sir, I dqn’t recali or know now whether or not that
individual 'was there the whole time or not. I don’t know
that to be a fact but if you say so. You know the
interrogétion, the custodial questioning could have ceased
for a minute while the law officer went outside to do

something and then come back and continued it. That

doesn’t necessarily mean it’s involuntary.

Q. Well I think that Ms. Blackwell stated Lieutenant
Burris was coming invahd'out.

A. I don’t think that makes it involuntary, 'sir.

Q. And he’s the one who witnessed the statement.

A. Because what he may have done is witness Chris’s
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JOHN DELGADO: BY MR. DEVOE -59-

signaturé. That doesn’t mean that Chris didn’t sigh it in
his absence but I can stand corrected about that.

Q. Well I do think he witnessed his signature. It also
I think that it implies he witneésed his statement to him.
A. All right, sir.

MR. JOHNSON: Objection. Strike that from the record.

THE COURT: Whatever he believes I -

MR. DEVOE: I have no further questions.

THE CQURT: --- categorically do not believe that
witnessing one’s signature indicates that they witnessed or
read the entire document. So that’s Mr. Devoe’s take on it
and I take that into consideration. But'witnessiné one’s
signature - and I don’t have a copy of the statement ana I
was looking for it to see but witnessing one’s signature is
not related to the document other than the witness of his
signature.

Go ahead.

MR. DEVOE: Well I only have one more question on his
statement then.

Q. The statement if you read it takes about a little
over four minutes to read it. And yet it seems to indicate
that Mr. Woody was in that room for at least an hour, maybe
an hour and a half. Is there any'iﬁdication to you was

suspicious what happened in that room the remainder of the

time?
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JOHN DELGADO: BY MR. DEVOE : -60-

A. No, sir.

MR. JOHNSON: That calls for speculation, Your Honor.

THE COURT: He has no way of knowing but I’11l let him
tell you that himself.
A. Sir, that seems to be the.éase in a lot of custodial
interrogations. The timing that someone is involved in a
room can reach all sorts of questions and answers that may
or may not be relevant or may or may not be reflected in
the written statement that the defendant signed. But I
wasn’t there and I wouldn’t have the slightes£ idea about
what --
Q. Have you ever been able to see a custodial Statement'
situation that wasn’t recorded or taped?
A. No, sir.
Q. Or video taped?
A. No, sir. That’s not the law ngcessarily in the
Sfate of South Carolina although some jurisdictibns now do
employ that yes, sir.
Q. A lot of them are.
A. Shoqld absolutely.

MR. DEVOE: Thank you. I have no further questions.

THE COURT: Recross?

MR. dOHNSON: Two questions, Your Honor.

.RECROSS EXAMINATION

JOHN DELGADO BY MR. JOHNSON:
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JOHN DELGADO: BY MR. JOHNSON -61~
<if? 1 Q. Mr. Delgado, what effect would hiring another gunshot
2 residue expert have on your self defense claim?'
3 A. I don’t think it would have advanced that a bit and I
4 think it would have continued to focus on a death by a
3 gunshot that I wanted to try to remove myself from as far
6 ‘ as possible. I didn't think that would have helped the
7 defendant.
8 Q. And you argued that way based on your experience as
9 a criminal defense éttorney?
10 A. Yés, sir.
11 | MR. JOHNSON: No further questions, Your Honor.
12 THE COURT: You can step down and bevexcused. We
13 appreciate your time.
14 MR. DELGADO: Thank you, Your Honér. It’'s nicé seeing
15 you, sir.
16 THE COURT: Good to see you.
17 (WITNESS LEAVING WITNESS STAND.)
18 THE COURT: Call.your next witness, Mr. Devoe.
- 19 MR. DEVOE: Bring up Steven Howard.
20 THE COURT: If you’ll step up and put your left hand
21 on fhe Bible and raise your right.
22 | (WHEREUPON: STEVEN HOWARD,
23 | - BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:)
24 j . DIRECT EXAMINATION
25 | STEVEN HOWARD BY MR. DEVOE: |
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STEVEN HOWARD: BY MR. DEVOE -62~-
Q. Good morning.

A. Good morning, sir.

Q. Mr. Howard, for the record could you give us your full

name and address.

I can’'t hear ybu.'

Could you give us your full name and yohr address.
Steven Charles Howard. Business or home address?
Pardon me?

Business or home address?

Business.

‘209 North Walnut, Lansing, Michigan 48933.

And are you an attorney?

Yes.

In what state are you qualified to practice?

Michigan and Federal Court too but I don’t do much in
Federal Court.

Q. And have you ever been consulted by - consulted
police or prosecutors?

A. With some frequency yes.

Q. Have you been consulted by police and prosecutors or
defense attorneys or what is the ratioc of one to the other?
A. Twenty to one probably. Maﬁy more defense attorneys
than prosecutors. Prosecutors have their ‘own experts that
they cén consult. Some actually call me in if they’re guts

enough to call me and manners enough.to ask me nicely I
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STEVEN HOWARD: BY MR. DEVOE -63-

usually answer their questions.

Q. and have you - How long have you been practicing?

A. As a lawyer or as an expert? |

Q. Both.

A. Oh I been doing consulting since 1980 on a variety of

subjects.” I started being an expert witness in .gun related
matters beginning about 2002. |
THE COURT: In what kind of related matters?
A. Firearms related matters.
THE COURT: I didn’t hear you say firearms. Go ahead.
A. Covers a multitude of individual subjects.

BY MR. DEVOE:

Q. Have you ever taught the subject of-gunshot residue
testing?
A. Yes. 1I’ve taught to lawyer’s groups, some

prosecutors, some police departments.

0. All right.

A. Some police departments through a company called
Lawmen which is a continuing education company and they’ve
brought me in as a éuest speaker, you know, the individual

entities once or twice.

Q. And how many homicide trials have you had as an
attorney?
A. As an attorney none. I always ended up handing the

case to another attorney and being the expert.
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Q. And how many homicide trials have you testified to as
an expert?

A. I don’t know I’d have to look at my résume. I'm
recognized in twelve states.

Q. Twelve states?

A. Yes.

Q South Carolina is not one of them is it?

A No. But the day is not over.

Q. Pardon me?

A But the day is not over.

Q But generally speaking you’ve testified mostly in the
mid-west or what?

A. No I’ve been recognized from Massachusetts to Florida

to California.

Q. Because most of the country you listed twenty I guess.
A. I can try and name the states if you want.
Q. And how many - As an expert how many times have you

testified you think?

A. Testified or been consulted? Testified or been
consulted?
Q. Consulted. I’m sorry.

A. Well over a hundred. I rarely even bother to write

them down any more. There’s just so many.

Q. And how many have you had tested showing that there

were not homicide testing going on?
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A. That they were not homicide cases? The vast minority.
I’'ve worked a couple of cost liability cases, some
aggra&ated assault cases, not much else. Almost all of the
rest are homicides.

Q. And how many cases have you consulted on thét

gunshot residﬁe testing being performed?

A. The vast majority. I couldn’t tell you specifically
without yeeks of research in my files.

Q. And could you tell the court how much was the most
common residue in a situation you find or test that you do?
A. You mean test that’s done? The most common test is

what’s called the SEM also known as scan electron

microscope. You take a small adhesive, bottle that has a

basically a disc that’s got sticky on it and you blot it
against the subjects hands or clothes or whatever else,
sealvit béck up and it’s basically put in a scanning
electron microscope these days and a lot of the pebple that
do the testing, I mean literally plug them in;o the méchine
and press the button and the machine does all the work.

But this is the most common because it’s the most
accurate. It can detect not only if the three - what we
call the three magic metals, antimony, lead and barium are
present but whether their present in a single molecule
because any of us can probably go roll out in the dirt and

get covered with lead and antimony and barium. The exist
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actually in this big blue ball we call Earth. But in those

three particles or those three elements in one particle are
extremely rare and the only thing that are in.man made
products are primers and some break discs and we can tell a
difference in the brake discs from the primeré ones because
the break discs are shavings much like broken peanut
brittle. That’s the best explanation I can have to what it
looks like. So we can visually look at it through the
scanning electron microscope and tell a difference. It’s
not rocket science;

Q. Is SEM a standard test?

A. As far as I know yes. The FBI it was the one that

was exclqsively used by the FBI when they stopped doing
prime residue test for outside law enforcement agencies but

they still use the.test for their own cases.

Q. Is there another test called PIN?
A. I can’f hear ybu with your'hand in front of your face.
Q. What?
A. I couldn’t hear you with your hand in front of your
face.
Q. Is there another fairly standard test called PEM?
A. There’s several different test. There’s metal

allergical color metrics. There is the paraffin test which
is based on difalamin and sulfuric acid and a couple of

others that will either test for the nitrates or fbr the
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Ci? -1 presence of the metals. But the problem with all these
2 tests is they are not source specific. Again you can go
3 put your hand in the dirt and get these test and it will
4 look like you’re positive just because the metals are there
5 but they’re not together so there is no definitive
6 compelling evidence that a gun was fired, it’s just
7 present. The difalamin test was developed in the ‘30s and
8 it tested for nitrates. .
é | The problem with it isAit couidn’t tell the difference
10 between fertilizer, pharmaceuticals, gun powder, or even
11_ these days cigarettes. The cigarettes are loaded with
12 | potassium nitrate that keep it from going out when you’re
13 out puffing on them everyisecond. It can‘t tell a
14 difference. 1It’s good science in the fact that these
15 things are definitely present and no question about it.
16' What was the source is the question. And it can’t tell you
17 that.
18 | With the SEM»it’s gonna tell you because- you’re gonna
1§ ' be able‘to look at it. One’s from primers are globular
20 shaped and what they look like is if you’ve ever cut metal
21 with a torch it looks like the slag that bﬁrﬂed off metal
C 22 as opposed to broken peanut brittle if it’s from such as
23 breaks. So we can tell a difference in readily jusf
. 24'7.~ o iooking aﬁ it. And it’s quite reliable.
<:;? 25 0. In your opinion should any attorney go to trial under
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BY MR. JOHNSON

a gun case before exploring the gunshot residue thoroughly?
A. On something that was self defense absclutely not.

MR. JOHNSON: Strike that, Your Honor. He had ﬁot
been qualified as an expért yet and his personal opinion as
to whether or not a criminal defense attorney, not being
one himself, is irrélevant in this case.

MR. DEVOE: Yéur.Honor, I guess I could ask him --

THE COURT: I sustain the objection. You hadn’t got
him qualified particularly in that area.

MR. DEVOE: I’'1l ask him.

THE COURTQ You hadn’t qualified him in any area. yet.

You had not ask him to be qualified.

MR. DEVOE: I would ask Your Honor to accept Mr.
Howard as an expert in the area of gunshots.

THE COURT: Guns and - Guns and gunshot residue.

Any objection or any voir dire?

MR. JOHNSON: Yes, sir. Yes, Your Honor.

CROSS EXAMINATION

STEVEN HOWARD BY MR. JOHNSON:

Q. Mr. Howard.
A. Sir?
Q. Have you ever done any testing yourself? Any gunshot

testing yourself?
A.  Yes.

Q. And you didn’t answer the question. How many times
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<:Tj 1 have you testified as an expert in gunshot residue cases?
2 A. I don't remember. I’d have to look at my resume but
3 a couple of dozen at least.
4 Q. But you’ve never te stified in this stﬁﬁe have you?
5 A. No I have not. Not yet. |
é : 0. What testing have you done?
7 A, Both the SEM test and the difalamin. I’ve tested
8 them very extensively for reliability; for cross "
9 contamination issues, a variety of things.
10 Q. What all have you reviewed in this case?
11 A. Reviewed in?
~ 12 Q. Have you read the trial transcript?
(;;' 13 A. I've read parts of it yes.
14 Q. Not the whole thing, just parts of it?
15 A. Just parts of it. )
16 0. Seen the sentencing sheets, everything of that nature?
17 A. No.
18 Q. So you just basing your testimony on what you reviewed
- 19 ~ even though you havén’t been qualified in this state
20 before?
21 | A. I'm not sure I understand the question, sir.
22 Q. What in the transcript'did you review?
23 A. I reviewed the gunshot residue expert of the State’é
24 testimony. And I reviewed a general covering of the facts,
25 parts of the nplice-reports;-things of this nature. Looked
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at the autopsy reports. I think part of the pathologist
testimony. I forget what else.
Q. You say that ybu testified mostly on the defendant’s:
behalf’s? |
A. Yes.
Q. You're péid here today. Correct?
A. Yes.
Q. What - You say you do testing. You’ve done the SEM
testing. How many cases have you done SEM testing?
A. Weli I did - I did my own private research years ago.
At the time I did it just because I wanted to know how
reliable the science was. I was a federal agent and a
federal police officer at the time and it’s just one of
those things that just struck me as interesting so I
started testing. "And I found that cross contamination was
a'big problem.
Q. But you didn’t name any specific cases which you have
done testing.
A. Not if you can :in fact get a copy of my resume I mean
they are in my resume you were provided und;r'recognized
cases. .Let’s see, People of the State of Michigan, the
THE COURT: - You. may approach.
Let him refresh your memory.

A. Thank'you.
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MR. DEVOE: Your Honor, that’s been provided to the
Solicitor’s office or the Attorney General’s office.

BY MR. JOHNSON:

0. Mr. Howard, did you receive any formal training from
an organization like State Law Enforcement Division?

A. i was. - I did receive training at Fedeféi Law
Enforcement Training Academy.

Q. For gunshot residue testing?

A. Yes.

Q. Okay. And what all did that consist of?

A. How to take samples correctly.

Q. Classes?

A. Yes.

Q. On site work?

A. Yes.

Q. From homicide victims? .

A. No.. From the instructors and we had people that would

come in and who had allegedly fired a weapon or not fired a
weapon and to see.how well we performed the tesf and they’d
go get them analyzed and give us the results.

Q.‘ Have you ever - Were you ever or have you ever taken
samples from a homicide victim?

A. Yes. I took samples from homicide victim’s clothing
Friday, this last Friday. But I don’t have a scanning

electron microscope because they’re about a third of a
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million.dollars. They’re a bit pricy. I just send it off

_to the company that does so much of the testing for law

enforcement outfit out in Pennsylvania.

Q. Have you ever been certified or qualified to perform
testing?

A. I don’t know what they gave us from the academy so I

- don’t know.

Q. Is there any certificates you have that say that you
are qualified in gunshot residue testing?

A. I just have the certificate from the Federal Law
Enforcement training Academy saying I completéd the
traininé.

Q. And that’s a geneialized training. That’s not
specifically for gunshot residue?

A. Nét that I'm aware of no.

Q. And that’s not for analyzing but just only on
collecting. -Correét?

A. Yes. Like I said you need a scanning electro
microscope and it’s not in my budget but ﬁnderétanding the
science it’s not rocket science. In fact mixing a. good
margarita is easier. )
Q. But you’re not trained in analyzing gunshot residue.
A. Don’t need to be. I just need to be trained to

interpret the results.

MR. JOHNSON: No other questions at this time, Your
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Honor.

THE COURT: I find he is qualified as an expert in
gunshot residue.

MR. DEVOE: Thank you, Your Honor.

DIRECT EXAMINATION

STEVEN HOWARD BY MR. DEVOE:
Q. In your opihion shouldn’t an attorney go to trial of
this type wifh gunshots involved before exploring the
gunshot residue?
A. Absolutely not. In my‘opinion this is parallel to
saying, you know, he raped my daughter and there is no DNA
done. There is not even arDNA test performed. fhat’s how
blatten this is to me. This is especially in this case
this is absolutely essential. We can figure out so many
things both pro and con- from properly perfofﬁéd test.
Q.- So in a shoot out shouldn’t a SEM test begin?
A. Yes. Several things shoula be tested. Especially a
deceased who obviously isn’t going anywhere; isn’t moving
around. They throw.around these numbers of hours of how
long stuff stays on your hands. Well with people who are
no longer with us, those rules change. They’re not moving,
they’ re not‘throwiﬁg off the material.

The material last a quarter of a million years
conservatively and in this case police did a’beautiful job

in fact his hands were bagged. - So whether it’s, you know,
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an hour or six hours, six years, you can still do it and it
would still be accurate. Because unlike nitrates say the
difalamin test primer residue will not break down and if
the hands are bagged and from what I’'ve seen they were
bagged and bagged correctly this stuff stays on |
indefinitely. It can tell us okay if there’s none on his
body but there is on his hands he was handling a'weapon.
But likewise if there’s some in his hands and some on the
rest of his body that proves nothing basically.

Something else it can tell us if somebéay fires
multiplé rounds and is captured quickly, the proper cross
contamination preventative measures are taken and they
still test completely clean you’ve probably got somebody
that you can eliminate és a suspect. If they test negative
after one shot that’s one thing.

But multiple rounds, each primer produces about a
million particles and if somebody fires multiple shots and
after all that having supposedly handled the gun, carried
the gun, if they are tested; their clothing are tested and
after all the possibilities of being cross contaminated by
the policé, by their cars, by the holding cells, by the
handcuffs, et cetera, they still turn up negative, that’s
in my mind pretty compelling the person didn’t do it. But
that’ s not the case in this particular case. So we can

learn a lot from it.
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<f?} 1 I’'m sorry, Your Honor, may I have some water?
2 | THE COURT: Yes. The bailiff will get you some water.
3 ‘ We’ll take care of it. .
4 ' You go ahead.
5 BY MR. DEVOE:
6 Q. So ;n your opinion - In your opinion the situation in
7 which wé’re talking about for example is the failure to
-8 explore thgse kind of situation SEM’s and so on, is it
9 effective of ineffective?
'id THE COURT: Noﬁ Mr. Johnson couldn’t hear you.
11 A. I couldn’f hear him either.
12 Q. Can you hear mg? Okay. In your opinion this
13 : exploration is not done thorough is that failure to do that
14 is ig‘ineffective or not? |
15 MR. JOHNSON: Objection. This is a legal conclusion.
16 | . THE COURT: I sustain. He is not qualified in that
17 _ area. Hé’s gualified in gunshot residue but not as to
18 ~ trial strategy. I sustain the objection.
19 BY MR. DEVOE:
. 20 Q. Should a scanning electron microscope be done?
21 A. Yes.
22 Q. Why?
23 A. Again, as I.testified earlier, we can find great
24 evidence one way or another and while sometimes we can’t
25 prove conclusively something other things can be
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eliminated. For example, if somebody test positive for
their haﬁd and there’s only say a very few particles, ten
or so, there can be a product of cross contamination.
Police are taught to handcuff people palms out and it’s for
a very good reason.. Even if they have the key they can’t
unlock the handcuffs so it's a good safety precaution.

The problem is when they sit down in a chair it puts
their hands right up against the seat and this is in the
same vehicle that police go to the range and go éualify in
it from anywhere from once é year to once a month depending
on the department. Then they come out mbst of them shoot
in an indoor range they come out covered wifh'GSR, they get
in their cars where the heater or the‘air condiﬁioner are
both blowiﬁg all over the place. And like I said this
stuff is forever. And so just a few particles just because
they;re there can-réally mean nothing. But if they're
apprehendéd quickly preventative measures against cross
dontamination are takén and they get high particle counts
say anywhere from twenty to two hundred that can be very
compelling.

During the Tony Blake trial it came out that they took
the weapon that he allegedly used to kill his wife apd they
fired twa rounds and fwd rounds only. They tested the
shooter and it came back with two thousand four hundred and

forty particles: That’s pretty compelling. Again,
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C:i} 1 ' likewise if the person is apprehended quickly tested
2 carefully and is completely clean and there’s been multiple
3 shots fired, they’ve had no chance to wash, change clothes,-
4 et cetera, this is strong evidence of innocence. The
5 problem is while the court’s are under.the assumption
6 innocent until proven guilty the police are under no such
7 leigation. They’re not in the innqcence business they’re
8 in the convicting business. And people, it’;.human nature
9 they see what they want to see and we all héve our
10 ~prejudices. We’re all human.
11 Q. Have you -lfou say - I think you’ve already said_that
| 12 you reviewed the testimony given by the- State’s expert in
13 gunshot residue, Ms. Stoner.
14 A. Yes.
15 Q. And you’ve reviewed that?
16 A. The last - -
17 Q. You’ve reviewed that?
18 A. Yes I have. .
| 19 Q. And Qhat is your conclusion of that testimony?
20 A. Its very inconclusive. It préves that the three
21 elements are there but to give you an idea of the size of
- 22 the particles involved, if you take a human hair and you
23 blow it up to the size of a coke can, in terms of the human
24 hair is as widelas a coke can, the gunshot residue
25 particles are in comparison about the size of the eraser




10
11
12
13
14
15
16
15
18

19

© 20

21
22
23
24

25

STEVEN HOWARD: BY MR. DEVOE’ -78-

tips on your pencils, Your Honor, compared to a coke can.

That’s how small they really are. Now when they'gorahead

and show up with the test that’s described it - its not
source specific. But likewise we can rule out other
things.

Now din light of the fact that there’s no-evidence that
there wés any -gunshot residue on his clothing, his face,
his hair, the fact that its only on the palm of one hand is
reasonable evidence that at some time prior to his death he
handled a firearm because everything else could test
positive for the same reason. The hand tested positive
even with the‘test used;

Q. Couldn’t that not have been transferred from his
clothing to that palm?

A. It is possible. But it’s my understanding none

was found on his clothing. i
Q.‘ Or from a gunshot hole. couldn’t the powder residue

be transferred to the palm of his hand?

A. The distances involved it would be veryvunlikely.
While bullets have been known to drag some of these
particles with them, when any bullet moves through the air
there is a big hollow suction behind it causes a lot of
drag.v That’s why bullet tail bﬁllets were invented. Cuts

down on that amount of space and it can carry some of them

a ways to the target. Bﬁt enough to go ahead and show up
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on the hand? 1In my>profesSional opinion no. Enough to be
picked up by a SEM doing a very careful analysis? Yes
that’s possible. The amount for this test I do not believe
is possible.

0. In this case concerning the unique - any case is

unique in itself - but this one can you say that this is

‘gunshot residue?

A. I believe it is. I mean just in the fact we can

rule out about everything else.

Q. Personally do you shoot with right hand or the
left hand?
A. I primarily shoot with the right but I can shoot

almost as well with my left hand. My right hand is faster
and a little more accurate just because I use it more for
practice;

MR. JOHNSON:- Your Honor, I’d move to strike that.
That’s clearly irrelevant to ineffective assistance of
counsel claim. |

THE COURT: I can give the proper weight to his
testimony.

Ga ahead.
BY MR. DEVOE:
Q. In your opinion should the defensé attorney in this

case have ask for the testing of the residue on that hand?

A. Yes. Or with the SEM?
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u BY MR. JOHNSON
C 1 Q. With the SEM. | T
é A. Yes.
3 Q. Why?
4 A. The SEM leaves no doubt.
5 Q. You’re here as sort of a paid hand.
6 A. Yes.
7 Q. Do you have any reason at all to tell anything but
8 the truth?
9 A. None whatsoever. ,
10 |- MR. DEVOE: I have no further questions. Thank you.
11 THE COURT: All right. Mr. Johnson.
1:2 ‘. ' CROSS EXAMINATION
13 STEVEN HOWARD BY MR. JOHNSON:
14 Q. Mr. Howard, you’re testimony was that yéu cén séy for
15 sure that it was gunshot residue? _
16 A. I think there is a very high probability that it --
17 Q. You didn’t test it did you?
18 A. No.
19 THE COURT: You say it. What is it? High brobability
20 that it was gunshot residue.
21 MR. JOHNSON: Particles found on the victim’s hand.
22 THE COURT: The record needs to show —
23 A. I believe that that was what you were referring to,
. 24 sir.
<;’» 25. Q.v Okay. And you also state that it’s possible to
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transfer from a article of clothing but you say in this
case it was not likely.
A. Under these circumstances very unlikely because there

is no evidence it was on his and it was on his clothing

anywhere else.

Q. There was no testing done on the clothiné was there?
A, Heﬁce no evidence.

Q. Can 'you answer my question?

A. Can you restate it please? '

Q. There was no testing done on the clothing.

A. No. And there should have been.

Q. Okay. Like you said you’ve never been trained to

A. Analyze the results yes but not the - not to do the
analyzation with a microscope.
Q. Is it possible when a person gets shot if they were
to touch the gunshot itself as in if you shoot me in the
heart I grab my chest it would be transferred, the gunshot
residue from the bullet hole to the hand?
A. At close range'yes. - But enough to show up on the
testing question they wouid have to be fairly close.

MR. JOHNSON: No fufther questions, Your Honor.

THE COURT: Any redirect?

MR. DEVOE: Yes.

REDIRECT EXAMINATION
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STEVEN HOWARD BY MR. DEVOE:
Q. Let me ask you how close, fairly close is?

MR. JOHNSON: Objection. He’s not qualified as an
expert in ballistics on distances. He’s just here for
gunshot residue.

THE COURT: I over rule the objection. I'll allow him
testify to that.

A. They’d have to be close .enough to be hit by the gas
cloud and that’s gonna vary from firearm to firearm. But
in this case a .45 using most of the am munitions that are
availablé I'd say they’d have to be within five to ten feet
maybe. After that it starts getting really iffy assuming
there isn’t a big ton of wind.

Q. And in your review of the evidence in this case, did
you notice if there was any testing that was done on
clothing of the deceased?

A. None to my knowledge.

Q.. Should that have been done in your opinion?

A. Absolutely.

Q. Is that not done_for reasons of the economy or is it
just —-
A. Since most state labs don’t have scanning electron

microscopes, I don’t know if this state does or not, a lot
of times they just send them out to somebody like the RJ

Lee Group out in Pennsylvania and they charge them Five
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Hundred Dollarsp It’s where a lot of these test are done
in hogse with lesser cheaper equipment and the chemicals
are just pennies. The gunshot residue kits or SEM test
kits themselves are maybe Twelve Dollars. Less if you buy
them in bulk. But to get four individual sampling’s done
cost Fivé Hundred Dollars.

0. So if that_had been done with anybody that would
answer that question?

A. I know a certéin number of states are trying to get
away from it just because the budgets are tight and so it’'s

possible it wasn’t done just because of the cost involved.

Q. I was saying that would solve the question, the
problem. |

A. I'm not sure I understand the question.

Q; If that test had been done and it came up positive

for gunshot residue that might have answered the question
of how the residue would have been on the palm.

A. Yes.

Q. And if it came up negative that would have taken away

that explanation as to how that gunshot residue got on the

palm.
A. Yes it would have.

So it would solve the problem - -

Q
A. It would give us - it revealed specific answers.
Q So in a homicide case with the course is less of a
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BY MR. JOHNSON

problem-or should be anyway in your opinion that should
have been done?
A. Absolutely.

MR. JOHNSON: No further questions.

Thank you.

THE COURT: Any recross?

RECROSS EXAMINATION

STEVEN HOWARD BY MR. JOHNSON:
Q. Mr. Howard, you’ve never tried a criminal case
have you? .

Myself?

A,

Q. Have you ever tried a criminal case?

A. Yes.

Q. Have you ever tried any homicide case?

A; No.

Q. So you can’t give'tﬂis court the opinion that is

essential for counsel to get the testimony of an outside
expert can you?

A. I beg different, sir.

Q. So you're an expert in criminal defense?

A. The criminal defense lawyeré look to me to say should
we go to trial or should we not go to trial.

Q. Have you ever been qualified as an expert in criminal

defense?
A, No.
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STEVEN HOWARD: BY MR. JOHNSON ' -85~

Q. You’re not an expert in the law? You hadn’t been
qualified as a legal expert have you?

A. Other than being a card carrying member of the bar.
Q. It doesn’t make you a legal expert does it?

A. Not that I know of.

Q. And also here is somefhing that i; in Xpur expertise.
When you fire a gun, whén you fire a gun, tha£ gunshot
residue.comes out from all the diffefent holes in the gun.
A. Yes.

Q. And you would expect to find éome'on the back of the
hand if you were to fire it? |

A. If they fired it but if they fired it washed their
hands and only handled the gun it would only be on the
inside. .

Q. Becauée this victim had that much time when Mr. Woody
shot him. Right? That’s what you’re saying? If you were
take what you just said and put it in this scenario.

A. Oh, no, no, no. |

Q. He fired the gun and run and washed his hands come
back touch'it.

A. No. No. Not fhe case at all.

Q. And you also realize that there is absolutely no
evidence that any of the.cofdefendant’s saw the victim with

a gun? Saw the gun.

A. I'm not brought in on whether the shooting was
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STEVEN HOWARD: BY MR. JOHNSON -86-

justified or not. I'm here to explain the gunshot residue.
MR;.JOHNSON: No further questions, Your Honor.
A. Your Honor, I’m not finished.
THE COURT: Go ahead and finish.
A. If I pick up a gun and fire it and set it down and
then wash my hands and pick if up twenty years léter, I'm
still gonna test positive on the inside of the hand and no
where else. Because like I said this stuff does not break
down it does not go away.
THE COURT: Appreciate your time. _You can be excused.
Thank you. |

MR. HOWARD: Thank you, Your Honor.

(WITNESS LEAVING WITNESS STAND.)

THE COURT: Call your next witness.

MR. DEVOE: I would call Adel Shaker to the stand.

MADAME CLERK: Place your left hand on the Bible and
raise yoﬁr right.

(WHEREUPON: ADEL SHAKER,

BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS fOLLOWS:)

MADAME CLERK: Come around and have a seat.

MR. SHAKER: Good morning, Your Honor.

THE COURT: Good morning.

'DIRECT EXAMINATION

ADEL SHAKER BY MR. DEVOE:

Q. For the record would you give your name.
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DOCTOR ADEL SHAKER: BY MR. DEVOE . -87-

A. My name is Adel Shaker.

Q. | Mr. Shaker, you live not in South Carolina ---
A. No.
Q. --- so what part do you live?
A. I live in Alabama.
Q. Huntsville, Alabama?_
A. Yes.
0. And.are you a citizen of the United States?
A. I’m an American qitiéen yes.
Q. Were you born in the United States? .
A. No I was born over seas.
Q. Specifically where?
‘A. Egypt.
MR. JOHNSON: Your Honor, the State has a copy of

his CV and I'1l be glad to share it with you but I"1l ask
him some questions about it first.

Q. Where did you get your education from?

A. I got most of my medical degree and law degree in
Egypt but I practiced as a medical doctor all my life.

And when I came to the states I have to choose to pursue my
medical degree or law degree so I pursued m§ medical degree
and becéuse in America they do not acknowledge any foreign
medical graduate. It was a British based school, Canadian.

I have to go through a series of examination. Step oOne,

two, three, but the exam and the degree from the scratch.
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Even the residency and the fellowship and I did Fhat.

Q; And that was done when?

A. That was done in - between 2001 to 2004.

Q. And I believe you worked at one point in Iraq in

mass graves for example. | ‘

A. Yeé. This was a mission, an honorable mission done
for the federal government. Again it’s the four month Irag
regime Saddam Hussain and his cabinet ministers which
includes mass Qraves where the Iraq regime used to kill
their ownlpeople using machine guns and different kinds of
guns, so I did that in 2005, 2006.

Q. Have you been recognized as an expert in the court’s
in the United States?

A. - Correct.

Q. And could you tell the judge what court”s you were

recognized in and give me an example of what court you were

recognized ---

A. Yes.

0. --- as an expert?

A. It’s criminal courts and moét of the time I'm on

the stand for the Attofney General or District Attorney.
It’s an awkward position today because I'm on this side
which is' a different side. But it doesn’t matter whether
here or there I’m for the truth and only for the truth.

Q. Rough count, how many court’s you’ve bégn recognized
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as an expert in?
A. Maybe seven or eight states.

Q. States?

Q. Right now you basically work in California in this

regard?

A. Yes.

MR. JOHNSON: Your Honor, I can go on and on with
his resume but I would ask you to recognizefhim as an
expert in this court on gunpowder residue expert.

THE COURT: As what?

MR. JOHNSON: Gunpowder residue.

MR. JOHNSON: He said ébsolutely nothing about
gunpowder residue. He dbesn;t have -

THE COURT: I don’t find him to be qualified in regard
to gunshot residue. I haven’t heard anything about that.

MR. DEVOE: .Sorry I haven’t done that.
Q. Have you —- .

THE'COURT: i sustain the objection. I.do not find
that you are qualified at this time.
Q. HaVe you done some work - expertise work in gunpowder
residue?

A. On a daily basis when I'm doing an autopsy as-a
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DOCTOR ADEL SHAKER: BY MR. DEVOE -90-

physician, as a forensic pathologist medical examiner, I

collect the gunpowder residue myself. I do that myself.

Q. And you testified in court concerning gunpowder
residue? : ' ] '-_
~ A. Yes;
Q. And what courts have you done that in?
A. . Criminal éourts everywhere whether its Mississippi,

Alabama, California.

Q. You also did some work in Pennsylvania?
A. Yes.
Q. Now how many times did you say the court qualified

you as an expert in gunpowder residue?
A. Generally in firearm injuries. Many times most of my
testimony as I sit for the state or for the county or for
the local government.

MR; DEVOE: I would ask you now to recognize him as
an expert in gunpowdef residue?

THE COURT: Any voir dire?

MR. JOHNSON: The State objécts. He is shown that
he has not had any formal training, you know, no SLED or
FBI type stuff. All he’s saying is that he’s testified and
he does the gunshot residue collection on his owh, not as
his profession but on his own. The State objécts to him

being qualified as an expert in gunshot residue.

THE COURT: What exactly are you qualifying him for?
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DOCTOR ADEL SHAKER: BY MR. DEVCE -91-

I'm a little lost.

MR. DEVOE: He’s gonna testify to the residue,
gunpowder residue found on the victim.

THE COURT: And what’s his qualification other than

he’s collected it at times?

MR. DEVOE: Well I thought he said he - I got to ask

him the next questions.

Q. Have you been to crime scenes to look at'gunpowder
residue? .

A Yes.

Q In your role as a pathologist?

A. Yes.

Q Do you go out to the crime scene?

A Yes I do. |

Q And you look at the residue at the crimes in these
scenes?

A. Either in the crime scene or in my office when the

body comes to it.

Q. Have you testified in court on gunpowder residue?

A Yes. )

Q. And you’ve qualified as a witness once ;t the scene?
A As a witness in forensic pathology and then firearm

injuries generally, Your Honor.
THE COURT: He’s just gonna testify as to the presence

or lack of presence of gunshot residue based on the record?
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DOCTOR ADEL SHAKER: BY MR. DEVOE -92-

MR. DEVOE: Yes. .

THE COURT: Well I fiﬁd he’s qualified to do that.

Go ahead.

MR..DEVOE: Thank you.
Q. In this case - Do you have any medical specially
certifications from any boards?
A. Yes I'm double boarded by ﬁhe American Board of
Pathology in Anatomic Pathology and Forensic Pathology.
And anatomic pathology it has multiple sub-specials like
ten or twelve and I sub-specialize in forensic pathology

regarding the cause and manner of death.

Q. - What are the requirements to get so certified?

A. I'm sorry.

Q. What are the requirements to get so certified?

A. You have to finish the training; the resident program

and fellowship program and to sit for the exam and to pass
that exam. There are two exams for that.
Q. And you’re licensed to practice medicine in the

United States?

A. Yes.
Q. In what states?
A. I'm licensed in California, Alabama, Mississippi,

Tennessee, Texas, Oklahoma, Penhsylﬁanié} New York, New

Jersey and Virginia.
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Cijg 1 A. Yes.
2 Q; How did you miss South Carolina?
3 Do you belong to any medica societies?
4 A. Yes. A fellow of the College of American Patholoéist,
5 Fellow of the National Association of Medical Examiners,
6 American Medical - Association member of American Medical
% Assoc?ation and fellow of the United States and Canadian
8 Pathologiét. I’'m a member of the task group TASA which is
9 a technical advisory services for attorneys in America.
10 And I'm a fellow of the American Society of Clinical
11 Pathologist and a couple of otheré.»
12 Q. Have you ever testified in‘legal proceedings before?
13 A Yes I do.
14 Q. How many would you say?
15 A ‘Many times. Over twenty-nine years I’'ve been on a
16 national aﬁd international level. .
17 Q. And what kind of proceedings have you testified?
18 A. Criminal cases most of the time. |
19 Q. And how many times on these cases have you testified
.20 for the government?
21 A. It’s more than ninety percentlor.ninety-five percent
22 for homicide cases. Its really an awkward position today
23 to be on this side for the defense. -v
= 24 Q. So you remain for the defense?
g:;. 25 A. Maximum very few, very few.
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DOCTOR ADEL SHAKER: BY MR. DEVOE -94-
Q. And do you evaluate cases for attorneys?

A. Yes I do.

0. ‘Outside of testifying you evaluate the cases?

A, Yes.

0. And how often do you seem to do that?

A. I've reviewed them and if it doesn’t have the merits

I turn it dqwn and I apologize if it doesn’t have a merit
as a case. | |

Q. How much time would you say estimated that you say
that you spent on medical legaI practices versus your
examiner activities? )

A. Its more than ninety percent medical examiner working
for the government and less than ten ﬁercent consultation.
0. And what do you actually do in this case?

A; I reviewed the testimony of Doctor Maynard. I have
reviewed the crime scene photoéraphs, the autopsy
photographs, the testimony by Agent Stoner and another

agent for the - I can’t recall her name - for the trace

evidence, police reports and a couple of other documents.

Q. And what were your general findings as a result of
this reading of the material? -
A. Yes. I found that the deceased received four

projectiles or four gunshot wounds. Three of them
according to Mike Ligon were from .45 and one is .25. And

Mike Ligon mentioned in his testimony that .25 perforated
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DOCTOR ADEL SHAKER: BY MR. DEVOE ' : ~95~

the left side of the chest lacerating the left lung,
perforating the heart and he retrieved the bullet from the
right lung. And he found that the decedent bled more than
thirty-three percent of his own blood inside the chest
cavity. And according to Mike Ligon he said the other
three projectiles one was to the left lower béck - or Ifﬁ
sorry, right‘buttock of the decedent.

And he said that it was not detriment that as it did
not perforate ény majof artery only thé soft tissue and the
bone. And one is perforated that left forearm in and out
through and through and the other one was to the head which
is a .45 and that this one, the .45 caliber, it was ----
shell according to my colleague. What I mean by that, it
was under the skin, fhe skin of the head, in and out
without penetrafing or perfqrating the cranial cavity, the
skull bone or doing injury inside the meninges, the
covering'of the brain of the brain itself.

So those are the four gunshot woundé according to my
colleague. And he mentioned that this one was the first
one, the one which hit and perférated the chest, the heart,
the lungs, and he retrieved it and the others were after
that. And he was ask how many minutes and he said a few
miﬁutes.

Q. Did you make a diagnoses of the cause of death of

Mr. Bagley?
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DOCTOR ADEL SHAKER: BY MR. DEVOE -96-

A. Acc&rdinglto what I have seen from the photographs,
from the crime scene photographs, f;om the testimony of -
Mike Ligon, Doctor Minion, I can.compare or agree or
approve what he said but with only a little reservation.
The main cause of death is the perforating gunshot wound to
the heart or to the chest that resulted in extensive damage
to the heart and both lunés and extensive hemorrhaging
inside the chest cavity. ButvI cannot exclude the other
bullets because I'm here to present facts to the Honorable
Judge. I can consider the one that hits tﬁq head as a

contributing cause of his demise but not the main cause of

his demise.

Q. Well if he was not shot in the heart, and just shot in
the head,
A. No it was not said that. It was said he was shot in

the heart, the lungs was extensive bleeding inside the
chest cavity the .25. The other - the three others, the
.45 - I reiterate that. One is to the lower right'butt and
did not cause any damage according to MikelLigon. One to
the left forearm through and through. 2And he said this one
just went under meninges and exited here without entering
the cranial cavity or the skull bones or perforating the
brain.

Q. Wasn’t there some - My question though if there had

not been a shot to the heart, and it was the shot to the
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(j?; 1 head you said was the contributing cause but would that
2 alqne have caused the death?
3 A. Yes. He said one he was ask by the DA he said yes it
4 was fatal. That’s what he said.
5 Q. Right. .
6 A | He concluded that both shots were fatal.
7 Q. And you concur with that conclusion?
8 A This is oniy reservation. I said this is the main
9 cause of death. The one which perforated the lung,
10 the hearf, the other lung that resulted in extensive
11 hemorrhaging inside the chest cavity of approximately two
12 quart of blood is what he said. More than thirty—three
13 percent of his blood was inside his chest cavity.
14 Q. How much blood does it.take to loose before he died?
15 A. Approximately twenty-five to thirty-five.percent of
16 the totai blood in our body which is a total blood in our
17 bod& approximately five quarts or one gallon and one quart.
18 Q. Peqple have been known to be shot in the head before
- 19 .and ﬁanaged to survive; Is that a possibility in this
20 case?
21 A. If it was only the other shot gun or gunshots and
22 ) ‘projectiles, because it did not penetrate or perférate the
23 wall of chest but I'm not sure what are the chances to
. 24 survive that.
CZL; 25 Q. Wouidn’t it have caused death as quick{y?
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DOCTOR ADEL SHAKER: BY MR. DEVOE , -98-

A. I'm sorry?
Q. Would it have caused death as quickly?

A. For the heart? O0f course the heart bled to death and

the lungs.
0. Is a GSR test a sensitive test?
A. It is sensitive and its specific. It depends upon the

time so the State or Ms. Stoner she did both. One of them
and by her testimony is fof FAAS, F as in Frank, Flame less
Absorption Atomic Spectrometric which is a‘sensitive and
quantentétive test. And it depends upon the color change
and the quantity also of the lead antimony and barium. And
she did the lifting which is a conform battery test like
using your scotch tape and lift it but it was not

confirmative later on so she did both.

Q. I use the word GSR. That'’s gun shot residue?
A. Yes gun shot residue, correct.
Q. And you found some gunshot residue on the left palm

of the deceased according to the records?
A. According to Doctor Maynard he did not see any
evidence 0f gunshot residue or soot, blackenihg around the

gunshot wound of - through the chest, lower right butt,

left forearm, or through the skull he did not find a