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Thé arguments in Progressive’s briefare fairly enéompassed 1n the following points:

(1) Mrs. Trayﬁurﬁ wants to treat electronic transactions differently;
: 2) A-signed offer form should always end the case; and

(3) - Asigned offer form is meaningful even ifits delivery was misleading.

Point nﬁmber one is not an accurate description of Mrs. Traynuﬁl;s argument. The
remaining points are nét accurate statements of what the law is or what the law ought to be.’

F irsi, Mrs. Trayﬁum does not want to treat electronic deals differenfly; Just as the
law rejects an in-person or a mail-based transaction if the transaction was misleading, so too
should the law reject this misleading t.ransaction, even though it occurred electronically.

Second, a signed offer form does not end the Céurt’s inquiry. The Court does not
have to take Mrs. Traynunfs wofd for it: this argumént has élready been litigated and lost.
The reasons for this result should be apparent. Supp‘ose we knew that a customer’s signat'ure
on an offer form was obtained by outright misrepresentation. IsPro greséive really. sﬁggesting
that the court would find a meaningful offer even though we would kndw With’certainty that
the customer did not undérstand the information in question? Surer not. If tﬁe offer form
ended the inquiry, the meaningful offer staﬁtes would be written differently. |

Finally, this case involves | circumstancés that are ‘rather unusual iﬁ terms of this
State’s rneaningfulL offer jurisprudence. 'Litiéatioﬁ often involves paﬁies who disagree on
how a transaction occurred, l;ut we know how these parties interactea. We have the regords.

We know that Progressive did not acfually communicate a meaningfui ofter of UIM
qoverhge td Mrs. Traynum. The dialégue that the law refluired Progressive to initiate did not
occur. This happened.because Progressive built its process in a way that minimized the

relevant information and coaxed the consumer onward. This Court should reverse.



A. Just as the law rejects an in-person or a mail-based transaction |

if the transaction was misleading, so too should the law reject this.
misleading transaction, even though it occurred electronically.

At no point in Mr's..Tréynum’s principal. brief did she argue that this transaction
should be treated differently because it occurred over a website. Cf. (R.p.195) (agreeing that

“ the internet is areasonable meaﬁs of communication). The brief’s argument headings should
méke this plain.. The first part of the argufnent is that this offer was invalid because an offer
caﬂnot be meaningful if i.t was confusing or hidden. The second part of the afgument is that
applying a conclusive presgmption to this case would violate the intent of the meaningful
offer Statutes. Mrs. Tfaynum is not suggesting that electronic signatures are invalid. This
case is not about whether an electrbnic signature is what it purports to be.

Instead, this case is about whether Mrs. Traynum’s electronic signature was obtained
through a prﬁﬁ"ess that §vais forthﬁght and meaningful. Did Progfessive obtain Mrs. -
Tfaynum’s si;gnature because it actually informed her about UIM coverage and because she
made an educated decisioﬁ to decline that covérag_e,, or was the sign‘ature a result of a

" misleading process that left Mrs._TraynuIﬁ uninformed? This is an important ques‘;ion. If
Mrs. Traynum’s signature was obtained through misrepresentation or confusion, the
consequences seem clear. Under Dewart ‘v. State F arm-and ité progeny, misleading offers
-aré invalid even if they are signed. It also seems clear uncier Grinnell Corp v Wood that a A
court will not enforce the meaningﬁ_ﬂ offer statutes in a way that violates the statutes’ intent.

| Péopl‘e can be unscrupulous, v;/ritings can be misleading, and a website can be built
in a way that’ cbnceals critically important information. No one is asking for eléétronic

transactions to be treated differently. All misleading transactions should be treated the same.



B. | A signed offer form cannot end the case because the court will not

enforce the meaningful offer statutes in a way that violates their

N shared goal.

South Carolina’s two UIM statutes—section 38-77-160 and section 38-77-350—have
a shared goal. This goal-is for customers to know their insurance options and to make
informed decisions when purchasing (or rejecting) automobile insurance coverage.

i.  The shared goal of the meaningful offer statutes is for
customers to know their options and to make
informed decisions about coverage.

This principle is lifted from the Supreme Court’s decision in Progressive Casualty
Insurance Co. v. Leachman. See 362 S.C. 344, 352, 608 S.E.2d 569, 573 (2005). Similar
statements appear in Floyd v. Nationwide Mutual Insurance Co., Croft v. OZH Republic
Insurance Co., and Grinnell Corp. v. Wood. See Floyd, 367 S.C. 253, 262-63, 626 S.E.2d
6, 12 (2005); Croft, 365 S.C. 402, 421, 618 S.E.2d 909, 918-19 (2005); Grinnell, 389 S.C.
350, 355-56, 698 S.E.2d 796, 799 (2010). Grinnell puts the point forcefully. After writing
that the purpose of a meaningful offer is for a customer to know his or her options and to
make an informed decision, the court explains that “[a]ll law with respect to [méarﬁngful
offers] must be applied so as to effectuate this stated purpose.” Id. at 356, 698 S.E.2d at 799.

1. Progressive does not égree that the statutes have this
purpose, but Progressive’s argument has already been
rejected by this Court and the Supreme Court.
~ Progressive does not agree. Inits view, the conclusive presumption statute—section -
38-77;35Q—was designed to eliminate lawsuits involving defective offers.

Mrs. Traynum has not been able to discover a single case that articulates such a

purposé. None. The reason why is that this argument has been litigated and lost.

{
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The first time this argument was litigated was in-Osborne v. Allstate. See 319S.C.
- 479, 462 S.E.2d 291 (Ct. App. 1995). It was litigated agaln in Butler v. Unisun. See 323
. S.C. 402,475 S.E.2d 758 (1996) In both cases, the i insurance company contended that as
long as the offer form satisfied section 38-77-350? the concluswe presumptlon applied and
the case tzvas over. In both cases,’ the appellate courts rejected this atéunient;
: Beth decisions articulated the reasons‘ fot this rejection. When the legislature added
: sectien 38-7V7.-.3.50 to the Code, the legislature also re-codi'ﬁed the other meaningful offer |
statute—section 38-77-160. Ostyofne and Butler ot)serve that by amending both statutes at
the.same time, the legislature must have intended for both statutes to continue iﬁ force.
Section 38-77-350 provides a list of “the minimum” information that a written offer ferrn
" must contain, but the offer itself is still subject to the Supreme C‘eurt?s ihterpretation of .
sectlon 38-77- | 160 and what constltutes a meanmgful” offer. See OSborne 3198.C. at 486 '
462 S.E.2d at 295; Butler 323 S.C. at 407-08, 475 S E.2d at 761. ThlS is a common sense
conclusion. Statutes that cover the same subject matter will be construed in a way that
reaches a harmonious result See e.g., Osborne, 319 S.C. at 484- 85, 462 S.E. 2d at 294. If ’
" ahypothetical offer complied w1th the letter of sectlon 38-77- 350 but falled the meamngful
offer test articulated in Wannamaker the dec151on to validate the offer would produce discord
betweetl these statutes, not harmonsl.
iii; Progressive wants to distinguish these previous
decisions, but the offered distinction is illusory and
subsequent cases validate Mrs. Traynum’s argument.
Osborne and Butler are similar decisions. Both cases involved written offers that'did

not Agive the customer the option of purchasing UIM in an amount that was below the



minimum limi£s required by étatute. This maéie the offers defective because at the time of
Osborne and Butler, the Supreme Cc;urt had interpreted sectioﬁ 38-77-160 to require an
insurance company :to offer UIM “in any amount,” even below the mim'mum limits. See
. Garris v. Cincinnati' Ins. Co., 280 ‘S.C. 149, 154, 311 S.E.2d 723, 726 (1984). The
legislature elimina“ced this reqﬁirement in 1A997—vtwo years~after Osborne and one year after
' Butler. See Séctiqn 3 of Act No; 154, 1997 S.C. Acts 950-51.

Progreésivé’s brief recites this history, but then it posits that this history indicates a
legislative design of “reducing” the n};lmber, of meaningﬁll offer cases and “expanding” the
conclusi;/e f)resumption. 'This ié not 4so.A The 1997 amendment changed the variety of
céverage that.has t6 Be involved in a meaningful offer. Tt did not alter the principle that in
order‘tb be a valid offer, an offer of covérage has f[o be meani‘ngful.

- There is no statdte and no court decision that- modifies Butler and Osborne’s
conclusion that the two meaﬁingful offer étathtes Cor\nﬁlemeﬁi one another and a.r;e ‘aimgd at
: the same p\irpose.i Indéed, subse;quent cases reinforce this princible.
"Consider McDowell v. Trdvelers, Ray v ‘Austin, and Griﬁnell Corp. v. Wood. ‘All of
these cases in;olyed written offers that were inv'al‘i‘d under section 38-77-3.50,' yet in all of
.the.se cases, the court ‘apptlied a Wannamaker analysis and refused to refénn thé policies;
~ If the law was as Progressive would liké it to be, Wannamakef woﬁld have been
irrelevant to these decisions. After all, aécording to Progressive, section 38-77-350 was a A
hostile response to Wannamaker and was 'int‘ended to eliminaté re_forr:nati,on claims. If the
form is “the beginning and the end,” it would seem to follow that just as a valid form will

give the insurance company a win, so too will an invalid form spell victory for the customer.



The reason the law is not as Progressive would like it to be is that a literal application
of the conclusive vpresumpti‘on statute would produce absﬁrd results. People can be-
unscrupulous, sales processes can be deceiving, and on the other side, an offer can be
meaningful even though a wfitten form is defective. South Carolina courts use the
Wannamaker analysis to save these statutes from absurd application. Grinnell pﬁts the point
directly: these are not uncompromising statutes tilat 'will be mechanically applied. Instead
“[a]ll law” with respect to meaningful offers will be applied to further the purpose of

r
ensuring that customers know their options and make informed decisions. 389 S.C. at 356,
698 S.E.2d at 799. If the legislature disagreedlwith this a};proach, it would havé respondefi.
C. There was no meaningful offer here, and that océurred because |
Progressive’s process was confusing, misleading, and made it easy
for Mrs. Traynum to overloqk that she was being offered
additional coverage which she needed to understand.

One fortunat,e‘ feature. of this caée is that the Court_ can view the recofds of this
transaction for itself. The Court can flip throﬁgh the 12 diffefénf snapshots of Mrs;
Traynum’s on-line interlaction with Progressive, and through those dozen pages, the ,Couﬁ
can watch this fransaétion unfold. See (R pp.-52.-63).

Progressive says that its website operates juét liké a “live” agent who hands a written
offer to a customer. The Court can judge. for itself, but it seems difficult to see how.
displaying only two-paragraphs of a 5-page form is equivalent to handing the entire form to
the customer g‘o the éustomer can sign afl three (3) of the form’s sigr‘lature lines. Compare
’(R. p.58) with tR. pp.64-68). The analogy only works if the live agent hands éver a singlé

page which provides “by signing this, I am signing this form and another form.”



Progyessive says that its process emphasizes the offer’s importanc¢ to the customer.
The Court can judge for itself, but the instructions on the relevant screen did not tell Mrs.
Traynum to make suré that she read about optional insurance coverage and understood it.
The following words and phrases appear in bold: ‘;Your Electronic Sigﬁature is Required,”
“electronically s1gn,” and (“continue.” See (R. p.58). Mrs. Traynﬁm may be mistaken, but
it seems like if Progréésive’s goa} was to make sure that Mrs. Trayﬁum actually réad and
understobd this information, the directions on thfs page might contain a wérning that the 5-
page document ‘in_‘que'stion contains impqrtarit material th;t might be new to a layman, and
that in order for the<(-:us»tomer to ensure that he or she is making an informed decision, itis
iﬁlﬁonant f;ir the customer to f)ause, study the docunient; and ;nake sure that he or she does
not have ény questions. The goal isnot to give the cﬁsto_mer the option of understanding this
‘cc')verage. A-The goal 1s fqr the insuréd' to aétually underStaﬁd this c_overage.

We knovy fhat this did ‘ndt haﬁpen here.” Mré. Traynum testiﬁed that she was not
familiar With'UM or UIM coverage, (R. p."243 -244), and Pfo_gressive h-as .not presented any
e;videncé attaéking: that testimony. We a‘l.scﬂ) know £hat Progressive’ s Website did not edi;lcate‘.
M@ Traynﬁm‘ 'aﬁout\ ‘this coverage because 'V\;e know that Mrs. Traynum did not visit the-
relevént pége for a’ long-enough time. Progressive says that Kthis'time-bas'ed argmhént was
not bresented to the lower court, but the transcript says different. See (R. p.162). We know
Athat although Mrs. Traynurﬁ Signed this form, the purpose of the form was not fulfilled.

it seems like i‘; would be easy to organize this process differently. It seems like it
would be ¢aéy to build a process that treats the relevant information as its centrai feature and

“ makes it difficult for a customer to remain uninformed. Ailaynien may assume (as Mrs.

7 )



Travynum did) that “minimum limits” will always provide coverage if théxinsured’s vehicle
is inlvolved in an gccident. See (R. p.254). This is obviously inaccurate, and this
miéunderstaﬁding is one of the reésons why the meaningful offer requirement exists. But
, instggd ;)f being forthright about the information in question, Progressive’s process takes
'eve&hing iﬁ reversé. It asks the customer to choose a policy and to sign an application that
_omits oi)tionali cbvéra‘ge, and it does not‘ even attempt a meaningful offer of this coverage
until later. Cf Banaszakv. Progressive Direct Ins. Co.,3A3d 1089 (Del. 2010) (reforming
a policy because of a similér defeét). This is backwards, and it allp_wed Mrs Traynum to
overlook that she was being offered optional cévefage which she needed to understand.
- CONCLUSION |

The common thread that appears in Dewart, Loéez,' and the present case is that all of
these cases involve offers that could have been’ meaningful if they had not been presented in
a miéleading fashion. The law required Progressive to comfnunicate a nieaningful offer to
Mrs. Traynﬁm, and we know that this did not happen. This Court should reverse the circuit |

court and reform the Traynurns policy.
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