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Thrs matter was heard before the Appellate Panel of the South Carolma Workers
Compensatlon Commrssnon on an appeal frled by the Clarmant Thrs matter was set for a

hearmg before the Junsdtctlonal Commnssroner on August 19, 2013, based upon a Form

50 change of condltlon claim filed by the Claimant. The Claimant sustamed an admrtted o

mjury to his lower back on March 26, 2009. The parties agreed that the Clalmant reached '~
Medlcal Maxrmum lmprovement on February 1S, 20]0 and resolved hls claim on a Form .
16A for 14% to the back on January 12 201 l | |
Subsequently, the Clalmant ﬁled a Form 50 hearmg request on November "3
2011 allegmg he sustamed mJunes to hls lower back left leg and nght leg. l’he :
Employer/Self-lnsured tlmely filed a Form 51 on December 22, 2011 admlttmg the
Clalmant ] lower back mJury but denymg that the Clalmant had proven any physrcal
‘ change of condmon since the last date of payment of compensatlon on January 14, 201 1.
l'hrs matter was heard before the Smgle Commrssroner on August l9 20l3 i
.'.pursuant to notice tlmcly and properly glven to all partles of record At the hearmg, the. "_ A
| Clalmant alleged a change of condxtlon and requested temporary total drsabrllty benehts |
W and a t' inding that he was permanently and totally drsabled The Defendant demed that'
the Clalmant had proven a change of condmon and further demed that the Clarmant )
would be entnled to any turther mdemmty beneﬁts -
. In his Order dated November l»2013 theSihgle Commissioner found that the |
Clarmant had proven a physncal change of condition for the worse. However he found -
that the Clarmant was not enntled to any temporary total benetrts because he voluntanl) '
retrred Finally, he found that the Clarmant had suf’fered an addmonal 20% drsabrllty to Iv

* his spine.

"~



On November 12 2013, the Clalmant s attorney ﬁled a Fonn 30 request for
appeal allegmg that the Smgle Commlssmner erred in not awardmg past temporary total

disability and in only awardmg theClalmant a disability award of_ 20% of the back.-

ORDER OF SINGLE COMMlSSlONER . |

The heanng m thls matter was held on August 19, 2013 The Hearlng
Commrssnoner found as follows | o

'FINDINGS OF FACT

1. 1 find that the Clmmant sustalned an admitted i mjury by accldent to his back
- while in the course and scope of hlS employment on March.26, 2009

- 2. l find the Clalmant has an average weekly wage of $621 40 grvmg hrm a
' Icompensatlon rate of $4l4 29 , .

3 " 1find that the Heanng held on August 19, 201 3 was done in the proper
’ ‘~venue wrth nottces timely dehvered to all partles of i mterest

- 4 .. I find that mstructlons for the Order were sent to the parttes on September 5,
L 2013 . o -

' 5. . It should also be noted that the pames requested and recerved a clanﬁcatnon
- of the notes on September 25 2013. «

6. . Ifind that the Clarmant prevnously reached Medrcal Maxrmum lmprovement ‘

“on’ March 26,2010 and resolved his claim on a WCC Form 16A for 14% of’ the back .

" on .lanuary 12,2011."

7. | l find tha_t the Clatmant tlmely ﬁled hls WCC Form 50 allegmz, a worsening
of condltton ‘ : _

8. | lmd that the Claimant has in fact, had a worsening of his condmon l'hls
finding is based on the MRI performed afier the original date of Medical Maximum
Improvement; the Doctor’s written notes, and deposition testlmony of the authonzed

treaung physrcmn '

Sl. I hnd that the Claimant did not reach Medlcal Maxnmum lmprovement again
' untrl October 30,2012 as stlpulated by the parties. '



10.  Ifind that the Claimant is receiving Social Security retirement since
February 2011.

11.  Ifind that the Claimant voluntarily retired from his job on June 4, 2011.

121 ﬂnd that the report of James R. Myers, Vocational Expert on behalf of the
Defendants, is not rellable as to job search after complete review of the deposmon
and report |tself

13 ‘ I find that the Claimant’s vocational assessment of David R. Pnce would be
a valid assessment of taking into consideration his mablllty to work combined with
his educauonal background.

14. 1 find that the Clarmant can not return to work with his previous employer
and will be unable to find employment with his limited education and work due to :
llﬂmg restrictions and welght limitations. ‘ ' "

15. I find, however, since the Claimant retired voluntanly, he would not be
entitled to back temporary total beneﬁts

16. . 1 find that the Claimant’s 1mpa1rment rating increased from 6.7% to 8%.

17. | fmd that the Claimant s entitled to ongoing medlcal treatment so long as
lessens his period of dlsablllty in accordance with Dr. Keffer s WCC Form 14b.
T 18. I find the Claimant has sustained an additional 20% impairment to his spine.
CONCLUSIONS OF LAW

Based ‘upon  the findings of fact set forth above, the undersigned
Commissioner makes the following conclusions of law as requlred by S.C.
Code Anno., § 42-17-40:

1. The Claimant must establish facts that entitle him to an
award by the preponderance of the evidence. Walsh v. U.S. Rubber Co.,
120 S.E.2d 685 (S.C. 1961); Herndon v. Morgan Mills, Inc., 143 S.E.2d
376 (S.C. 1965). The Claimant has met his burden of provmg his claim by
the preponderance of the evidence.

2. Under S.C. Code Anno., § 42-1-130, the Claimant was an
employee,  and under S.C. Code Anno., § 42-1-130, the Defendant
Employer was an employer covercd under the Act at the time of the’
‘Clalmanl s injurics. :



3. Under S.C. Code Anno., § 42-1-160, it is admitted and the
Claimant established by the preponderance of the evidence that he
sustained a compensable injury by accident to his lower back arising out
of and in the course of his employment with the Employer on March 26

2009. .

4. Under S.C. Code Anno., § 42 15 20, the Claimant gave
timely and proper notice of his injury to the Employer '

S. Under S.C. Code Anno., § 42 15-40, the Claimant tlmely‘
" filed his claim wnthm two (2) years of his admitted accident.

6. Under S.C. Code Anno., § 42:15-60 the Claimant received
medical care and trcatment reasonably required to lessen his disability.

7. Under S.C. Code Anno., § 42- 1-40, 42-1 50 and 42-9-10
the Clalmant has a compensation rate of $414. 29

8. Under S.C. Cod Anno. , 42-15-60 (B) the clarmant timely
filed his claim for a worsening of condmon and that the Claimant has met
his burden of proof showing he has had a physical worsemng of hlS
condrtlon .

9. Under S.C. Code Anno., 42-9-30 the Claimant has
sustained a disability to his spine. ' ~

ORDER

. Based on the foregomg findings of fact and conclusnons of law it is hereby

' ORDERED that the Clalmam sustamed an injury by accrdent to hxs back

on March 26 2006; it is further

ORDERED that the Clalmant sustamed a physical worsemng of his
condltlon wnthm a year of his resolvmg the mmal claim on Form I6A itis further

ORDERED that the Claimant did not reach Medical Maxrmuml

lmprovement until October 30, 2012;it is further -

ORDERED that the Delendants shall be rcsponsrble for all medrcal';

treatment by the authorized treating physicians; it is further

ORDERED the Claimant is not entitled to past Temporary Total benelrts_

because he retired from his job; it is further



. ORDERED that the Claimant has sustained a 20% disability to his spine
and that the Defendants would therefore owe the Claimant the amount of -
- $24,857.40, it is further

ORDERED that the Claimant is entitled to ohgéing medical treatment as
recommended by Dr. Keffer in his signed 14B so long as such treatment continues -
to lessen the period of his disability : : ' ‘

AND IT IS SO ORDERED.
N(; hearing co-Sts are assessed.

APPEAL TC APPELLATE PANEL

V In" his appcél to the Appellanf Panel, the CIairﬁant resmctﬁlly ‘submits the
~ following: '

1. The Hearing’Corvrimissioner' erred in failing to award p'ast' temporary total benefits.
The err being the only evidence in the record shows the Claimant was unable to perform the
_duties of his joband was not at Medical Maximum Improvemén; during the time period that

temporary benefits should have been paid.

2.0 The Heéring Commissioner erred in not-a“‘/arding back tempdrafy total benefits.

e The err being that the Commission’s findings were contradictory to such an award in so

.- much that the Commissioner found the Claimant was unable to work and unable to return to -
his pervious job. ' o R

- 3. The Hearing' Commissioner erred in finding that since the Claimant retired.
voluntarily he would not be entitled to back temporary total benefits. The err being that no
case law or statutory law supports such a finding. : '

4. ~ The Hearing Commissioner erred in stating the Claimént had only Sustained a 20%
disability. to his spine. The err being that the only evidence in the record. was that the

‘Claimant had sustained a 50% or more loss of use of his back. : .

S. The Hearing Commissioner erred in not awarding the Claimant total and permanent
disability. The err being that the evidence in the record supported that the Claimant has
sustained a 50% loss of use of his back and therefore would be deemed totally and
permanently disabled under the Workers” Compensation Act.

6. - The Hearing Commissioner erred in only awarding a 20% permanent disability. The
err being that such a finding was contradictory to other findings by the Commission which
stated the Claimant was unable to retumn to work his previous employer and will be unable
to find new employment with his limited education. - ‘ :



In an appellate review, the Appellate Panel shall, purauant to S.C. Code Ann. § 42-

17750 (1983), weigh'the evidence as presented at tne initial hearing, and if grounds be

shown therefore, makeits' own'Findings, of Fact and reach its ota(n Conclusions of .Law

consistent ‘with or inconsistentv'with those of the 'Hearing Commiséioner Based upon a

: revnew of the foregomg, and by way of a full aff rmation of the Frndxngs and Conclusnons of
the Hearing Commissioner, we enter the following Fmdmgs of Fact and Conclusrons of.

Law:

FINDINGS OF FACT
1. We ﬁnd that thé Claimant sustained an admitted injury by aecident to his
,back while in the course and scope of his employment on March 26, 2009 |
2. | We find the Clalmant has an average weekly wage of $621.40 giving him
a cornpensatron rate of $4l4 29. _ | -
| 3. We find that the Hearmg held on August 19, 2013 was done in the proper -

venue wnth notlces tlmely dehvered to all partnes of i mterest

4. - We find that instructions for the Order _were sent to vthe parties on
September 5,2013.
5. It should also be noted that the parties requested and received a .

clarification of the notes on September 25, 2013.
6. We find that the Claimant pre\)iously reached Medical Maximum
lmprovement on March 26, 2010 and resolved his claim on a WCC Form 16A for.14% of

the back on January 12, 2011.
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.7.' - We ﬁnd that the Clarmant tlmely filed his WCC Form 50 allegmg a .
' worsenmg of condmon

8. We ﬁnd that the Clarmam has, in fact had a worsenmg of his condttron .
This ﬁndrng is based on the MRI performed after the ongmal date of Medncal Maxnmuml -
Improvement the Doctor s wntten notes and deposmon testlmony of the authonzedj.
treatmg physrcnan | |
| 9.' _' We find that the Clalmant dld not reach Medrcal Maxrmum lmprovement s |
1 agam until October 30, 2012 as sttpulated by the parties. | | e
10. We find that the Clarmant is recervmg Socral Security retirement smce .‘
 February 2011 | "
L 11. We ﬁnd that the Clalmant voluntanly retlred from his _]Ob on June 4, 201 1.
| '.;‘12.‘ We fi nd that the report of James R. Myers Vocattonal Expert on behalf of
_the Defendants rs not relrable as. to ]ob search aﬁer complete rewew of the deposmon
and report nself . | : | i
| -- 13 We find that the Clarmant s vocatronal 'assessment .of Davrd‘Rl Prtce.
would be a \ralld assessment of takmg into consrderatron hls mabrltty to work combmed .
‘with hrs educattonal background o

14 We find that the Clarmant cannot retum to work wrth hrs prevrous .
: ,employer and wrll be unable to ﬁnd employment wrth hls llmrted educatron and work due
~to Irttmg restm.trons and werght lrmrtatrons |
| 15.7‘ We find, however, that since thc Clarmant retrred voluntanly, he would 4

-not be entrtlcd to back temporary total beneﬁts

.16, Wc find that the Clatmant s 1mparrment rating lncreased l'rom 6.7% to 8%



17. We ﬁnd that the Clanmant is entntled to ongoing medrcal treatment so long
as Iessens hrs penod of dlsabrlrty in accordance with Dr. Keffer's WCC Form l4b
18.  We ﬁnd the Claimant has sustained an addmonal 20% 1mparrment to hts ,

spine.

| CONCLUSIONS or LAW

The followrng sectlons of, the South Carolma Code of Laws glve the

appropnate deﬁnmons and provrsnons of the South Carolma Workers Compensatnon Act as
'appllcable to thrs case
1. The Clalmant must establrsh facts that entltle hlm to an award by. " the

preponderam.e of the evndence Walsh V. u. S Rubber Co I20 S. E. 2d 685 (S C l96l ),

e Hemdon V. Morgan Mllls, Inc 143 S E.2d 376 (S.C. 1965) The Clarmant has met hlS
‘ burden of provmg hls clarm by the preponderance of the evrdence | . | |
| . _2.‘ g Under S. C Code Anno § 42- l 130 the Clarmant was an employee and "
‘l under S C Code Anno § 42 l 130 the Defendant Employer was an employer covered

: under the Act at the trme of the Clalmant s 1njunes B | | | _

3. Under SC Code Anno § 42 1- 160 it is admrtted and the Clatmant
establlshed by the preponderance of the ev1dence that he sustamed a compensable mjury
by accrdent to h|s lower back ansmg out of and in the course of h|s employment wnth the

| ‘Employer on March 26 2009 o A | ’ | - . | L ’
4. Under S C. Code Anno § 42-15- 20 the Clalmant gave trmely and proper
notlce of his i tnjury to the Fmployer |
5. Under S.C. Code Anno., § 42 15-40, the Claimant tlmely filed hlS clalm-

wrthm two (2) years of his admitted accldent



6. Under S.C. Code Anno § 42-15-60 the Clalmant recerved medical care . |

‘and treatment reasonably requrred to lessen hlS dlsablhty

L7 UnderS C. Code Anno §42 1~40 42-1 50 and 42 9-]0the Clalmant has

- a compensatron rate of $414.29,

8. Under S. C Cod Anno 42- 15-60 (B) the clalmant tnmely ﬁled hrs clalm B

‘ for a worsemng of condluon and that the Clalmant has met hrs burden of proof showmg

* he has had a physwal worsemng of hlS condmon

9. Under S.C. Code Anno., 42-9:30 the Claimant has sustained a disability to -

~ " his spine. .

. ORDER

’ Based on Athe, foregoing ﬂndings of fact-and~‘c0nelusibns of law it is
"hereby

ORDFRED that the Clanmant sustamed an mJury by accxdent to hns back onj'

- ;Mars.h 26 2006 it IS further

ORDERED that the Clanmant sustamed a physwal worsenmg of' hns condmon'
t wrthm a year of hlS resolvmg the mmal clalm on Form 16A 1t is further - |

ORDERED that the Clalmant did not rcach Medncal Maxnmum lmprovement

untll October 30, 2012 it is further N | | ” - o

' ORDERED that the Defendants shall be responsnble for all medlcal treatment by |

’ the authonzed treatmg physncrans lt is further |

ORDFRED the Claimant is not entltled to past lemporary Total benellts beeause

. he rellred Irom hlS_]Ob |t is turther .

10



nRDERED that the .'Cléimant has "s‘ustained. a20% d.isabiljty t§ his spine and that
Athe Defendants would therefore ov.v.e'tne Cleimani the amount c'f $24,857.40, it is fixrther
ORDERED that the Clalmant lS entltled to ongomg medlcal treatment as ',
recommended by Dr Keffer in h1s signed 14B so long as such treatmem contmues to
o lessen the penod of his dlsablhty, , |

No hearmg costs are assessed. -

_ ANDITISSO ORDERED.

. SOUTH CAROLINA WORKERS'
' COMPENSATION COMMISSION-

'DISSENT
: ln rev lewmg the cvndence in lhlS case mcludmg the deposmon testlmony, ,
nlranscnpt lestlmony, the F mdmgs of Fact ‘and arbuments of (.ounsel it is'clear thdt the -

C lalmanl should have been found to thL sustamed a 50% loss of more use to hIS back

1.



| - and should have been found totally and permanently dlsabled under the Workers
Compensatron Act. - |

-The Cla|mant has a sixth (6 grade educatlon has severe lrﬂmg restnctrons and
was not able to retum to the jOb that he had held for over twenty (20) years He has ‘
substantlal lrftmg and werght restnctlons Wthh by the Defendants own admtssron .
forced hrm to leave the facnhty where he worked alone o another facrlrty where he :

needed help from hrs co-workers The uncontroverted testtmony was the Clarmant whrle

CCat the new facnllty, only used a walkie-talkie and never engaged in Ph)’swal actrvrty

Furthermore the Clarmant “retlred” at the suggestron of hrs supervrsors so, m essence he)

3 was asked to leave | | E

| Whrle the éla|mant s 1mpa1rment ratmg appears to be relatrvely low the:

) Clarmant has severe restrtctnons whrch should be glven great welght Just because the

‘-‘,Clalmant did not have to go through a surglcal procedure Wthh would have mcreased his

- .rmpalrment ratmg does not mean the Clarmant can return to: work | |
1t is the Job of the Commlssron to assess Clarmant s drsabtlrty and to glve a ratmg |

with the restrtctlons placed upon hrmto mclude all factors mcludmg the Clarmant s age

__work hlstory, educatronal background and if there would be any jObS in the market that |

| fthe Clalmant could sustam employabllrty As the Single Commrssroner lound there were :

no other jobs avallable to the Clarmant Thrs fi ndmg was upheld and thus can only lead . |

| . toan assumptton of total dlsabrlrty Therelore the 20% ratmg appears to be mdlrect |

| contlu.t with the evidence. and hndmgs of Fact as stated by the Smgle Commrssroner and

' upheld in the majorrty dcusron

12
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Evidence of whether or not the Claimant had the ability to find employment in the
market place would be coqgaihed within the vocational reports. Not only did the Singlg
"+ Commissioner find that the Defendents’ vocational report was “not reliable,” is clear in
reviewing the deposition that Defendants’ vocational expert that his opinions were
ﬂawed,-without context, and did not actually list available jobs in ihe area that the
Claimant would be able to sustain. i

Seeing ~that all the evideneé and thé subsequcnt findings lead to fhe conclusion
that the Clalmant is totally and permanently disabled; and being no evndence supporting
" he would be able to return to the workforcc in any capacity, | would dlsagree wnh the
conclusions of law and the assessment of disability put forth by the .majorit'y.

It appears clear that the c‘laimant had sustéin,ed a fifty (50%) loss of use of the

back and that the Claimant is totally and permanently disabled under the act. Thus

1 SO DISSENT WITH THE MAJORIT

'iSSi(;O W Barden

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon alt parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an.unrepresented
partyfies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(nes} and to the attorney(s]n for the represented

party(ies).
By Kim Falls on June 24, .201-4



