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APPELLANT'S STATEMENT OF ISSUES ON APPEAL 

The tnalJudge vlOlated RIvera's SIxth Amendment nght to counsel by summanly 

rehevmg defense counsel from representmg RIvera sImply because RIvera rejected counsel's 

advIce and elected to testify 

RESPONDENTS COUNTER-STATEMENT OF THE ISSUE 

Where the tnal Judge never reheved counsel and counsel contmued to represent and make 

motions on the Appellant's behalf, the fact that counsel waIved the nght to make a closmg 

argument and the Appellant concurred m not makmg an argument dId not cause a SIxth 

Amendment vlOlatlOn, particularly where no obJectlOn was made Further, where the Appellant 

testified that he, m fact, commItted the murder he was charged wIth mvolvmg Asha WIley, as 

well as planrung to kill others and kIllmg others presented defense counsel wIth a dIfficult 

strategic Issue concemmg argument 
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RESPONDENT'S STATEMENT OF THE CASE 

The Appellant, Raymondeze L RIvera, was mdlcted on February 20, 2007 by the Court 

of General SeSSlOns for Anderson County for murder State v Raymondeze Lamon RIvera, 

2007-GS-04-650 R P 327 The IndIctment charged RIvera wIth the December 10,2006 murder 

of Asha WIley On February Il-l3, 2008, the Appellant appeared In court for a JUry tnal on the 

charge before the Honorable J C NIcholson, Jr , presIdIng Judge He was represented by Robert 

A Gamble and Scott Thomason of the Anderson County PublIc Defenders Office The 

prosecuhon was handled by Tenth CircUlt SolICItor Chnssy Adams and AssIstant SohcItor Rame 

Campbell On February 13, 2008, the JUry returned a verdIct of gUIlty of murder R 321, Tr p 

439,11 8-19 RIvera was sentenced by Judge NIcholson to lIfe Impnsonrnent R 325, Tr p 443, 

11 2-5 

The Appellant, through Robert Gamble, made a notIce of appeal whIch was tImely served 

on February 20, 2008 ThIs appeal follows 

STATEMENT OF THE FACTS 

Tills case mvolves the death of J\sha WIley on December 10,2006 

RIvera's Competency to Stand Tnal 

At the outset of the tnal on February 11, 2008, a competency heanng was held R 1-12, 

Tr p 6-17 In the report, presented to the tnal court, It mdlcated that RIvera had an Impulse 

control dIsorder and antIsocIal personahty dIsorder and antIsocIal personalIty traIts Counsel 

Robert Gamble, In response to the court's InqUIry on whether RIvera had been able to help 

commumcate for tnal mdlcated It was not a duect yes or no, but that "It'S been explosIve at hmes 

WIth regard to representmg Mr RIvera" R 2, Tr p 7,11 8-10 

2 



The defense called Dr Mayank Dalal, a forenSIC psychIatnst wIth the South Carolma 

Department of Mental Health Pursuant to a February 2, 2007 court order, Dr Dalal evaluated 

RIvera on March 26, 2007 R 3-4, Tr 8-9 He found RIvera very cooperatIve, nonnal, alert, 

lOgIcal and coherent R 6, Tr 11 Dr Dalal opmed that RIvera had Impulse control dIsorder, 

aXIS one and an adjustment dIsorder WIth depressed mood He found the depressed mood IS 

brought by the stressor of the charges and pOSSIble penalty he IS facmg R 9, Tr 14 He 

concluded he was competent to stand tnal RIO, Tr 15 

Dr Dalal declared at the present the Impulse control dIsorder dId not affect hIS thmkmg 

about the charges RIO, Tr 15 He stated though he found antISOCIal personalIty traIts, he dId 

not make a dIagnOSIS of antISOCIal personalIty dIsorder R 11, Tr 16 He stated It was a 

pOSSIbIlIty that he had antISOCIal personalIty dIsorder, but It would not bear on rus competency to 

stand tnal R 12, Tr 17 

Judge NIcholson then concluded RIvera was competent to stand tnal R 12, Tr 17 

There was a pretna1 Jackson v Denno heanng concernmg the admISSIbIlIty of a statement 

gIven bu RIvera to Lt John Zamberlm of the Anderson PolIce Department of December 16, 2006 

concernmg the deaths of Asha WIley and Kwana Bums R 15-41, Tr 137-163 Judge 

NIcholson concluded the statement was freely and voluntanly gIven walvmg hIS constItutIonal 

nghts R 41-44, Tr 163-66 

After the rulmg, the Court was adVIsed that the statement, when admitted, would be a 

redacted statement, removmg any reference to the request of Rivera that the prosecutors seek the 

death penalty and references to the murder of K wana Bums R 44-49, Tr p 166, 1 18 - P 169, 

1 9 
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The State's Theory 

On Sunday, December 10,2006, Asha WIley, a twenty-seven year old sIngle mother, 

went Chnstmas shoppmg for her 8 year old daughter at the Anderson Mall WhIle there, she 

met the Appellant Somehow, she became unmedlately mfatuated wIth hIm and they shopped 

together She even Introduced RIvera to a fnend, Ladgen Anderson Asha told her best fnend, 

Joya about rum They agreed to go out to eat and then to the mOVIes together that evemng 

Asha went back to her home and let hIm mSIde Dunng the evemng, they had sex and he 

eventually strangled her to death R 51, Tr 174 He then attempted to clean up the cnme scene 

He left out the back door and moved her car 

SuspICIOn began when Asha dId not show up for work on Monday ThIS resulted In 

unanswered calls to her home and even a co-worker's check Up at her home However, not 

seemg her car, she left 

Agam on Tuesday, her absence from work mcreased concern When co-workers agam 

checked her home, not seemg the car, they checked the front door and found It locked 

Fnghtened to find the back door unlocked, they called the pohce Her body was found upstaIrs In 

the bedroom 

Eventually, the pohce learned the man Asha met at the mall was Raymondeze RIvera He 

was eventually arrested m DouglasvIlle, Georgta There, he gave the pohce a statement where he 

descnbed brutally stranglmg and klllmg Asha whIle she begged for her hfe 

The State's WItnesses 

Jacquelme McDonald, duector of New FoundatIOn group home for adolescents, m 

December 2006 testified WIley was gettmg her masters degree She saId they were m class on 
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Saturday, December 9, most of the day R 53-57, Tr 176-180 She saId that they went to 

church on Sunday mommg together 

After church, she told Asha to go shoppmg for her daughter R 58, Tr 181 At around 

two, she spoke wIth her and learned of some thmgs she had bought She descnbed Asha as 

excIted at that hme because of the Items she had bought for her daughter R 58-59, Tr 181-82 

She testrfied that Monday the vIcttm dId not show up for work at New FoundatIOns R 

59, Tr 182 It was unusual for her not to show up or call McDonald testIfied she called several 

tImes on Monday and went by the apartment and saw her car was not there R 60, Tr 183 

On Tuesday, December 12, McDonald contmued to telephone Asha WIthout an answer 

She agam went to the house WIth a fnend and checked the front door whtch was locked and then 

found the back door was unlocked R 61, Tr 184 She then went to the apartment manager's 

office and had the pohce called R 61-62, Tr 184-85 McDonald testtfied that Asha WIley's 

mne year old chIld, KaIya, was at her grandmother's home for the hohday R 62-63, Tr 185-86 

Kabah Jordan, another counselor of New FoundatlOns, testtfied that WIley was the type 

of person that lIved WIth her cell phone R 66, Tr 189 

Jordan stated she spoke WIth WIley Sunday afternoon by telephone when she was at Ross 

Department Store R 69-70, Tr 192-93 She told Jordan that she was headed toward Anderson 

Mall to buy for her daughter Jordan stated that WIley agreed to call her when she got home to 

do her half R 69, Tr 192 However, Jordan began calhng WIley at 400 and 7 00 pm and 

then kept calhng and left messages, but WIley dIdn't answer Jordan also tned to "mstant 

message" her from the computer WIthout response Jordan stated thIS was unusual because WIley 

always would call back R 70, Tr 193 
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Jordan stated that Monday, WIley dId not show up for work and Jordan kept callmg her 

and trymg to contact her on the computer R 70, Tr 193 Jordan saId on Tuesday when WIley 

agaIn dId not show up, she first went to her house and then the management office WhIle there, 

JackIe McDonald pulled up McDonald notIced WIley's car parked In a dIfferent locatIOn R 

72, Tr 195 The polIce were then called and amved at the apartment R 72-73, Tr 195-96 

Nlklaa Robmson, a neIghbor of Asha WIley, testIfied she saw her In the evemng on 

Sunday R 77, Tr 200 WIley's car was parked In her normal spot next to the apartment WIley 

was WIth a fellow and a BUIck was parked next to hers R 78-79, Tr 201-02 the next mommg, 

RobInson dId not see eIther WIley's car or the dark burgundy BUIck WIth hubcaps m front of the 

apartment R 80-81, Tr 203-04 Later, she saw WIley's car parked In a dIfferent spot than she 

normally parks R 81, Tr 204 

Joya Joseth, WIley's best fnend, descnbed WIley's gettIng her own apartment In 2002 

R 87-88, Tr 210-11 She stated she talked on the telephone WIth WIley that Sunday whIle 

WIley was at the Mall R 90-91, Tr 213-14 They spoke three or four tImes At one pomt she 

receIved a test message from WIley whIch stated "I Just met a dude that I would marry next 

week lfhe asked me" R 93, Tr p 216,11 11-14 In a subsequent conversation, WIley 

descnbed to Joseth the man's natIonalIty, hIS lIcense tag, hIS name, and hiS hair whIle she was 

dnvmg R 95, Tr 218 

Joseth saId she heard a man In the background dunng the conversatIon she had WIth 

WIley around 7 30 P m R 95-96, Tr 218-19 She saId It was the man she met at the Mall 

Joseth stated she dId not talk WIth Wiley after that She thOUght It was unusual for WIley 

not to have called her back to dISCUSS the man she met on Sunday R 96, Tr 219 She tned 
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callmg WIley's house and cell phone and knew It was somethmg 

On Tuesday, when she was contacted by pollce, she descnbed to pollce the man descnbed 

by Wiley and the make and state ofhcense on the car WIley told her about R 97-98, Tr 220-21 

Ladgen Anderson, a fnend of the vIctim smce college, recalled December 10 when he 

saw WIley at the Anderson Mall R 103, Tr 226 He sald WIley was not by herself when he 

saw her at the F Y E Store In theu conversatlOn, Wlley was descnbmg a CD she was bU)'lng 

and showed rum pIctures of her daughter R 104, Tr 227 Wlley mtroduced Anderson to the 

person she was WIth He was hght-skmned, not too tall, weanng blue Jeans, a red Jacket, boots, 

and a red hat R 105, Tr 228 Anderson Identified the defendant R 105, Tr p 228,11 3-6 He 

saId she dId not mentlOn hIS name R 105, Tr 228 

Later, after he learned of WIley's death, eh attempted to prepare a composIte sketch on 

December 15 R 107-09, Tr 230-32 

Todd Caron of the Anderson County Sheriff's Department descnbed hIS process m 

prepanng the sketch RIll-120, Tr 234-243 

Mzke Walters of the Anderson Polzce Department descnbed the mveshgahve leads he 

used after speakmg WIth Joya Joseth and Ladgen Anderson He saId they were lookmg fo a black 

male WIth HIspanIC features, hght-skmned, good halr and qUIet R 129, Tr 247 Further, 

although statmg he was from GeorgIa, hIS car had a Flonda hcense plate and had a burgundy 

bottom and white top R 130, Tr 248 He was weanng a red hat, red Jacket, and blue Jeans and 

name was eIther Raymon, Raymond, or Raymondeze R 130, Tr 248 He also retneved 

surveIllance tapes from the Mall R 131, Tr 249 

Wzllzam Brooks of Belk In the Anderson Mall descnbed the VIdeotape he revIewed from 

7 



December lOR 134-35, Tr 252-53 He venfied that WIley made a purchase that date and 

documented where It showed WIley and the mdlvldual m the red Jacket R 135, Tr 253 

SImIlarly, James Walker of Goody s Famzly Clothmg, presented a vIdeo from hIs store of 

December 10, 2006 R 139-140, Tr 257-58 

Dr Brett Woodard the pathologlst, performed an autopsy on the vIctim R 147, Tr 265 

He testified that WIley dIed from strangulatIOn resultmg m asphYXIa R 148, Tr 266 He stated 

the pressure around her neck was on an off over a penod of hme and was not a one-hme 

strangulahon R 148-49, Tr 266-67 He found brUlsmg above her ear conSIstent wIth a blow 

and brUlses on her shms conSIstent wIth falhng off the bed R 150, Tr 268 He stated hIS 

findmgs were conSIstent WIth the person bemg choked, then revIVed then choked agam and 

revIved agam over tIme R 152, Tr 270 

Kelly Chapman, who assIsted the pathologtst, descnbed the sexual assault eVIdence 

collectlOn kit R 154-55, Tr 272-73 

Lt John Zamberlzn of the Anderson Polzce Department testIfied concerrung the 

mvestIgatIOn R 156-217, Tr 274-335 The mCldent became SUSPIClOUS due to the fact the 

vIctIm's vehIcle was found two bUlldmgs away, that her back door was open, and her keys could 

not be located R 158, Tr 276 Lt Zanberlm attempted to track down a red and whIte car 

belongtng to someone possIbly named Raymond Ramlfez R 159, Tr 277 He also revIewed 

the survetllance vIdeos He vIewed RIvera m the Belk's vIdeo weanng the dIstmchve red Jacket 

at 3 15 pm and eXIt at 335 R 161, Tr 279 He vIewed the vIctIm m Belk's at 627, weanng 

dark pants and purple Jacket At Goody's, the vlchm and Rivera are vIewed together at 443 pm 

R 163-64, Tr 281-82 
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Lt Zamberhn testIfied that 2 days after the body was found he detennmed that the prepay 

cell phone was to a false address However, he was able to track usage to Douglasville, GeorgIa 

R 168-69, Tr 286-87 On Fnday, December 15, the federal marshals servIce was contacted wIth 

the composIte sketch and cell phone record The marshals located the car and followed the 

Appellant The car was stopped once It was detennmed the tag belonged to a BMW R 172, Tr 

290 The marshals took Appellant mto custody and carned hIm to the Douglas County Shenffs 

Department at 8 30 P m R 172-73, Tr 290-91 

At that pomt, RIvera sIgned a consent to search form allowmg the search of the vehIcle m 

Zamberlm's presence R 173, Tr 291 When the car was searched, the tItle belonged to RIvera 

wIth a Sarasota address R 176, Tr 294 The dIstmctlVe red Jacket seen m the VIdeo was found 

withm the vehIcle R 176-77, Tr 294-95 Also, they found a red stockmg cap, conSIstent WIth 

the VIdeo R 178, Tr 296 

Zamberlm descnbed the December 16, 2006 WaIver of nghts by Appellant R 179-181, 

Tr 297-99 He stated he told RIvera that he wanted to talk about a homIcIde The Appellant 

smIled and then put hIs head down He asked for a lawyer on the mght of the 16th R 183, Tr 

301 

After they returned to Anderson, he began to work on extradItIon R 184-85, Tr 302-03 

When he returned to Georgia on December 20 to get pnnts, RIvera requested for Zamberhn to 

talk to hIm R 187, Tr 305 Zamberlm testIfied that RIvera requested that he wanted to be In 

JaIl alone and he wanted to see a chaplam when he got to (Anderson) JaIl R 190, Tr 308 He 

saId Ifhe got these thmgs m wntmg from the prosecutor, he would cooperate fully R 189-193, 

Tr 307-311 
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After Lt Zamberlm receIved the matters m wntmg from the prosecutor, he returned to 

Douglas County on December 21 The Appellant sIgned a WaIver of nghts form R 201, Tr 

319 The JUry was then advIsed concemmg the statement he gave concemmg the death of Asha 

WIley R 204-211, Tr 322-29 

Rzvera s Statement to Pohce 

Zamberlm testIfied that he wrote the wntten statement for Appellant R 206, Tr 324 

Appellant declared he traveled from Washmgton, DC to Anderson He stated he met W dey there 

near the bungee Jump He saId she told hIm she dId not gIve out her number to strangers, but he 

gave her hIS cell phone number R 207, Tr 325 

RIvera stated he dId not have rus keys He asked her to go get food and then followed her 

to McDonalds After they ate mSIde, RIvera asked WIley to the mOVIes R 207, Tr 325 He 

followed her back to her apartment and went mSIde her apartment 

He stated the vIctIm asked hIm If he wanted some Grey Goose whIch she got hIm R 

207, Tr 325 They then played two hand spades as a dnnkmg game R 207, Tr 325 

Rlvera descnbed watchmg a DVD and then began havmg sex on the floor Rlvera 

refused to let her go to the bathroom after and descnbed her peemg on the floor R 208, Tr 326 

They went back to the couch and they fell asleep RIvera descnber her wakmg up and shakmg 

claImmg she needed sugar and a banana She satd he was trymg to kIll her because he would not 

let her get sugar R 208, Tr 326 

He descnbed wantmg to go upstaIrs and they went up mto her bedroom, had sex agam on 

the bed and fell asleep R 208, Tr 326 When she woke up, she wanted to go to the bathroom 

and he followed her there and then they returned to the bed R 208, Tr 326 RIvera descnbed 
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tryIng to have sex agaIn, but she refused R 209, Tr 327 

RlVera descnbed next gOIng down to the kItchen and gettIng a steak kmfe to put agaInst 

her throat She woke up and RlVera told her they were gomg to have sex agam and they dId He 

then cut some cords from the pnnter and tIed her hands behmd her back and her legs RIvera 

next put a sheet over her head The vIctIm asked hIm not to kill her and said she was all her 

daughterhad R 209, Tr p 327,11 10-12 RlVeranexttumeduptheTVandchokedherwltha 

cord and she peed on the bed agam They fell off the bed and the cords on her legs broke R 

209, Tr 327 He next took the pIllowcase off her head 

After she said she was the only thmg her daughter had, she asked hIm Ifhe had a 

daughter when RIvera saId he dId, the vIctIm told hIm he dId not have to kIll her, that It'S her 

fault and she wouldn't say anythmg R 209, Tr 327 

RlVera next told Lt Zamberlm that he went back downstaIrs and put on hIS clothes and 

came up and put the pIllowcase back on WIley's face R 209, Tr 327 She was crymg and told 

hIm about a fnend Joya who she had told about the type of car he had and that he was from 

Atlanta R 210, Tr 328 

RIvera stated at that pmt he put the cord around her mouth, started stranghng her agam, 

and she peed on the floor agam R 210, Tr 328 

RIvera told Zamberhn that he checked to see If she was dead and she was He but the 

cords off her wnsts and mouth He began wIpmg everythmg down usmg a rag and cleanmg 

supplIes R 210, Tr 328 He washed the kmfe, the shot glasses, and wIped the Grey Goose and 

refngerator door 

Rivera also got WIley's cell phone and erased hIS name He got a trash bag and put the 
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banana, bra, pantIes, cords and cards m It He got a douche bottle, cleaned the VIctIm and wIped 

her down "from head to toe" R 210, Tr 328 He then got some clothes and re-dressed her He 

cleaned up blood besIde her R 210, Tr 328 

RIvera said he next went and found WIley's car keys and moved her car He then threw 

away the keys mto a dumpster He then moved hIS own car and then returned through the back 

door and got the bag He left out the back after he heard someone pull up m the front m a car 

He threw the bag mto the dumpster and left he saId he drove to Atlanta R 211, Tr 329 

Lt Zamberlm stated that they were unable to find sUItable pnnts on the Items that 

remamed at the apartment, mcludmg the Grey Goose, playmg cards, and car Further, SInce the 

dumpster trash had already been taken to the landfill, they were unable to locate the other Items 

R 212-13, Tr 330-31 

Lt Zamberhn testIfied that Appellant waIved extradItIon and returned to Anderson on 

December 28 R 213, Tr p 331,11 11-12 RIvera was gIVen hIS own cell and spoke wIth a 

preacher However, It was learned that WIley was not a diabetIc R 213, Tr 331 

Investzgator Mzke Baskm testified that he was wzth Anderson Pohce Department III 

September 2006 R 217, 18, Tr 335-36 He descnbed the cnme scene photographs he took R 

220-230, Tr 338-348 He also descnbed the blood taken from Rivera, by consent on December 

29,2006 R 221, Tr 339 He also descnbed transportmg the VIctIm's blood standard and 

matenal from the autopsy to SLED R 225, Tr 343 

Ms Ramey Wzllzams of Metro pes a prepazd cell phone provzder, testIfied concernIng a 

warrant on the usage ofa telephone number 941-301-6113 R 233-36, Tr 351-54 She saId the 

subscnber was only bsted as Raymond wIth an address In Sarasota, Flonda R 235-36, Tr p 
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353-54 She saId the account was actIve through December 15,2006 R 237, Tr p 355 She 

testIfied about a senes of telephone calls made to 803-235-9410 by thIS cell phone usmg *67 to 

mask the number There were 2 calls on December 12, mne calls on December 13, one call on 

December 14 and two calls on December 15 R 242-43, Tr p 360-61 The calls were made there 

cellphone towers m Atlanta, College Park and DouglasvIlle, GeorgIa R 247-48, Tr p 365-66 

Sheree Brown a forenslc techmczan wzth SLED testIfied about her receIpt of the rape kIt 

R /49-50, Tr p 367-368 

Adrzenne Rzley a SLED jorenslc DNA analyst, testIfied that she was able to detect the 

presence ofunne m the VIctIm's mIddle sofa cushIon, comforterlbedspread, and matters R 253, 

Tr p 371 

Robzn Taylor another SLED forenslc DNA techmczan, testIfied about the testmg she dId 

on the matenals m companson WIth the VIctIm's and Appellant's DNA standards She opmed 

that DNA consIstent WIth the VIctIm was located on her own left hand fingernaIl scrapmgs, but 

she could get no profile on the nght hand naIl scrapmgs R 260, Tr p 378 

Concernmg the vagmal and rectal swabs from the VIctIm, she Identified the eXIstence of 

semen m both that matched the DNA profile of RIvera R 261-62, Tr p 379-380 ThIS opmlOn 

was to a reasonable degree of sCIentIfic certamty R 362, Tr p 380 

The Defense Case 

Next, defense counsel adVIsed the tnal Judge concerrung theIr dIScussIons WIth Rivera 

concerrung hIS nght to testIfy 

MR GAMBLE Your Honor, we've taken thIS hour and a half to talk WIth our 
chent, Mr RIvera, Mr Thomason and I have Both of us have 
adVised him we thmk there's no profit for him takmg the 
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THE COURT 

MR GAMBLE 

R 264-65, Tr p 382-83 

stand, no advantage m It, whatever He has made a decislOn that 
he wIshes to testIfy m tills case It IS agamst the advice of both 
hIS counsel, and we have both advIsed hIm m regard to hIS FIfth 
Amendment nghts, but It's hIS deCISIOn, and hIS alone We have 
left It at that 

DId he appear to understand the conversatIOn that you had WIth 
lum for the last hour and a half? 

Yes, SIr And he appeared to know what I have told lum for 
the last year, your Honor At almost every meetmg I had WIth 
lum, I told hIm that he dId not have to take the stand, he dId 
not have to testIfy But that was lus deCISIOn to make and not 
my deCISIOn to make 

Judge NIcholson next made specIfic mqUIry of RlVera concernmg hIS nghts to testIfy and 

hIS nght to remam sIlent R 265-69, Tr P 383-387 Rivera declared at the conclUSIOn that he 

WIshed to testIfy The court next mqUIred agam of counsel Gamble 

Q All nght Mr Gamble, anythmg else you would hke to ask your 
clIent concernmg hIS nght to testify, rus deCISIOn to testIfy or not 
testIfy? 

MR GAMBLE No, your Honor He's got hiS mmd made up 

THE COURT Anythmg you would lIke to ask? 

MR THOMASON I would Just lIke to reIterate Mr Gamble's pOSItIon We have gone 
over thIS ad nauseam with Mr RIvera and we have explamed 
to hIm the pItfalls of domg thIS, and he IS bound and 
determmed that that's what he wants to do And we have 
adVIsed him m strenuous terms that we do not thmk It would 
be m hiS legal best mterest And, yet, havmg been gIVen that 
adVIce, he stIlls wants to testIfy 

THE COURT Okay Is that correct, Mr RIvera? 

THE DEFENDANT That's correct 

u 
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R 269-70, Tr p 387, I 24-p 388, I 14 

The Trwl Testlmony of Raymondeze Rlvera 

Raymondeze RIvera then testIfied concemmg hIs mvolvement m the murder of Asha 

WIley R 271, Tr p 389 Counsel asked hIm m a narratIve questIOn to tell hIS story R 272, Tr p 

390 At that pomt, RIvera then ImmedIately brought up another murder vIctIm, Kwana Bums 

and wanted to begm hIs narratIve two weeks before the death of WIley R 272, Tr p 390,1 12-

15 The tnal court mterrupted and took the matter outsIde of the JUry's presence The followmg 

cautIOnary dIScussIon occurred between the tnal court and the Appellant 

COURT Mr Gamble and Mr RIvera, the way I understood you were talkmg about 
Kwana Bums, who IS the second vIctIm and there's charges for murder 
pendmg agamst you m that charge Now, you can say whatever you want 
to say on the WItness stand I'm not trymg to restnct that At thIS pomt m 
tIme I have one of two choIces I can eIther admontsh the JUry to dIsregard 
any mentIOn of Kwana Bums, do you understand? Or we can Ignore It and 
go on However, If you keep on mSIstmg on talkmg about Kwana Bums 
and the death of K wana Bums, then you have opened the door and I'm 
gomg to allow the State to have a mInt-VerSIOn tnal ofthe second murder 
If It takes the rest of the week and all next week Do you understand? 

(The defendant nods head up and down) 

But I'm not trymg to tell you what to say on the WItness stand The only 
thmg I'm telhng you, If you contmue, to talk about K wana Bums, the 
State's gomg to try that second murder tnal tills week On duect -- I mean, 
excuse me, on cross and rebuttal Do you understand what I'm tellmg you? 

THE DEFENDANT Yes, SIr 

THE COURT Now, It'S your chotce You can say what you want and I'm not 
trymg to restnct you from saymg whatever you want to say on your 
statement That's your nght You can do that I'm just trymg to 
advIse you of the consequences If you contmue to talk about the 
death of Kwana Bums Do you understand? 

(Defendant nods head up and down) 
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Yes or no? 

THE DEFENDANT Yes, SIr 

THE COURT All nght Mr Gamble, Mr Thomason do you want me to gIve a 
curatIve mstructIOn to the JUry? Or do you want to leave It as It IS 
now? 

MR GAMBLE Leave It as It IS, your Honor No curatIve InstructIons would be 
requested I don't lIke curatIve InstructIons I find It Just calls the 
JUry's attentIOn to what you're trymg to cure 

THE COURT I understand But I'm offenng It and I wIll do It It's been waIved, IS 
that correct? 

MR GAMBLE That's correct 

MR THOMASON I concur wIth Mr Gamble 

THE COURT Mr Rivera, do you understand what I have told you? 

THE DEFENDANT Yes, SIr 

THE COURT Do you need more tIme to talk to your attorneys about what I have 
told you? 

THE DEFENDANT No, SIr 

THE COURT Do you understand? I'm not restnctmg you from talkIng about 
Kwana Burns and the death, the kIllIng or whatever transpIred Do 
you understand? If that's what you want to do I'm Just tellIng you 
about the consequences of dOIng that Do you understand? That's 
your deCISIon 

THE DEFENDANT Yes, SIr 

THE COURT Not mme nor your attorneys Do you understand? 

THE DEFENDANT Yes, SIr 
THE COURT We'll start back 1 45 gIve your attorneys an opportumty to talk 

to you Do you understand? 

THE DEFENDANT Yes, SIr 
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THE COURT Dunng the lunch break And we'll start back at 1 45 You can get 
on the wItness stand and say whatever you so choose Do you 
understand? 

THE DEFENDANT Yes, SIr 

R 273-75, Trp 391,1 1- 393, 1 7 

After lunch, the mqUIry concernmg the declSlon to testIfy contmued after an apparent plea 

offer was rejected R 277, Tr p 395, 1 6-13 Counsel Thomason then presented for the record 

MR THOMASON Could I put somethmg on the record Just a moment? Just for the 
record, smce we broke for lunch, we have once agam been through 
extensIve negotlatIOns mvolvmg restmg our case, contmumg WIth 
the testlmony, or entenng mto a negotlated guIlty plea -- or a gUIlty 
plea After gomg through all that agam, Mr RIvera has decIded 
that he, once agam, wIshes to take the wItness stand and testIfy He 
understands the pItfalls m so domg and the ramIficatIOns of gomg 
mto certam areas of testlmony that may have certam hornble 
consequences to hIm 

R 277, Tr p 395,1 15-25 

RIvera then contmued wIth rus narratlve testlmony where he contmued to dIvert to the 

SItuatIOn WIth Kwana Bums whIle hIS counsel attempted to duect hIm to the WIley matter R 

278-79, Tr p 396-397 He stated that he was at the Belk Store on December 10 because he was 

notlfied that Kwana Bums was workmg there that date R 279, Tr p 397 He stated that he had 

contact wIth Bums and that he receIved her card wIth her cell phone number on It and that they 

deCIded to meet at 3 30 He stated that he followed Bums to her apartment that day, but a male 

fnend showed up, so RIvera returned to the Anderson Mall R 279, Tr p 397 It was at that tIme 

that he met Asha Wlley R 279, Tr p 397, 1 25 He stated around 4 30 PM, he met her outSIde of 

Goody's and she asked rum to help her pIck out Jewelry and that she was shoppmg for her 

daughter They exchanged telephone numbers R 280, Tr p 398 
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RIvera testIfied that he decIded to leave the mall at that tIme and to call Kwana Bums, but 

she dId not answer RIvera stated he returned to the Mall to meet WIth Asha WIley and called her 

from the payphone he called Bums from R 280, Tr p 398 WIley adVIsed hIm that she was 

InSIde a mUSIC store and he went there At that hme he met her acquaIntance, Adnenne Ladgen 

Anderson He told the Appellant that he was frIends WIth WIley and was prepanng to move from 

j 

Anderson because he had been robbed WhIle there, RIvera stated he asked Wlley If she wanted 

to go to a mOVIe and she stated that she dId R 281, Tr p 399 

SInce she saId she had not eaten, they went to McDonald's They then decIded to nde In 

one call and wanted to drop her car off at her apartment, so he trailed her to her apartment He 

spIlled some Spnte In the car R 281, Tr p 399 

He stated that he ImtIally had no IntentlOn of gomg mto the apartment, but WIley mVIted 

her m R 282, Tr p 400 They had a dnnkmg seSSIOn WIth Grey Goose Vodka playmg two man 

spades for a shot R 282, Tr p 400 They decIded to watch a mOVIe whIle walttng for the mOVIe 

to start R 282, Tr p 400 He chose a Bruce Lee mOVIe WhIle on the couch, he claImed they 

began to kISS WhICh next led to havmg sex He descnbed gettmg angry due to the alcohol and 

pushed her to the floor and held her there She told hIm that she was a diabettc and needed him to 

get a banana from the refrigerator R 282-83, Tr p 400-401 He told her he dId not belIeve her 

At that tIme, the VIctIm began to cry and saId he was trymg to kIll her R 283, Tr p 401 

He then went mto the kItchen and got the banana and then she began to eat It R 283, Tr p 401 

He Said they fell asleep on the couch He Said that the couch was uncomfortable and 

asked to go upstalfs She told hIm that her bedroom was filthy, but he stated It was OK 

However, he descnbed the room as filthy when he got up there and could not understand how a 
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female could hve bke that wIth kIds R 283, Tr p 401 He said they began to have sex agam 

upstaIrs and ended up falhng asleep agam R 284, Tr p 402 

Around 2 AM he saId he went back downstaIrs to erase hIm number from her phone and 

saw that she had sent a text message to Joya Joseth At that pomt, he became angry "because my 

whole accomphshment was to come up here to Anderson County to ehmmate Mrs Kwana 

Bums" R 284, Tr p 402, 11 8-10 He stated he then went mto the kItchen to get a kmfe and 

mtended "to cut Asha Wtley's throat whIle she was sleepmg" R 284, Tr p 402,11 11-12 As he 

entered the bedroom, the vIctim saw he had the kmfe He next cut pnnter cords and used them to 

tie her hands behmd her back and put a sheet over her head R 284, Tr p 402 

Mrs WIley then told hIm that she was the only person m her daughter's bve and begged 

for RIvera not to kIll her R 284-85, Tr p 402-03 RlVera stated that he wanted to know the 

whereabouts of J oya J oseth R 284, Tr p 402 He was told she hved m Vance and he got a phone 

number, but WIley refused to give her address R 285, Tr p 403, 11 3-5 Imtated, RIvera stated 

that he began to choke her and she contmued to cry and peed m the bed and asked hIm to take the 

sheet off her so she could talk to rum R 285, Tp 403,11 7-10 

At that time, he stated that the VIctIm begged for her hfe because she only had her 

daughter to hve for and asked hIm Ifhe had a daughter Tr p 403 He stated that because of the 

mformatlOn and events that had transpIred and that she had glVen hIm mformatIon to J oseth that 

he had to k1l1 her R 285, Tr p 403,11 16-19 

He then proceeded to choke her and she fell to the floor and he put the sheet over her 

head He testified that he told her to pray "because thIS IS the last time that she WIll be on thIS 

earth" She cned and Said a prayer At that tIme, he strangled her "and I belIeve It took me two 
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mmutes to execute her" R 285-86, Tr p 403-404, I 2 

He testIfied that he went downstalfs and retneved hIS clothes, a rag and cleanmg supplIes 

R 286, Tr p 404 He began to WIpe down "the cnme scene" He wIped down WIley and douched 

her and cut the cords he had on her He saId that he then dressed her R 286, Tr p 404 He 

decIded to move WIley's car and moved It two apartments down and returned to the apartment 

He then collected the Items mcludmg the playmg cards, her clothes from th day before, the 

douche bottle, and cords He stated that he heard a knock on the door and saw a female outsIde 

Apparently, the female left and he went upstalfs to make sure that he had taken care of the 

eVIdence R 287, Tr p 405 He made sure hIS mformatIOn was not m the cell phone He stated 

that he felt that everythmg was taken care of so he left for Atlanta R 287, Tr p 405 

RIvera testIfied that he then called Kwana Bums and Bums answered the telephone R 

287, Tr p 405 He stated he began to talk WIth Bums and claImed that she lIed to hIm and SaId 

she was at her aunt's house because he knew where she was WIth the male fnend m GreenvIlle 

R 287, Tr p 405 

RIvera saId at that tIme hIS plans changed because he planned to kIll K wana Bums at her 

apartment He saId he went to an hotel m Atlanta to re-plan rus reason on commg to Anderson 

R 287-88, Tr p 405-406 

Upon questlomng from counsel, RIvera demed ever contactmg WIley after trus pomt R 

288, Tr p 406 He stated that he later agam called Kwana Bums and gave hIm her new address 

R 289, Tr p 407 He stated that they then scheduled to meet each other on Wednesday and to 

leave her kIds WIth a relatIve R 289, Tr p 407 

On cross-exammatIOn, he expanded on the scheduled meetmg WIth Bums He saId she 
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finally showed up at the Shell statlOn off Mall Road m Anderson and he followed her When they 

amved at her home, Bums mtroduced her to her son and daughter and RIvera helped bnng In 

grocenes He stated that they watched a mOVIe WIth Kurt Russell R 291, Tr p 409 At one pomt, 

Bums left hIm at the home whIle she went to get some food from her aunt and cousm At that 

pomt, RIvera stated that he surveyed the home to make sure every room was clear and "1 made 

sure that I had a place to kIll Kwana Bums at that tIme [and] I also made sure that I had some 

thmgs to WIpe her down wIth" R 292, Tr p 410, 11 13-19 He waIted for her to come back and 

she returned WIth her cousm and daughter At 10 30 another person came over to clean the oven 

R 293, Tr p 411 

After they left, he stated that he asked Bums to drop offher 2 year old daughter, but 

Bums stated that It was a new house and she dId not want her to sleep by herself He told Burns 

that he would leave around 7 am 

RIvera testIfied that he had "posItIvely IdentIfied" bums two weeks before He Said that It 

was understood that he was spendmg the rught because he dId not feel lIke dnvmg back that late 

to Atlanta after a mOVIe R 295, Tr p 413 

WhIle watchmg the mOVIe, she kIssed hIm and told hIm that she was thInkmg about hIm 

all day R 295, Tr p 413 He stated that he began to take off Bums ShIrt and she got upset and 

started gettmg loud When she moved back and sat WIth her daughter" I deCIde to kIll MS 

Bums" R 296, Tr p 414 He asked her to go to the hallway so he would not wake up the 

daughter However, he had to force her to her bedroom after she fell down and tned to grab a 

lamp pole to hIt hIm R 297, Tr p 415 He stated he told Mrs Bums what he planned to do and 

"explamed to Mrs Bums that thIS wasn't my first kIllmg somebody" R 297, Tr p 415, 11 10-
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13 The folloWIng occurred 

Q What? You explaIned to her what? Excuse me? 

A I explamed to Mrs Bums that thIS was my first hme kl11mg somebody 

Q But It wasn't, was It? 

A It wasn't 

Q Was Asha the first one? 

A No I explamed to Mrs Bums that --

THE COURT So1icltor, don't go there Okay? 
MS ADAMS Yes, SIr 

A I explamed to Mrs Bums that I was, Just had been on TV wIth the sketch that you 
seen yesterday And I explamed to Mrs Bums that I'm a wanted man and that she 
needs to follow my dlrectlOns If she wanted to live I also explaIned to Mrs Bums 
that upon followmg my directlOns that I would spare her daughter, __ _ 
Jackson I asked Mrs Bums to take offher clothes She refused She began to get 
loud agaIn, began to try to fight me At that time Mrs Bums started screammg for 
her daughter, , who was sleepmg on the sofa at the tIme I couldn't 
belt eve that she dId that So I ended up chokIng Mrs Burns, whIch took two 
mIDutes to loll her I then seen her daughter who was standIng at the door 

R 297-98, Tr p 415-416 

He descnbed Imtlally plannmg to kIll the daughter, but decIded not to because he had a 

daughter He satd he then wIped down Kwana Bums, the bottle, the remote control, the 

doorknobs, the tOilet, the kItchen area, and anyplace he felt rus fingertIps mIght be R 298, Tr p 

416 He then hogtIed Kwana Bums and placed the daughter on top of the VIctim and left "On my 

way back to Georgta I thought about what I dId and I knew that Joya Joseth was stIll out there 

I decIded to track Joya Joseth down and planned to kIll her" R 299, Trp 417,11 3-9 

He confinned that he called the cell phone numbers of WIley and Bums after theIr death 
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to hear theIr VOIce He stated that Mrs Bums was an assIgnment and that he was sent here R 

300-01, Tr p 418-419 He stated that he kIlled Asha WIley because she was able to IdentIfy hIm 

and had leaked the mfonnatlOn to JoyaJoseth R 302-03, Trp 420,1 11- p 421,1 9 He saId It 

came back to Kwana Bums 
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ARGUMENT 

I There IS no support for hIS claIm that the tnal court relIeved defense counsel 
m thIS case Instead, the record reveals that defense counsel waIved the 
presentatIon of a closmg argument after the Appellant III hIS testImony 
admItted cOmmIttmg the murder of Asha WIley wIth malIce aforethought, 
that he mtended to kIll others as a result of the VIctIm's revelatIon of hiS 
IdentIty and that he had killed others, mcludmg Kwana Burns Smce the 
Issue asserted IS not preserved for thIS Court's reVIew, the appeal must be 
dISmISsed 

In contradIctIon to the claIms ofthe Appellant, certam sahent facts demand rejectIon If 

h1s S1xth Amendment cla1m 

1 Counsel Gamble and Thomason were never relzeved from representmg Rzvera at 

trwl 

2 Counsel knowmgly wazved thezr rzght to make a closzng statement 

3 RIvera never objected to counsel s declszon to not make a closmg statement 

Smce counsel remamed on the case through sentencmg and the fihng of a notIce of appeal, 

Rtvera's free-standmg SIXth Amendment claIm - made for the first tIme on appeal- must be 

rejected 

A WaIver of Right To Make A Closmg Argument 

The State submIts that RIvera Waived hIS nght to make a closmg statement Smce there 1S 

no SIxth Amendment reqUIrement that a closmg statement be made by counsel (or the 

Appellant), hIS claIm must fall 

The nght to present a closmg argument at tnaiis of constItutIOnal magmtude, regardless 

of whether the tnaiis before a Judge or a JUry Herrmg v New York 422 US 853,864-65,95 
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S Ct 2550,2556,45 LEd 2d 593, 602 (1975) I Indeed, the Supreme Court has m several recent 

mstances expressly held that conceSSlOns from counsel, even absent express consent from 

defendant, were reasonable See, e g Flonda v Nlxon 543 U S 175, 188-92, 125 S Ct 551, 160 

LEd 2d 565 (2004) (findmg that conce~SIOn of gUllt m capItal case was reasonable strategy), 

Yarborough v Gentry 540 US 1, 7-10, 124 S Ct 1, 157 LEd 2d 1 (2003) (per cunam) (findmg 

that It was not unreasonable strategy for counsel to "candIdly acknowledg[ e] hIS clIent's 

shortcommgs" by concedmg that chent was a "bad person, lousy drug addIct, stmkmg thIef, Jail 

bIrd"), Bell v Cone 535 U S 685, 701-02, 122 S Ct 1843, 152 LEd 2d 914 (2002) (findmg that 

It was not unreasonable strategy for counsel to Waive closmg argument such as to prevent the 

prosecutor from havmg further opportumty upon rebuttal closmg "to depIct rus chent as a 

heartless kIller") 

In 1975, the Uruted States Supreme Court dIscussed the Issue of the demal of closmg 

arguments m Herrmg At that tIme, the state of New York had a statute whIch granted a tnal 

court the discretlOn to deny counsel an opportumty to make a summatIOn of the eVIdence pnor to 

Judgment m a nonJury cnmmal tnal Id At the close of the defense's case, Hernng's attorney 

IThe Umted States Supreme Court has observed 

"It can hardly be questIoned that closmg argument serves to sharpen and clanfy the Issues for 
resolutIOn by the tner of fact m a cnmmal case For It IS only after all the eVIdence IS m that 
counsel for the partIes are m a pOSItIon to present theIr respectIve verSIOns of the case as a whole 
Only then can they argue the mferences to be drawn from all the testImony, and pomt out the 
weaknesses of theIr adversanes' pOSItIons And for the defense, closmg argument IS the last clear 
chance to persuade the tner of fact that there may be reasonable doubt of the defendant's gUilt " 
Herrmg v New York 422 U S 853,862,95 S Ct 2550,2555,45 LEd 2d 593,600 (1975) 
GIven that a cnmmal tnaiis a fact-findmg process, "no aspect of such advocacy could be more 
Important that the opportumty finally to marshal the eVIdence for each SIde before submISSIOn of 
the case to Judgment" Herrmg 422 U S at 862, 95 S Ct at 2555, 45 LEd 2d at 600 
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requested some tIme to "be heard * * * on the facts" Id The court summanly demed hIS request 

pursuant to the statute, and proceeded wIth ItS determmatIon of gUIlt Id The Supreme Court 

stated that the SIXth Amendment RIght to Counsel, as applIed to the states VIa the r ourteenth 

Amendment, had been found to mean that there should never be "restnctIOns on the functIOn of 

counsel m defendmg a cnmmal prosecutIOn" Id The Court then noted, "[t]he nght to the 

assIstance of counsel has thus been gIVen a meamng that ensures to the defense m a cnmmal tnal 

the opportumty to partIcIpate fully and fatrly m the adversary factfindmg process" Id at 858 

The Court then went on to state that the defense's closmg argument, "IS a basIc element of 

the adversa[nal] factfindmg process m a cnmmal tnal " Id Even where a case seems 

overwhelmmgly m favor of the prosecutIon, defense counsel has a nght to make a closmg 

argument to a Jury Id The Herrzng Court then noted there was consIderable authonty to suggest 

that "a total demal of the opportumty for final argument m a nonJury cnmmal tnal IS a demal of 

the basIC nght of the accused to make hIS defense" Id (emphasIs added) 

Wlule the Hernng Court dId find that the defendant had a nght to a "summatIOn of the 

eVIdence most favorable to hIm" the Court's holdmg was lImIted to a constttutIonal VIOlatIOn 

where a tnal court affirmatively demed the defense's request for a closmg argument Id at 864-

65 There was nothmg In Herrzng to suggest that ItS holdmg apphed when there was merely an 

omISSIon of a summation 

"It IS well-settled that the deCISIOn to waIve an openmg or closmg statement IS a 

commonly adopted strategy, and WIthout more, does not constItute meffectIve aSSIstance of 

counsel" Fox v Ward 200 F 3d 1286, 1296 (10th Clr), cert demed 531 US 938 (2000) see 

also Umted States v Haddock, 12 F 3d 950,955 (10th Clr 1993), Umted States v Mzller 907 
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F 2d 994, 1000 (10th Clr 1990) see also Unzted States v Natanel, 938 F 2d 302, 310 (1 st 

Clr 1991) (holdmg that defense counsel's Waiver of closmg argument constItuted a strategic 

decIsIOn) Moreover, "faIlure to make a closmg argument IS not meffectIve assIstance per se, 

there must be a reasonable probablhty that the omISSIOn affected the outcome" Nutall v Greer, 

764 F 2d 462, 466 (7th Clf 1985) "[A] court heanng an meffectIveness claIm must conSIder the 

totalIty of the eVIdence before the Judge or JUry" Strzckland v Washmgton, 466 U S at 695, 104 

S Ct 2052 Given that the eVidence of RIvera's gUJlt was qUIte strong-the outcome of the 

tnal would not have been different had trial counsel presented a closmg argument Accord 

US ex rei Taylor v Barnett 109 F Supp 2d 911,923 -924 (N DIll ,2000) 

Regardmg clOSIng arguments, counsel's strategic decIsIOns regardIng what type of 

summatIon to make, or even whether to make a clOSIng argument at all, also are dIfficult to 

challenge as objectively unreasonable See Hovey v Ayers, 458 F 3d 892, 9096 (9th Clr 2006) 

(observIng that the Supreme Court has stressed "the deference owed to the chOIces made by 

defense counsel In craftIng summatIOns," c1tIng Bell v Cone, 535 US 685, 701-02, 122 S Ct 

1843, 152 LEd 2d 914 (2002), Yarborough v Gentry, 540 US 1, 7-10, 124 S Ct 1, 157 

LEd 2d 1 (2003) (per cunam), Fiorzda v Nzxon, 543 U S 175, 192, 125 S Ct 551, 160 LEd 2d 

565 (2004)) 

The waIVer of closmg arguments does not automatIcally constItute meffectIve 

assistance of counsel State v Burke 73 OhIO St 3d 399,404-405, 1995-0hIO-290, 653 N E 2d 242 

The OhIO Supreme Court has found that "debatable tnal tactIcs do not establIsh meffectIve 

ass1stance of counsel" State v Conway, 109 Orno St 3d 412, 2006-0hIO-2815, 848 N E 2d 810, 

~ 101 Under many c1rcumstances, the waIver of clOSIng argument 1S a matter of tnal strategy 
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People v Conley 118 III App 3d 122, 127, 73 III Dec 858,454 N E 2d 1107 (1983) Our 

supreme court has recognIzed that" , "[ m ]Istakes In tnal strategy or tactIcs or m Judgment do not 

of themselves render the representatIOn Incompetent" , [CItatIOns] In fact, counsel's strategIc 

choIces are vIrtually unchallengeable [CItatIOn] Further, the fact that another attorney mIght 

have pursued a dIfferent strategy IS not a factor In the competency determInation [CItatIOn] " 

People v Palmer 162 I112d 465,476,205 III Dec 506,643 N E 2d 797 (1994) 

A cnmmal defendant's SIxth Amendment nght to assIstance of counsel mcludes a nght to 

present a closmg argument before a JUry or Judge Herrzng v New York, 422 U S 853,95 S Ct 

2550,45 LEd 2d 593 (1975), State v Crooks, 884 S W 2d 90, 93 (Mo App W D 1994) 

Although the nght to present clOSIng argument may be waIved, there IS a presumptIOn agamst 

waIver Crooks, 884 S W 2d at 94 (cIting Johnson v Zerbst, 304 US 458,464,58 S Ct 1019, 

1023, 82 LEd 1461 (1938)) To find WaIver of the nght to closmg argument, "the record must 

demonstrate Its mtentIonal relmqUIshment or abandonment" Id 

The 1rutlaiissue before the Court IS whether RIVera waIved hIS nght to present a clOSIng 

argument The M1ssoun Supreme Court addressed tills same Issue In State v Hale, 472 S W 2d 

365 (Mo 1971) Hale mvolved a non-Jury case where at the close of all of the eVIdence, the tnal 

court adjourned for a "short recess" Id at 366 After reconverung, the tnal court stated that It had 

"agam reVIewed the eVIdence" and then held an off-the-record dISCUSSIOn wIth the attorneys Id 

When the proceedmgs resumed on the record, the tnal court, wIthout expressly askmg whether 

the partIes deSIred to present a closmg argument, proceeded to pronounce the defendant's 

sentence Id On appeal, the defendant claImed that the tnal court erred by fa1hng to allow hIS 

counsel to present a final argument Id In considenng the defendant's claIm, the Supreme Court 
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recognIzed a cnmmal defendant's constItutIOnal nght to present a closmg argument, but held that 

the nght "may be waIved and may be lost by fallmg to request argument" Id at 366-67 The 

Supreme Court emphaslzed the fact that the defendant "made no request to be permItted to argue 

rus case to the court at the close of all the eVIdence, elther before or after the court mdlcated Its 

findmgs on the lssue of gullty, and there [was] nothmg m the record to show that such a request 

would have been demed "Id at 367 UltImately, the Supreme Court concluded that no error 

eXIsted because the defendant had waIved hIS nght to present a closmg argument Id 

SIgmficantly, the Supreme Court dId not reqUIre the tnal court to expressly mquue of the 

defendant whether he was walvmg his closmg argument 2 

Applymg the pnnclples artIculated m Hale to trus case, the record estabhshes that 

Defendant waIved hIS nght to present a closmg argument Defendant faIled to request argument 

2Numerous cases from other JunsdictIOns are m accord wIth Hale, mcludmg Long v 
State, 74 P 3d 105, 108 (Okla Cnm App 2003) ("Where Appellant dId not request closmg 
argument or object when the tnal court dId not ask for the same, the nght to argue IS waIved "), 
State v ROJewsla, 202 Neb 34, 272 N W 2d 920, 923 (1979) ( "In thIS case there was no dental 
of a request for argument because there was no request by the defendant for an opportumty to 
present an argument "), State v Hebert, 110 Hawal'I 284, 132 P 3d 852,858,862 (2006) (same), 
US v Stenzel, 49 F 3d 658,662 (10th Clr 1995) ("We have found no cases Imposmg an 
affirmative duty on a court to offer counsel the OPPOrtunIty to argue theIr case "), US v DavIs, 
993 F 2d 62,64 (5th Clr 1993) ("We emphaSIzed that an affirmatIve waIver on the record IS not 
reqUIred, rather, Walver may be mferred from a reVIew of the entIre record") "WhIle It may be 
that the opportunIty to make final argument IS reqUIred as a basIC element of the adversary 
cnmmal process, such does not preclude a waIver of the same" under appropnate 
CIrcumstances See Lee V State 175 Ind App 17,20-21,369 N E 2d 1083, 1085 (1977) (cltmg 
Herrzng 422 U S 853) FaIlure to request closmg arguments at the proper stage oftnal 
proceedmgs when arguments would otherwIse be heard waIves the claIm that the nght to present 
closmg arguments was Improperly demed See Casterlow V State 256 Ind 214, 217-18, 267 
N E 2d 552, 553-54 (1971) In the absence ofa showmg that defense counsel requested final 
argument or was demed an opportumty to make one, It cannot be sald that the tnal court demed a 
defendant's nght to make a closmg argument See Lee 175 Ind App at 21,369 N E 2d at 1085 
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at any hme, to object when the tnal counsel announced hIS mtent to not present argument, or to 

request that the tnal court set aSIde or wIthdraw the findmg of guIlt to penmt oral argument 

AddItIonally, nothmg m the record suggests that had Defendant requested the opportumty to 

present a closmg argument, the tnal court would have refused such request To the contrary, the 

court made mqUIry of the Appellant Ifhe wanted to make an argument The Appellant knowmgly 

and voluntanly waIved hIS nght to make an closmg argument - eIther through hIS counsel or 

personally 

THE ACTUAL DECISION TO WAIVE A CLOSING ARGUMENT 

The PetItIOner testified m hIS own behalf at the tnal Dunng hIS testimony, It IS 

mcontestable that RIvera admItted plannmg and kIllmg Asha WIley In addItion, RIvera admItted 

planmng and kIllmg others Although the deCISIOn by RIvera to testtfy was agamst hIS counsel's 

adVIce, It IS eVIdent that the mere fact ofreJectmg that adVIce was not the baSIS for defense 

counsel's deCISIOn not to present a closmg statement - It was the actual substance of the 

testtmony and RIVera's affirmattve admIssIOns dunng hIS testimony that created the strategic 

need Counsel plaInly could have made a closmg However, m lIght of RIVera's testtmony, tnal 

counsel felt they were ethIcally restncted on what they could say m theIr closmg argument 3 

3 See SCACR RULE 407 -

RULE 3 1 MERITORIOUS CLAIMS AND CONTENTIONS 
A lawyer shall not bnng or defend a proceedmg, or assert or controvert an Issue 
therem, unless there IS a baSIS m law and fact for domg so that IS not fnvolous, 
whIch mcludes a good faIth argument for an extenSIOn, modIficatIOn or reversal of 
eXIstmg law A lawyer for the defendant m a cnmmal proceedmg, or the 
respondent m a proceedmg that could result m mcarceratIon, may 
nevertheless so defend the proceedmg as to reqUire that every element of the 
case be estabbshed 
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Comment 

[1] The advocate has a duty to use legal procedure for the fullest benefit of the 
clIent's cause, but also a duty not to abuse legal procedure The law, both 
procedural and substantive, estabhshes the lImIts withm WhIch an advocate may 
proceed However, the law IS not always clear and never IS statIc Accordmgly, m 
deternumng the proper scope of advocacy, account must be taken of the law's 
ambIgUItIes and potentIal for change 

[2] The fihng of an actIOn or defense or SImIlar actIon taken for a clIent IS not 
fnvolous merely because the facts have not first been fully substantiated or 
because the lawyer expects to develop VItal eVIdence only by dIscovery What IS 
reqUIred oflawyers, however, IS that they mform themselves about the facts of 
their chents' cases and the applIcable law and determme that they can make good 
faith arguments m support of theIr chents' pOSItions Such actIOn IS not fnvolous 
even though the lawyer beheves that the clIent's pOSItion ultimately WIll not 
prevaIl The actIon IS fnvolous, however, If the lawyer IS unable eIther to make a 
good faIth argument on the ments of the actIOn taken or to support the actIOn 
taken by good faIth argument for an extensIOn, modIficatIOn or reversal of eXIstmg 
laws 

[3] The lawyer's obhganons under thIS Rule are subordInate to federal or 
state constdunonallaw that entItles a defendant In a crmnnal matter to the 
aSSIstance of counsel ill presentIng a claIm or contentIOn that otherwIse 
would be prohIbited by thIS Rule 

See also, A B A Crtmmal Justlce Standards - The Defense Functlon 
Standard 4-5 2 Control and DIrectIOn of the Case 

(a) Certam deCISIons relatmg to the conduct ofthe case are ultImately for the accused and 
others are ultImately for defense counsel The deCISIOns WhICh are to be made by the accused 
after full consultatIOn WIth counsel mclude 

(I) what pleas to enter, 

(11) whether to accept a plea agreement, 

(111) whether to waIve JUry tnal, 

(IV) whether to testIfy m hIS or her own behalf, and 

(v) whether to appeal 

(b) Strategic and tacttcal deCISIOns should be made by defense counsel after consultatIOn WIth 
the chent where feaSIble and appropnate Such deCISIOns mclude what WItnesses to call, 
whether and how to conduct cross-eAammatIOn, what Jurors to accept or stnke, what tna! 
motIOns should be made, and what eVIdence should be mtroduced 
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The followmg occurred 

THE COURT 

MR GAMBLE 

Any motIOns from the defendant? 

Yes, your Honor Pnor to warmng our clIent about to take the stand or at 
the time we dId, we also told hIm explIcItly not to mentIOn the Bums case 
As you saw, he started out wIth the Bums case He ended up wIth the 
Bums case after bemg told by your Honor, the Court, not to go mto that 
case, bemg told by myself and Mr Thomason not to go mto that case 
What he's left us wIth now IS a confessIOn to two murders 

The only argument I can make to a JUry at this pomt III time IS, 
"Thank you for bemg here" I mean, really, I cannot say anythmg to 
that JUry and be ethical about It Neither can Mr Thomason So, If he 
wants a closmg statement, smce he's gone loose on the witness stand, I 
thmk It'S up to hIm to act m hIS own behalf to do It Because we 
ethIcally cannot do It 

( c) If a dIsagreement on sIgmficant matters of tactIcs or strategy anses between defense 
counsel and the clIent, defense counsel should make a record of the CIrcumstances, counsel's 
adVIce and reasons, and the conclusIOn reached The record should be made m a manner 
whIch protects the confidentIalIty of the lawyer-clIent relatIonshIp 

Standard 4-77 Argument to the Jury 

(a) In closmg argument to the JUry, defense counsel may argue all reasonable mferences from 
the eVIdence m the record Defense counsel should not mtentIOnally mIsstate the eVIdence or 
mIslead the JUry as to the mferences It may draw 

(b) Defense counsel should not express a personal belIef or oplmon m rus or her clIent's 
mnocence or personal belIef or OpInIOn m the truth or falSIty of any testImony or eVIdence 

( c) Defense counsel should not make arguments calculated to appeal to the prejUdICeS of the 
JUry 

(d) Defense counsel should refram from argument wruch would dIvert the JUry from ItS duty 
to deCIde the case on the eVIdence 

Standard 4-7 8 Facts OutSIde the Record 

Defense counsel should not mtentIOnally refer to or argue on the baSIS of facts outSIde the 
record whether at tnal or on appeal, unless such facts are matters of common pubhc 
knowledge based on ordmary human expenence or matters of whIch the court can take 
JudICIal notIce 
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THE COURT I understand I understand Mr R1vera, 1fyou want to make a c10smg 
statement to the JUry, at the appropnate time I wIll gIVe you that 
opportumty Do you understand? 

(Defendant nods head Up and down) 

MR THOMASON I would Just add that dunng the testimony I feel hke I did my level best to 
keep him from gomg there He Just absolutely would not do It So, I tned 
to lIm1t the scope of my questIomng as much poss1ble 

THE COURT Do you renew your duected verd1ct motIon? 

MR GAMBLE S1r? 

THE COURT Do you renew your d1rected verd1ct motIon? 

MR THOMASON Oh, yes, S1r We renew the duected verd1ct motion 

THE COURT Well, I'm askmg Mr Gamble He made 1t at the end of the State's case, you 
gomg to renew 1t? 

MR GAMBLE I honestly don't belIeve I can after that testimony Scott -- well, maybe not 

THE COURT LIke I SaId, If there was any such ammal as a directed verdict of guIlty m a 
murder tnal, I should be able to gIVe one m thiS case, but I can't do that 

MR GAMBLE I understand I can't m good conSClCnce look at thiS Court, say I want a 
duected verdIct after that testimony It would be totally lrratlOnal for me to 
do that 

THE COURT I understand And let me put trus on the record for summatlOn Dunng the 
vou dIre, dunng the JUry, I trunk we hmlted 20, 21 Jurors had knowledge 
of the two ktllmgs through the newspaper, both parties made an effort, all 
statements were redacted concemmg Kwana Bums, and the attorneys and 
prosecutor made every effort not to go mto Kwana Bums' case However, 
Mr RIvera wanted to have hIS say, and he had It I told hIm the 
consequences, ~ent the JUry out, gave hIm the consequences after he took 
the stand the second time, and he stated he came to Anderson to ehmmate 
Kwana Bums He said, "I had planned to kill Kwana Bums at that hme " I 
glVe the Sohcltor penmsslOn to further develop those facts concemmg 
Kwana Burns Because I felt hke he had opened the door and all partIes 
made every effort not to go mto the K wana Bums Issue at that time That 
was the Court's reason for allowmg the sohcltor to go 
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MS ADAMS 

THE COURT 
MS ADAMS 

THE COURT 

(Recess) 

mto It 
Anythmg else? How long you need before openmg statements, 

solIcItor? Closmg, excuse me? 

Not long, your Honor If you want to take a break 

Are you ready nght now? 
FIVe mmutes, that would be great 

We'll take about a five-mmute break Okay 

Mr RIVera, your attorneys explamed they cannot make a closmg argument on your behalf Do 
you want to make a closmg argument to the JUry? 

THE DEFENDANT No, SIr 

THE COURT You do not? 

THE DEFENDANT No, SIr 

THE COURT You understand I wIll gIVe you the nght to make a short statement to the 
JUry? 

THE DEFENDANT Yes, SIr 

THE COURT You do not want to exerCIse that? 

THE DEFENDANT (Shakes head from slde to slde ) 

THE COURT All nght SolIcItor, how much time do you need? 

MS ADAMS Not much, your Honor FIVe mmutes 

THE COURT All nght Bnng us the JUry 

R 305-07 Tr p 423 I 3- 425 I 17 

DEFENSE COUNSEL WAS NOT RELIEVED BY TRIAL COURT 

Subsequent to thIS dISCUSSIon concernmg the closmg argument, the defense counsel team 
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contmued to partiCIpate m the tnal Counsel was asked If they had ObjectIOns or exceptlOns to the 

mstructlOns R 320, Tr p 438,11 5-6 Counsel was asked If they had anythmg to present before 

the JUry was brought m after It reached a verdIct R 320, Tr p 438, 11 20-23 Counsel was asked 

after the verdIct If they had any motions R 321, Tr p 439,11 21-22 Counsel was asked by the 

court concemmg sentencmg 

THE COURT All nght Mr RIvera, If you'll please stand I'll be glad to hear from 
your attorneys or you on anythmg you would lIke to say concemmg 
sentencmg I belIeve the tIme IS anywhere from 30 years to lIfe 
Anythmg you would hke to say? 

THE DEFENDANT No, SIr 

THE COURT Mr Gamble? 

MR GAMBLE No, SIr 

MR THOMASON No, SIr 

THE COURT Thank you very much On mdictment 2007-GS-04-650, charged 
wIth murder, sentenced to the State Department of CorrectIOns for 
a penod of lIfe 

R 325, Tr p 443,11 18-25 

ANALYSIS 

There was no "summanly relIevmg" of hIS appomted counsel by the tnal court m tills , 

matter at any tIme for any reason, mcludmg the Appellant's own deCISIon to testIfy To the 

contrary, the record reveals that counsel stIll acted as counsel throughout the duratIOn of the tnal 

and afterwards, mcludmg the fihng of the notice of appeal Smce the perceIved constItutIOnal 

claim was not factually presented below, the appeal must be demed and exceptIOn dIsmIssed 

The Appellant asserts, m a conclusory fashIOn, that merely because appomted counsel dId 
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not present a cloSIng argument, that th1s created an automatic S1xth Amendment vIOlatIOn 

However, as noted above, there 1S no per se S1xth Amendment vIOlahon when a clOSIng argument 

1S not done ThIS s1tuation does not fall wlthIng the per se rules of U S v Cromc 466 U S 648 

(1984), but Instead IS structured under the case by case analys1s of Stnckland v WashIngton, 466 

U S 668(1984) 

ThIS Issue was sImIlarly addressed In Bell v Cone, 535 U S 685,695-696, 122 S Ct 

1843, 1850 - 1851 (U S ,2002) There, the Untted States Supreme Court rejected the claIm that a 

waIver of a clOSIng statement by a capItal defense counsel would be a per se SIxth Amendment 

vIOlatIon In rejectIng Crontc analysIs In favor of Stnckland analysIs In the waIver of a closmg 

argument The Court held 

The aspects of counsel's performance challenged by respondent the waIver of 
clOSIng argument -are plamly of the same 11k as other specIfic attorney errors we 
have held subject to Strzckland's performance and prejudIce components In 
Darden v Wamwrzght 477 U S 168, 184, 106 S Ct 2464,91 LEd 2d 144 
(1986), for example, we evaluated under Strzckland a claIm that counsel was 
meffectlve for faIhng to put on any mItIgatIng eVIdence at a capital sentencmg 
heanng In Burger v Kemp 483 U S 776, 788, 107 S Ct 3114,97 LEd 2d 638 
(1987), we dId the same when presented wIth a challenge to counsel's declSlon at 
a capItal sentencmg heanng not to offer any mItigatIng eVIdence at all 

Bell v Cone, 535 U S 685, 697-698, 122 S Ct 1843, 1852 (U S ,2002) 

LIke the SItuatIOn In Bell, RIvera's counsel were faced WIth a mynad of strategic hurdles 

In the tnal due to the Appellant's plaInly voluntary statement to law enforcement adm1ttmg the 

murder, the statIstical presence of his DNA wIthIn the vKhm s body at thl. cnme s('ene, the 

1dentIficatIOn of Rlvera wIth the VIctIm at the Mall and through commUnicatIOns WIth the VIctIm, 

Asha WIley on the day of her death The dec1s10n by Appellant, a person competent to stand tnal 

to take the stand, although agaInst h1s counsel's adv1ce, was unchallengeable by the Court and 
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counsel, except through theIr own attempts at persuaSIOn 

However, as recognIzed above, It was not because Appellant dId not follow counsel's 

adVIce that resulted m the strategtc dec1sIOn concermng the closmg argument Instead, 1t was 

what Appellant m ills narrative testified that affected any effective closmg argument by defense 

counsel It was the actual testimony and plethora of adm1ssIOns that Impacted thIS, not the mere 

fact that the defendant went agamst the adVIce and chose to testify 

Th1S case, and every case, stands on ItS own concernmg the nght to testIfy and the Impact 

that It has on argument Smce closmg arguments may be watved under the SIxth Amendment, the 

Appellant's conclusory (and mcorrect) assertIOn that counsel was removed due to the deCISIOn to 

testIfy IS Illusory and wrong 4 

Instead, smce counsel was not relIeved, the SIXth Amendment clatm may be resolved 

under Stnckland m another day m ano.ther forum However, as presented m thIS appellate settmg 

1t must be dIsmIssed Tnal counsel was never reheved by the tnal court 

CONCLUSION 

F or all the foregomg reasons, the appeal and Judgment must be affirmed 

Respectfully SubmItted, 

HENRY D McMASTER 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

4Here, there IS no claIm that there was delIberate or dIlatory conduct on the defendant's 
part that would act as a wa1ver of counsel To the contrary, at all tImes he had counsel, even as he 
testIfied, albeIt agamst ills counsel's adVIce Appellant's suggestIOn IS wrong 
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