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STATEMENT OF ISSUE ON APPEAL

The Trial Court erred in denying Appellant’s directed verdict motion on the charge of felony
driving under the influence where the evidence only raised a mere suspicion that Appellant

was the driver of the vehicle involved in the accident.



STATEMENT OF THE CASE

- On March 1, 2012, Appellant Roderick Jerome Sellers was indicted by the Florence
County Grand Jury for one count of felony driving under the inﬂuéncé (“DUI”) resulting in
great bodily injury in violation of S.C. CODE ANN § 56-5-2945(A)(1). R. 254.

Appellant was tried before the Honorable Howard P. King and a jury on September
16-17, 2013. R. 1. Appellant was represented by William E. Grové, and the State was
representedv by Assistant Solicitor Todd S. Tucker. Id.

The jury found Appgllant guilty as charged. = R. 242, 1l. 11-16. Judge King
sentenced Appellanf to four years imprisonm_ent. R.252,11. 1-6. -

Appellaﬁt timely filed and served his Notice of Appeal on September 19, 2013.



ARGUMENT

The Trial Court e'rre_d in denying Appellant’s directed \if‘erdict ﬁlotion on thé chafgé of |
felony driving under- the influence where the evidence only raised a mere suspicion
that Appe}lant was the driver of the vehicle involved in the accident.

The State alleged that Appellant: wrecked évehicle while driving undér the inﬂueﬁce,
of alcohol, causing injuries to himself ana passenger, Johnny Williams. R. 64, 1. 18 - 66, 1.
22. On th¢ evening of September 27, 2011, Trooper R.E. Denham was dispatched to an .
automobile aceident on Savannah Grove 'Ro:e'l,c’l. R. 93, 11, 18-25; 95, |, 20 96,11, When
he arrived at the accident scene, Trooﬁer Denham observed “a'n- overturned vehicle well off .
the roadway that was obviously traveling af a high rate of speed and [he] saV\lf two persohs
that wére laying iﬁ close proximity to the . . Véhiéle 1n question, as well as a lét of debris.”
R. 96, 1l. 4-8.  Both occupants had been ejected from the Vehiclé. Trooper Denham -
testified that Johnny Williams was lying .a little ,bif farther away from the vehicle. R. ‘98, IL. "
9-16. Troopér Denh_a;_n therefore believed that Appellant was the driver' of the vehicle
because he was lying closér to the vehicle. R. 98,1. 17 - 99, 1. 5. Trooper Denham
approached Appellant and smelled the> odor of alcohpl. R. 99, 1l. 14-20. |

Appeﬁant and Williams were b’oth‘ltransported to the hospital. R. 101, I1I. 18-22.
After Appellant was transported to the hospital, Trooper Dénhatﬁ determined that»proAb‘able
cause existéd to arrest Appellant. T'rboper'Denham read Appéﬂant his Miranda' rights and
advised Appellant of his implied consent righ;ts relating fo the testing of his blood for the

presence ofalcohol. R.102,1. 8 _ 103, 1. 19..

! Miranda v. Arizona, 384 U.S. 436 (1966).
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ATrooper Denham also sm;:Hed alcohol and marijuana on Williams, but Trooper -
Denham did not seck any blood tests on Williams be(\:ause he believed Williams was not
the driver. *R. 117,1,19.-119,1. 5.

Trooper Tony Wéyne DeWit;c was a ﬁlember of the Multidisciplinary Accident
Investigation Team (“MAIT”), and he gave his opinion at trial that the vehicle at issﬁ¢
was traveling noﬁh on Savannah Gr0v¢ Rpad, crossed over the center li.ne.a, went off the»
" left shoulder of the road, came backvon :the"road, began rotating in a coﬁnter-clockwiée
direction, and then went off the left side of the road again, overturning and ejecting both
occupants of the Vehicle. R. 157,117 -158,1.20; 162, 1. 13 - 163, 1. 2; '165, 11. 14;20.
Trooper DeWitt believed that speed waié a contributing factor of the aécident. R. 163, 1L
3-11. o

Trooper DeWitt also testified ‘t‘hat in his opinion, ‘if a vehicle flips over and the
occupants are ejected, normally the person found closest to the vehicle is the driver. R. -
166,1. 13 -167, L. 1.

On cross-examination, Trooper DeWitt acknowledged that when a \}ehicle flips -
over with occupants being ¢j ected and windows busted out, tha‘; thére is a‘cel"tain amount
of chaos going on and that there is ﬁo real way to accurately depict what ha}s happened in
the accident, including accurately depicting where the drivgr-and passenger of the vehicle
would end up after being ejected froni that type of accident. R. 168, 1. 10-16.

Trooper DeWitt further admitted on cross-examination that no one knqws hO\%/, far
away from the véhicle Appellant "a:nd Wiliiams were actually «f(;ﬁnd because no one
marked their final resting positions. R. 1 70, 1. 2-11. Trooper DeWitt also admitted that

he had no idea how many times the vehicle actually flipped. R. 171, 1L 12-23. -



Johnny Wﬂliams testified at trial and claimed that Appellant was the driver of the
vehicle that wreéked. R.77,1.7 - 83,‘1‘. 15'. ‘Williams admitted that he himself was
drinking alcohol aﬁd émoking marijuana that-_gyening and WéS “drunlg"’» and “high” at the
time éfthe accident. R. 76; 1. 21 - 77, 1. 6; 92,11 10-11.

A fofehsic tokicologist ‘with- the- South Carolina Law Enforcement Division
(“SLED”) testified that Appellant. had a blood alcohol con;[ent 0f0.158%. R. 184, 1l. lO-_
19,188, 1L 6-11. - | |

Appellant ‘movcd for a ‘directedr verdict at the conclusion of the State’s case,
arguing that the State had not satisﬁqd its burden of proof és to who was driving the
vehicle. R.194,1.19-195,1. '12.’ The Triél bou‘rt denied Appellant’s directed \./erdict
motion. R. 198, IL. 8-11. |

The Trial Court erred in _denyihg Appellant’s"motion’for‘ a directed verdict where
the evidence was insufficient to establish that Appeilanf was the driver of the Wrgcked
vehicle. A defendént is entitled to a directed yerdicf at trial when the State fails to present

evidence on a material element of the offense charged. State v. Brown, 360 S.C. 581, 586,

602 S.E2d 392, 395 (2004). The grant of a directed verdict motion for acquittél by a .

- defendant is proper if there is a failure of competent evidence tending to prove the charge.

State v. Jackson, 395 SC 25(.),4 254, 717 S.E.2d 609, 611 (Ct. App. 2011); see also In re
Winship, 397 U.S. 358,364, 90_‘S.C;[‘. 1068, 1073 (1970) (“LeSt there remain any doubt
about the constitutidnal étature of the reéSbnablg:-doqbt standa?d, we expiicitlyhold that
-the Due Process Clause protects the accﬁsed_ agains£ ’convictio-n except upon proof beyond
a reasonable doubt of every fact‘«nécessary to constitute the crimé with which he is

charged;’«’).



If there is any ’direct or substéntial,circumstantial evidence ;éasonaﬁlY'tending to
prove the guilt of the accuéed; the tﬁal court should submit the case to the jury. Otherwise,
“a trial judge should grant a di(g:cfed verdict motion \'zvhen the evidence merely raises a
suspicion the accused is guilty.” “Suspicion” implies a belief or oiainion as to ' guilt ‘basAed

upon facts or circumstances which do'not amount to proof. State v. Buckmon, 347 S.C.-

316, 321-22, 555 S.E.2d 402, 404-05 (2001); see also State v. Odems, 395 S.C. 582, 586,

- 720 S.E.2d 48, 50 (2011); State v. James, 362 S.C. 557, 561, 608 S.E.2d 455, 457 (Ct.
App.2004).

Section 56-5-2945(A) of the South Carolina Code of Laws establishes the elements
of felony driving under the influence:

A person who, while under ‘the influence of alcoho-l, drugs, or the

combination of alcohol and drugs, drives a motor vehicle and when driving a

- motor vehicle does any act forbidden by law or neglects any duty imposed

by law in the driving of the motor vehicle, which act or neglect proximately

causes great bodily injury or death to a-person other than himself, is guilty of

the offense of felony driving under the influence . ... .

§ 56-5-2945(A).

State v. Grampus is the leading case in South Carolina setting forth the elements of .

felon)-l dri\}ing uhder the influence. 288 S.C‘. 395, 343 S.E.2d 26 (1986)A abrogﬁted on orhef
grounds-by State v. Basler, 327 S.C. 121, 489 .S.E.2d' 617 (1997). A felony driving under
the influence charge requ-ires‘proof of three elements: (1) the actor ‘dn'v’esi a vehicle while
under the inﬂu'enée of alcohol or drugs; (2) the actor does an act "forbidden by law or
neglects a duty imposed by law; and (3) the act or neglect. proximately causes great bodily

~ harm or death to another person. Q at 397, 343 S.E.2d4at 27; accord State v Dantonio, 376-

S.C. 594, 658 S.E.2d 337 (Ct. App. 2008).



Therefore, to prove that Appellant committed the offense of felony DUl, the State
had to prove beyond a reasonable doubt that ‘Appellant was operating the vehicle.
Appellant’s mere presence at the scene and Trooper Denham’s belief that Appellant was the
driver are insufficient to sustain a conviction for felony DUI under the facts of this case.

Both occupants of the vehicle were ejected and therefore neither occupant was found
~ in the driver’s 'seét when law enforcement arrived. ~ While Trooper Denham testified that
~ Appellant was found closer to the vehicle than Williams, no malkings or measurements
were made or tal<en to show where both Appellant and Williams were found in relation to
the final resting position of the vehicle. Il is now unknown exactly where Appellant énd
Williams ended up following the accident. The State did not presént any evidence as to how
far Appellant was located from the vehicle versus‘how far Williams was located. The State -
did not present any evidence as to how many feet from the vehicle both Appellant and
Williams were located. The State did not even enter into evidence any photographs of the
accident scene.  The jury therefore could not make any inferences as to who was the driver
based on where Appellant and Williams were located since this information was unknown. .,

Trooper DeWitt also testified that he had no idea how many times the vehicle
actually flipped, and he further acknowledged that there was no way to accurately depict
how the accident happened and how the occupants may have been thrown about and ejected.

Even thoﬁgh Williams testified that Appellant was the driver of the vehiclé,
Williams’ testimony should be discredited as he certainly had an incentive to teétify that
Appellant was the driver. Otherwise, Williams, who admitted that he was drunk and high

at the time of the accldent, would have faced the felony DUI charge.



Accordingiy; where the evidence only raises a mere suspicion that Appellant was thé
driver of the wrecked vehicle, the State failed to meet its burden of proof that Appellant was ',

guilty of feloﬁy' DUL
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CONCLUSION

For the reasons set forth herein, Apbellant Roderick Jerome Sellers respectfully
requests this Court to reverse his conviction for felony DUI under S.C. CODE ANN. § 56-5-.
2945(A)(1) and issue an Order of Acquittal.

Respectfully submitted,

C_C -

Carmen V. Ganjehsani
Appellate Defender

ATTORNEY FOR APPELLANT

This 11th day of July, 2014.
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(1967), briefed an arguable legal issue which arose during the course of the trial. |
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