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n-appeals his:convictions for murdes, first-
degree bur glary, armed robbery, possessmn ‘of:a weapon during the commission-of
a-violent crime, and conspiracy, arguing the trial court erred in (1) admlttmg a
statement Johnson made to: ‘espohce d;.ewdence that was the product of th]s

PER: CURIAM Da'vfd Gerrard J o'hnsdf & p

DNA and ﬁngerprmt evxdence, (3) excusmg a Juror and (4) adnnttmg graphlc
photographs of the deceased victim's body. We affirm.

Family members of the victim initially became concerned after receiving 4 call

car. away from her home. Nearby, they found-a bag of pillows’ that tested
presumptive positive for blood

After additional investigation, policenotified: J ohnson through Johnson's father and
"word on the stxeet" that they wanted to sp" ak with him dbout the victim's.
olice station ‘and, after waiting
several hours, agreed o ta 0. -the officers. The officer then read
Johnsort his Miranda ri ghts 7 ohnson then proceeded to give several different
accounts about what had happened, but eventuallyiled the police to the victim's
body. When the ofﬁcers st : ohnson, Johnson again
received Miranda warnings, after,whlch he:gave a formal statément in which he -
admitted to being in the victim's home when she died and witnessing her death at
the hand of another individual. He also told police lie-accompanied other
participants in the crime when they 'removedfthe victim's body, which they
accomplished by using her car to drive it to a remote location. Johnson also
‘revealed that aﬂex he and other partlmpants drove the v1ct1m s cat back to: her

M ,1n51de the: -

2

_ 5 ed the v1ct1m's blood
on the mattress, bed clothes and;ﬁlrmture:m:her bedroom. Addmonal tests

' See Miranda v. Arizona, 384 U.S..436 (1966).
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revealed Johnson's DNA on the steering wheel of the victim's car and his
fingerprints on the-driver's side aréa.

Johnson was 'subSequ_enﬂ.yi indicted for murder, first-dégree burglaiy, armed
robbery, possession-of a weapon during ttie. commission of a violent crime, and
conspiracy. A jury found him guilty on all charges.

1. Johnson firstargues that becausg. of the:evidence demenstrating: hxs Tack-of
mental capacity to.make a knowmg and voluntary waiver of his constitutional
rights, the trial court should not have-admitted the statement he made to the pohce-.;
We hold the trial court did not abuse its discretion in admitting the statement;
therefore; we affirmr-the court’s ruling.-See-State v:-Voin Pohlen;;322.S:.C.. 234,243,
471 S.E.2d 689, 695 (1996). ("On-appeal, the conclusion- of the frial Judge asi'to:the:
voluntariness of a corifession will not be reviewed unless so erroneous:as to' show
an abuse of discretion."). Here, the trial court, though-acknowledging the
prolonged time that Johnson was at the police department before giving his
statement, noted: (1) there was.no undue coercion, threats, or force on the part of
law enforcement in procuring the statement; (2) Johnson had come to the police
station voluntatily; (3) before making his statement,. Johnson had beéti provided
food, drink, and the opportumty to rest; (4) Johnson had been read his Miranda
rights twice and signed a waiver-form; (5) Johnson had. prevmusly been through
the: criminal justice system, having entered inte guilty pléas in the past; (6) none of
the officers had reason to believe that Johnson.did not understand his rights as'read
and explained to6 him; and (7) Johnson's responses throughout the transcript of his
statement indicated he understood the questions that the officers asked him..
Furthermore, a clinical psychologist who evaluated Johnson a few months before
his trial testified that Johnsoti understood that he should not talk to the-solicitor
without his- attorney being present and could not be forced to talk in court. . Even.
with the acknowledgment that-Jolinson may have had cognitive defidits; here'is
cevidence to siipport the trial court's admission of his statement. Sez State v. Myers,
359 S.C. 40, 47, 596 S.E.2d 488, 492 (2004) ("A. determination whether a
confession was 'given voluntanly requires.an exainination of the totality of the
circumstances." (quoting Von Dohlen, 322 S.C. at 243, 471 S.E.2d at 694-95));
State v. Miller, 375 S.C. 370, 378-79, 652 S.E.2d 444, 448 (Ct. App. 2007) ("When
reviewing a trial judge's ruhng concerning voluntaringss, the-appellate.court does
not re-evaluate the facts based on-its.own view of the preponderance of the

- evidence, but simply determines whettier the triat judge's rulirig is'supported by -
any evidence." (citing Stale v. Saltz, 346 S C. 114, 136,551 S. E 2d 240, 252
(2001))).




2. Johnson also argues the trial court erred in admitting evidenee. that was the
product of his statement because that evidence was the fruit of the poisonous:tree.
Because, however; Johnson's statement:was obtdined legally, the-admission of any
evidence resulting from the information he:provided is not barred by the‘dogtrine
of the fruit of the poisonous tree.:See Siate v. Copeland; 321 S.C.. 318, 323, 468
S.E.2d 620, 624 (1996) ("The 'fruit of the poisonous tree’ doctrinie provides that
evidence:must be excluded if it-would not:have come to:light but for the-illegal
actions of the police, and the evidence has been obtairied by the exploitation of that
illegality. ") :

voluntanly consented to provxdmg the pohce a DNA sample and ﬁngerprmt
standard, again relying primarily-en-evidence that he lacked the mental capacityto.
make a knowing and voluntary ‘waiver of this nght Intellectual disability alone,
however; does not amount to an inability: to give:consent, which; like knowledge in
a waiver situation, requires a-détermination based on the totality of the.
circumstances: ' See State v. Wallace, 269 -S:C: 547,550, 238 S.E.2d 675, 676 -
(1977)-("Whether a.consent to search was voluntary-or the product of duress-or
coetcion, express-or implied, isa-question of fact to be determined from the
3t'otahty of the cucumstances '") Here the tnal court when determmmg whether

]aw enforcement ofﬁcer conductmgwa search to mforrn the defendant of hlS nght to

refuse consent " State v. Forrester;343 S C..637, 645 541.S.E.2d: 837, 841~
(2001).

4. .. Johnsonnext contends he di
erroneously excused:a juror who | _thot
she knew members of Johnson's family: -We ﬁnd no efrorin: the tnal court's

decision to.excuse the juror. By:statite; theitrial court miist make its own.
determination as to whether a-prospective juror should. be excused from. servmg on
4 particular case.and "[i]fit appears to the court that the juroris not indifferent in -
the cause, he must:be placed aside.as:to the trial .of that cause and another must be
called." S.C. CodeAnn. §.14-7-1020 (Supp:2013); see-also State v. Franklin, 267.
S.C. 240, 248, 226 S.E.2d-896; 899; (19‘76) (stating the words "if it appears to the
court,” as used in a prior-version of section 14-7-1020, "are.evidence of discretion
vested in the tr_lal judge" (citing State v. Faries, 125 S. C. 281,287, 118-S.E. 620,




622 (1923))). Here; even though the juror stated shé.could be fair, she also
expressed discomfort about the prospect of having to face Johnson's family if she:
were to sit on a jury that eventually convicted him. Given the juror's hesitation, we
hold the trial coutt, as required by stafute, made:an 'mdependent finding asto .
whether the juror was genuinely "indifferent in the cause” and proper] ly exercised
its discretion in excusing her. See Stafe v: Rogers, 263 S.C. 373, 381, 210.S.E.2d
604, 608 (1974) (stating the "applicable general rule” that the "maﬁer ‘of excusing
Jurors is addressed to-the:sound discretion of the trial judge; the exercise of which
will not be interfered with unless it is cleatly-shown t6 have been abused to the
actual prejudice of the complaining party" (quoting 50 C.J.S. Juries § 205 (1947)));
State v. Faries, 125 S.C. 281, 288, 118 S.E. 620, 622-(1923) ("The manner and

- bearing of the juror; nature's stamp of character on form and countenance;-are
evidential exhibits for the consideration of the circuit judge, which may be-more
indicative of the juror's.réal attitude than his words. Those things cannot
adequately be spread upon the record.” (citation-omitted)).

5. Finally, Johnson takes issue with the trial court's. decision to admit three
photographs of the deceased victim's body. We find no error. The photographs
were relevant, as required by Rule 401, SCRE, in that they had a tendency to
enhance the probability of the existence of certain facts, including information in
Johnson's statement about the manner of the victim's death and the concealmeént
and removal of her reniains. Furtherimore, the photographs, in addition to being
relevant, were not "calculated to arouse the sympathy or preJudlce of the jury" s

as to justify their exclusion. State v, Torres, 390 S.C. 618, 623, 703 S.E.2d 226
228 (2010). To the contrary, the trial court was presented with other photographs,
which it excluded as overly gruesome.and graphic.

. AFFIRMED.

- HUFF THOMAS and PIEPER, JJ., concur.
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On April 9, 2014, this Court issued an unpubliéhed opinion affirming Appellant’s

convictions and sentences. State v. Iohnso;1 2014-UP-167 (8.C. Ct. App filed Aprii 9, 20i4). In
his brief, Appellant raised five issues on appeal. In his petiﬁbn for reheaﬁng, Appe;ilan’g fespectfully
requests this Courf rehear the matter — specifically, the :ﬁr_ét three issues - pursuant to Ruie 221(a);'
SCACR based upon the following points overlo’qud or rﬁisapprehénded by this. Court in its
decision. ‘ | | .

The first issue raised B_y Appellant was whethef the trial coﬁﬁ grréd, by admitting a statement -

made by Appellant to police where the undisputed evidence demonstrated Appellant’s lack 6f



* disability and the totality of the circmnstaneesh This Court concluded 'tha.t “[e]\.ren with the
acknowledgement that [Appellant] may have had cognitive deficits, there is evidence te support the
trial court’s admission of his statement.” This was error because the trial court abused its_discretion
in admitting Appellant’s statements to police where the totality of the cncumstances clearly
demonstrated Appellant did not make a knowing weiver of his rights, asw111 be discussed in greater
detail below. Additionally, this Coﬁrt relied upon a staiement by a clinical psychologist, who
eveluated Appellant _for competency to stand trial, that Appellant ‘&mdergtood that he should not ta]k
to the solicitor without his attorney being preseht and could not bé forced to talk ihAcoyrt.” This
Court’s ophﬁon neglected to note that the clinical psychologiet had to educate .Appeﬂant on se&eial
topies in order to deem him competent to sénd'ﬁd. This Court also neglected Vt'o note the
psychologist’s testimony that Appellant “said he could not be forced .to. talk in court whether he -
wanted to ornot.” This demonstrated Appellaﬁt?s laek of Lmderstandmg of his nghts Certainly,A
Appellant could not be forced to testify, but the second aseecf of ﬂ‘llS statement —. he. could not be -
forced to testify even if he wanted to — is ﬂloglcal Further the evaluation by the state’ |
psychologist occurred after Appellant had been arrested and educated on the legal system by h.lSl '
attorney and the psycholo gist. Her evaluauon and teshmony went to what Appellant understood at
the time of the trial as that would be the critical tlme for competency. - A

Dr. Alicia V Hall from the Department of D1sab1l1ty and Spec1a1 Needs the chmcal
psychologist referred to in this Court’s opinion, testified- regardmg whether Appellant was
competent to stand trial. In artiving at her conclusmn that Appellant was competent, Dr. Hall
determined that Appellant siffered from an intellectual disability,” formerly called mental
retardation. R. 12, lines 4-16. Dr. Hall tesﬁﬁed that Appellant “required more fimeé to uhderstand

and answer questions than a person who did not have intellectual disability.” - R. 18, linés 13-17.



Importantly, Dr. Hall qualified her opinion that Appéﬂant was éompetent. to enter a gmlty plea:
“Yes, as long as.with the caveat that he was given ample time to uh&e_rstand.” R. 19, lines 9-13.
Even more importantly, she qﬁaliﬁed her finding of cOmpetency - ;‘hc met the standard for .
competency, but that he ddeé require more time to answer questions and make sure .that he’s fuily
undefstanding what i.;, being asked of him.” R. 27, lines 18-24.

Appellant’s school records indicated a full scale 1Q score of 58 in September 1993 and a
score of 51 in Septem‘t;er 1996, which were in the “extremely low range.” R. .23, ﬁr;es 18-23; R. 24,
lines 2-6; R. 24, lines 11-12. During the mmfeténcy e?aluatién, Appellant struggled to understand
conspiracy. Dr. Hall educated Appellant on the topic and he applied this éducaﬁox; toa hypothetical
case. R. 25, line 15— R. 26, line 6. -Additionally, Appe]lant su'uggléd wﬂh the concept.of a plea
bargain, and educating him on this ‘topié requir'ed “a good deal of effort ahd education™ by the
doctors. R. 26 lines 7-12. Accordmg to Dr. Hall, a ﬁndmg of competency reqmred a fan'ly low
standard of understandmg R.27, lmes 4-7.
| ' Dr. David Richard Price testified. that testxng revealed Appe]lant had an IQ of 59. ThlS
placed Appellant at the low end of mild mental retardation. R. 110, lines 11-25. Additionally,
testing placed Appéllant at a grade 'equivalencf of a kindergartner._ R. 112, 1ines1'14-24. InDr..
Price’s expeﬁ opinion, Appellant . lackéd the. ability to undexsfand “comple)'{. word_s, complex
~ sentences, complex phrases.” R. 113, hnes 16-17. For word reading, Appellant scoféd a grade _
equivalency of a second grader, but sentence comprehension. and 've;baJ éomprchénsion showed
* severe deficits. R. 113, lines 17 — R; 114, line 2. Apﬁella.nt_’slséhool records suppbrted Dr. Price’s
results. R. 114, lines 3-17. Appellant could write and read “very simply,” but reading did ot

amount to comprehending. R. 114, lines 18-23. -



Regarding the Miranda rights, Dr. Price testiﬁed that Appellant ‘%wvould_ heve undeestood
them as well as any ldndergartner would heve understood them.” Appellaﬁf would not have
understood ﬁe warnings “as far as the implications for stating them.” Put sinﬁply, in Dr. Price’s
opinion, Appellant lacked the ability to mdem the Miranda waiver. R. 116, liﬁe 19-R. 118,
line 6. |

People with intellectual disabilities learn to adapt through aequiesc._eﬁee — they ‘claim to
understand when tﬁey do not and laugh at jekes ﬂ1ey do not understand. R. 118, ﬁne 7 - R 119;

line 2. Dr. Price discussed the Miranda warnings with Appellant. He was unable to define “waive.” -

Dr. Price spent a con51derab1e amount of time talking to Appellant about each nght and explammg
the implications of each right. Of course, this happened after Dr. Hall saw Appellant and educated .
him as well. R..119, lines 7-17. .

Accoeding to Dr. Price, Appellant was moee agreeable with the efﬁcers because he had been
in custody. for over eleven hours, it was the middle of the ‘night, and at least three oﬁieers were
present for the interrogation. R. 120, line 11 —R. 121, line 2. ‘Dr. Price explained that individuals
with mental retardation “tend to deconﬁpeneate under stress.” R. 124, lines 11-'1 2.

Under unusual periods of stress they feﬁd to disintegrate, may .eeed speciai

assistance and counseling. They just cannot factor and process information about

what’s going on and understanding what’s. happemng around them, cannot make

‘rational decision during those periods.

R. 133- lines 13-24. Being under police investigatidn e.nd being in custody for OVer el'even hours
would cause a person with mental retardation to mﬂxdzaw and it would decrease their ablhty to -
comprehend and make mformed choices and decisions. R. 133, line 25 R. 134, hne 19. .

On cross-examination, Dr. Price testified that individuals with mﬂd mental retardation may

- hold a job. When the prosecutor asked -about the ab1hty of kindergartners-to held a job, Dr. Price B

explained that even kindergartners can perform routine skills. Appellant worked at McDomald’s. R.
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124, line 19 — R. 125, line 16. Additionally, Appellant drove a car, desplte domg 0 w1‘thout a |
license. R. 126, lines 12-17. Nevertheless, Dr. Price tesuﬂed that the pohce ofﬁcer s statements
regarding how Appellant informed them of the locatlon of the body supported Appellant stlffermg
from mental retardation becatlse lle failed to use street Itames and used other landtriarks t’or his |
guide. R. 127, lines 11-15.. |

At 4 pm., »investigators brougl:t Appellant to fellow 'oﬁﬁcer Tiinbthy Wade Cqmpton’s-
office for Compton to sit with him while investigators handled other matters.. R. 37,.-line 7-R. 138, ..
line 12. Compton was playing a video game on his computer and Appellant'laughéd about the
game. The two then talked about the video game. After about an hour, Compton and Appellant got
somethmg to eat and drink from the vending machmes R. 39 line 10 — R. 40 line 6 Compton
began typing reports, and Appellant asked .permission to take a nap. Accordmg to Cotnpton,
Appellant slept in the chair for several hours. R. 40,'lines 7-16; R. 60, lmes 10-15.1 . |

Compton “got tired of typiﬁg” and his curiosity as a detective took' over Heé “decided [he]

wanted to see if [Appellant would] like to talk.” Compton told Appellant the other detectnves were

“down the hall talkmg to others and “before they tell them what happened, how about you talk to -

me.” Appellant agreed to talk. Compton stated “before we talk I need to read your rights to you.”' A
Compton then read the rights i toto, from a cerd. R. 40, line 19— R. 41, line §; K. 41, ine 24— R.

42, line 6; R. 57, lines 10-17. At the conclusion of the recitation, C'or'ripton.‘asked if Appellapt '.
understood and if he wished to talk. R. 45, lines 3-24. _Comptqn claimed Appellant understood his
rig_hts, and Cempton had no reason to believe otherwise. R.- 45, line 21 — R. 46 1; R. 46, lines 17-

23.

! During the trial, Compton testified that he knew the investigators were working the case
because he heard what was going on over the radio. R. 385, line 16 —R. 386, line 4.



Initially, Appellant claimed he observed others burglarizing the victim’s residence.

Compton accused Appellant of lying and instructed him to tell the truth. R. 47, lines 7-17. Than,

Appellant stated he was there when others went into the victirn’s residence and stole items. R. 47,
lines 17-19. .During the'interrogation, two other officers entered the i-oom; thus, thfee officers
participated in- the interrogation of Appeilant R 47, line 20-R. 48, line 10.. Thereafter, Compton
told Appellant he needed to tell them where the body was — for the .sake of the victim’s family. R.
48, lines 13-17.2 Appellant stated he could take them to the body. R 48 lines 17-18. Appellant
- claimed he knew the location of the body because “Amp” told hlm. R. 48, lme 24 — R. 49, line 1.
-When Appellant moved toward the door to direct the officers to the location,- Compton ordered him

to stop and directed him to retum to his seat. R. 49, line 8-13.

Although Compton claimed he had veryAlimited involvement in the invesﬁgation, he knew

the suspected cause of death. Therefore he dec1ded to query Appellant accordmgly Appellant .

stated the victim’s throat was cut. R. 49, line 17 — R. 50, line 7. Aﬁerwards Appellant Compton

Officer Calhoun, and Officer Drulis got into a vehicle, followed by Qfﬁcers Raines, Drayton, and :

Godwin in a separate vchicie. R.-50, linés 15-24. sznpton did not know what time they left, but

admitted it could have been after midnight ~ or at least eight hours after Appellant initially atrived

in his office. He knew it was “a long time.” R. 54, lines 10-21.3 Coniptdn testified that Appellant

took them to the body on Malloy Street. R. 51, lines 1-22. Compton accused Appellant of lying -

2 At trial, Compton testified that he gave a'spiel about telling the truth and being hbnest. R. 392,.

lines 6-9. Additionally, Compton “tried to play on a sympathy card, you know, that we call it.
You know, say hey, the family needs closure, we know she is deceasedf’ R. 394, lines 2-7.

3 During the trial, Compton testified that he did not recall testifying previously that he spoke to

- Appellant after midnight about the crime. However, he admitted that when they went looking

for the body, it was some time the next day. It may have been between the hours of two and
three in the moming. R. 409, line 17 - R. 410, line 10.

11
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again. He told Appellant that he knew the location of the body becanee he had been shown or he
was there when the body was dnmped. Appellant responde_d A“yes, sir.” R..52, lines 3'-13. The
officers and Appellant returned to the police department. Everyone entered the conference roem
and interrogated Appellant. When “Drayton and Godwin felt they had what they wanted from his
statement they recorded his statement.” Compton then went home. R. 52, line 18 R. 53 lme 5 '_
On cross-exa.mmatlon, Compton,testlﬁed that he had no prior knowledge of Appellant and was
unaware he suffered from an intellectual disabllity R. 57, line 24 - R 58, line 22.

Melvin Godwin, an mvestxgator on the case, testified that after the md1v1duals searched for
the body, everyone retumed to the pollce department “[tlo get a formal statement from the |
defendant.” R. 77, lines 16-18. Godwin adv1sed Appellant of his rights usmg his card and had
Appellant sign a waiver of rights form. R. 7;7,' lines 19--25; R. 88, line 21'4 R. 89, lin_e 4, Godwin

did not know if Appellant could read and write, so he read the form to Appellant RA.'.80, lines 9-16. ..

Godwin read the card completely, and then asked if Appellant understood. R. 78, lines 6-7.

Godwin claimed Appellant was “clear, coherent,” and Goodwin did not notice anythmg out of the
ordinary, R. 78, lines 19-21. | | |
The ofﬁcers then talked to Appellant again, “to elear the matter; anythmg _diécrepancies; to
get more detail about 'what happen ” before .commencing “the official recotded statemen » _
Godwin did not know how long this process took. R. 79, lines 1-10. Appellant “seemed to
understand everything that was being" stated in the room” and “never made any statement that he
didn’t understand everything.” R. 7§, hnes .1'6-18. The official recorded statement began at 3:15

a.m. — over eleven hours after Appellant arrived at the police department. R. 86, liné 8 —R. 87,line

L.



Like Compton, Godwin did not know Appellant’s education level or any other details of his

background. R. 88, lines 3-20. Godwin did not ask Appellant if he understood the word ‘%Naiﬂrer.” -
R. 89, lines 12-14. Godwin claimed to have previous experience with severely mentally retarded

people, and he knew of their disabilities based on “their behavior and actions.” R. 91, lines 7-11."

Larry Drayton, another officer with the police department, testified similarly' to Compton and
Godwin. R: 92, line 25 —R. 104, line 12.

At the conclusion of the testimony, the prosecutor argued he “fetlt] like [he]. put up graciouo
sufficient evidence that [Appellant] knew what he was doiﬁg.” According to the prose,cutor,

“there’s nothing complex” about “you have the right to remain silent.” He argued it takes very little

intelligence to “understand you got the right to keep your mouth shut.” He went through each of the -

warnings and argued “there was nothing complex” about them. The prosecutor found “it ludicrous

that you’d think that he’s in kindergarten or that he - - or that you would txyto argue he was on a

kindergarten scale. He held a job at McDonald’s for ‘over a year.” Holding a job at McDonald’s

was “well beyond any kindergartner.” He argued Appellant knew what he was doing and no one
coerced him. Nevertheless, he admitted that Appellant did not “understand a lot of thmgs
abstractly,” but argued Appellant understood “on a oasic level that he had the right to keep hié

mouth shut” R. 158, line 34 — R. 162, line 16.

The prosecutor persisted in arguing a ﬂa‘wed syllogism. He argued that if Appellant were

competent to stand trial, then he would be competent to enter a gmlty plea, if Appellant were.

‘ competent to enter a gmlty plea, then he would be competent to waive h1s nghts under Miranda. R.

166, line 12 - R. 167, line 9.

Appellant argued the issue was whether Appellant understood his Tights and then freely and - -

voluntarily chose to give up those nghts The evidence before the court was uncontradicted that

13
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Appellant suffered from mental retardation and that it required “real effort” to make sure Appéllant
understood information. Appellant explained the totality of the circumstances included Appellant’s
mental deficiency, the length of time he had been in police custody, the length of time he had been

interrogated, and the number of officers in the room during the interrogation. R. 162, line 19— R.

1166, line 10.

In Jackson v. Denno, 378 U.S. 368, 376 (1964), the United States Supreme Court held that -

“a defendant in a criminal caseA is deprived of due process of law if his-conviction is founded, in -
whole or in part, upon an involuntary confession, -Qi‘c_hout'regard for the truth or falsity of the
confession.” To introduce a statement produced during custodial mtenogaﬁom the prosecution
must prove by a preponderance of the evidence that the statement was made freely and vquntaxili

and taken in compliance with Miranda v. Arizona, 384 U.S. 426 (1966). State v. Vbn Dohlen, 322

S.C. 234,243, 471 S.E.2d 689, 694 (1996); State v. Goodwin, 384 S.C. 588, 601, 683 S.E.2d 500,

507 (Ct. App. 2009); State v. Miller, 375 S.C. 370, 378, 652 S.E.2d 444, 448 (Ct. App. 2007); State

v. Compton, 366 S.C. 671, 680, 623 S.E:2d 661, 666 (Ct. App. 2005); State v. Crawley, 349 S.C.
459, 463, 562 S.E.2d 683, 685 (Ct. App. 2002). The waiver has two disﬁnct dimensions. It must be
“voluntary in.the sense that it was the product of a free and deliberate choice rather than

intimidation, coercion, or deception,” and it must be “mad§ with a full éwéreness of both the nature

_of the right being abandoned and the conéequencés of the decisibn. to abandon it.” Moran v.

Burbine, 475 U.S. 412, 421 (1986); §e_e_ also State v, Middleton, 288 S.C. 21, 25,339 S.E.2d 692,

694 (1986). It is not enough that the interrogator advised the suspect of his ﬁghts and the suspect
made an uncoerced statement. The proseéuﬁon must show that the accused understood the rights '

Bergl_lms A Thompklns U. S 130 S. Ct. 2250 (2010)(0111ng Colorado V. Sgnng, 479 U S.

564, 573-575 (1987); Connectlcutv Barrett, 479 U.S. 523, 530 (1987)).




In South Carolina, a court must examine the totality of the circumstances surrounding the -

custodial statement. The examining court must ahswer the question: - did totality of thé

circumstances surrounding the custodial statement defeat the defendant’s will? State v. Moses, 390

AN

S.C. 502 513, 702 S.E.2d 395, 401 (Ct. App. 2010)

_ Courts have recognized appropriate factors that may be consideréd in a totality of the -
circumstances analysis: background; experience; conduct of .the accused; age;
maturity; physical condition and mental health; length of custody or detention;
police misrepresentations; isolation of a minor from his or her parent; the lack of any
advice to the accused of his constitutional rights; threats of violence; direct or
indirect promises, however slight; lack of education or low intelligence; repeated
and prolonged nature of the questioning; exertion of improper influence; a:id the use.
of physical punishment, such as the deprivation of food or sleep.

Id. at 513-514,.702 S.E.2d at 401 (internal citations omitted). The test requires consideration of - -

“totality of all the surrounding circumstances — both the- characteristics of the accused and the

details of the mterrogatlon ”  Dickerson v. United States, 530 U.S. 428, 434 (2000)(citations =

om1tted) Consideration of a person’s mental capacity i is an 1mportant factor in determ1mng whether

a statement to police was voluntary State V. Callahan 263 S.C. 35, 41, 208 SE2d 284, 286

(l974)(c1t1ng v. Cain, 246 S.C. 536, 144 S E. 2d 905 (1965)).

In State v. Davis, 309 S.C. 326, 422 S.E.2d 133 (1992), overmléd on other grounds by

Brightman v. State, 336 S.C. 348, 520 S.E.2d 614 (1999), the South Carolina Supreine Court héld

that although Davis suffered from mild mental retardation with an IQ of 66, he had the capacity to -
make a knowing waiver of his constitutional rights to silence and counsel. Aﬂér Davis’s arrest, an .

officer read the standard Miranda warnings to Davis from a card. The officer testified he “read

slowly, paused after each sentence, looked at Davis, and asked him to verbally indicate whether he

understood what had been read to him.” Davis responded afﬁfmaﬁvely that he lmderstood each of -

his rights. When asked if he wanted a lawyer present, Davis stated he did not need a lawyer. The

officer also “explained” that Davis could end the interrogation at any time. Davis indicated he
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understood this and agreed to give a taped statement. Due to-a pzlohlem.with the audio equipndent,
the officer asked Datfis for a second statement. Again, the -officers explained. to Davis-his
constitutional rights and Davis waived thosé rights and provided  statemert. Id. af 336, 422 SE2d
at 140. | . | A

A forensicA psychiatrist testified that he interviewed Davis in detdil regarding. his
understanding each of the rights‘aﬂ'ordedto him pursuant o Mirandat Id. at 336-337, 422 S.E2d at
140. The psychlamst admltted Davis’s understandmg “would be on a deferent less abstract, level
from a person of average intelligence, but Davis’s comprehens10n was adequate to enable Davis to
knowingly and mtelhgently waive those nghts.” On the other hand, Davis presented experts who
testified he Iacked the mental ability to understand the implicaﬁons of Miranda. 1d. at 337, o
S.E.2d at 140.‘ The Supreme Court held “there was suﬂ-icient_evidence on the record, both la& and
expert, to support the trial judge’s determination that Davis was competent to waive his Miranda -
rights” 1d.. . | |

‘In stnkmg contrast to the instant matter, the ofﬁcers in State v. Jennings, 280 8.C. 62, 63-64, |
309 S.E.2d 759, 760 (1983) were aware of . the defendant’s low intellectual functioning and
exercised caution to be sure he understood their communications w1thh1m Besed upon law
enforcement’s careful questioning and the remaining eireumstances, the Court found Jennings’s '
statement was admtssible.

Numerous courts throughout the country hat'e found statements to .police inadmissible
where the defendants lacked the ab111ty to understand thexr rxghts and the nnphcatlons of waxvmg‘

such nghts ‘In State V. Flower 539 A.2d 1284 (N J. Super L. 1987) the New Jersey court found a

defendant’s statement was madnussxble based on the tesumony ‘of three teachers who taught the

defendant seven years earlier. The teachers testified the defendant had a second or ﬂnrd grade level

11



vocabulary and required instructions in very basic terms. Due to his low level of functioning, he

was unable to grasp abstract concepts. The teachers opined that he would not understand his

Miranda rights even if explamed to him.

Similarly, a psych1a1nst and a psycholog15t testified that the defendant had a mental age of

ten or eleven, required i msn'uctlons to be given in a very slow and dellberate manner, and would not

have been able to understand his rights unless they were very carefully explained- to him. The

defendant would do what he perceived an authority ﬁgure wanted him to do. The court held the

statement was inadmissible because the warnings had not been given slowly and carefully enough

" or with any consideration of the defendant's intellectual functioning, thereby preventing the

defendant from making a knowing waiver. State.v. Rossiter, 623 N.E2d 645 Ohio Ct. App; (1993). .

A court found & defendant’s statement inadmissible because she lacked the aﬁﬂity to comprehend .

her rights where she suffered from mild mental retardation and she functioned on the equivalent of »‘

an eight-year old child. People v. ~Daniels 908 NE2d 1104 (Ul App. '2009). -Althongh the

defendant understood some of his rights and he was the manager of a local restaurant a trial court

properly excluded a statement by a mentally 1mpa.u-ed mdmdual, whose. IQ was 71, where the .

expert testified the md1v1dua1 suffered from depressmn, whmh would affect hlS IQ. Albarran v.

State, 96 So.3d 131 (Ala. Crim. App. 2011).

In a case very similar to Appellant’s, the Tennessee Snpreme Court held a deéfendant did not.

A knowingly and intelligently waive his rights before police interrogation, even though ,hé appeared to :

understand his rights and was later found competent to stand trial because evidence showed that he

was mentally retarded, with an 1Q of 55, and functioned on fhe level of a chﬂd frorn six to pine -

years old. State v, Blackstock, 19 S.W.3d 200 (Tenn. 2000). °

12
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According to empirical research, “mental retardation make$ some people incapable of
understanding either the text of the Miranda rights or the consequences of forsaking them. For these
people, the words of the warnings latterly have no useful meaning.”. Morgan Cloud, et al., Words
without Meaning: The Consfitution, Confessions, and Mentally Retarded Suspects, 69 U. Chi. L.
Rev. 495, 499 (Spring 2002). The results of the authors’ study revealed

mentally retarded people simply do not understand the Miranda Warnmgs [because

v]irtually all of the disabled subjects failed to understand the context in which

interrogation occurs, the legal consequences embedded in the rules or the
significance of confessing, the meaning of the sentences that comprise the warnings

or even the individual operative words used to construct the warnings. - -~ = - :

Id. at 501. Notably, the research showed that not oﬁly did peopie suffering from severe mental
retardation not comprehend the warnings, but those classified as mildly mentauy retarded failed to
understand the warnings as well. Id. | '

The trial judge erred in admitting Appellant’s statement fo policé officers where the record

evidence demonstrated Appeﬂént lacked the requisite mental ability to waive his Miranda rights due

to his intellectuél disability and this Court erred in affirming that decision. The issues are Whethér
Appellant underétood abstract concepts, such as rights; whether Appeﬂant pnde_rstodd the words
used in the warnings and waiver request, and whether he understdod the iniplik:aﬁoﬁs of waiving h.ls
rights. The undisputed evidence was that Appellant had an IQ in' the 'S(I)S, that his ability to
understand was the equivaleht ofa kindergartner,- that he was interrogated by multiplé ofﬁcérs, that
he remained in police ﬁustody for approximate’ly eight hours before the initial questiohing an'ci was
in police custody . for approximately eleven hours before the pc;_lice Vini-tiated recording of his |

statement. The recorded statement illustrated that although Appellant provided some narrati&e, he

primarily responded to leading questions by the officers.

13



The state’s own witness, Dr. Hall, testified Appellant requined more ﬁme to understand

information presented to him. In fact, in order to render him competent, the state’s doctors had to
educate Appellant on multiple aspects of his case -and the Jud101a1 process. Appellant could not

understand complex sentences or even complex Words No officer read the warnings singly and

ensured Appellant’s understanding of each. No oﬁicer explamed the ideas,. concepts and rights -
comprising the warnings. As indicated by Dr. Price, Appellant did not understand his Mnanda .

warnings or the implication of the waiver. Perhaps most convincing that .Appellant d1d not

understand the warnings was the prosecutor’s admission that Appellent “did not liﬂcierstand a io’; of
things absu'aétlsr.” |

The second and third issues on._ appeal and that are the subject of this petition for rehearing
flow from the first issue; therefore, Appellant respectfully requests this Court rehear those issues as

well and to include the law and analysis applicable to the first issue as it applies to the second and

third issues. Conceming the second issue,’ this' Court explained -that becauée bf the ﬁnding that

Appellant’s “statement was obtained legally, the admission of any -evidence resulting from the
information he provided [was] not barred by the doctnne of the fruit of the pmsonous.tree.” In light

of the error made by this Court in determining that Appellant’s knowingly waived his rights, this

Court erred in concluded the items recovered as a product of Appellant’s statement were admissible.

After obtainiﬁg Appellant’s formal recorded statement, which began at 3:15 am, the oﬁicers

and Appellant went to Appellant’s home searching for items relating to the burglary. R. 83, lines

15-22. Accofdjng to the police, Appellant led the officers to the items. R. 83, line 23 ~R. 84,. line

5. An officer testified that Appellant told them “it was all right to go to the house.” R. 84, lines 12-

¢ This issue was the third issue in Appellant’s brief, but this Court analyzed it second in its
opinion. To ensure clarity, Appellant is addressing this issue second in this petition for
rehearing. '
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14. The police did not have a search warrant to invade..the privacy of Appellan:t’sl horie. R.'90,
lines 6-9. Appellaqt objected to the introduction of evidence found at his home as the product of his
statement, which was obtained illegally, R. 33, lines 8.25: R. 153, lines 7-25. Appellant lacked the
ability to consent to the search due to his mental infirmity. R. 154, lines 10-20. . -

This issue involves Whether the police had the autl1§11'ty to ‘s'earch 'Appe.llant’shome based
upon the consent he provided. Therefore, it is necessary to address the Fourth Amendment’s

protections as well as the totality of the circumstances surrounding an alleged consent. The Fourth

" Amendment to the United States Constitution pfohibits unreasonable searches and seizures: “The

right of the people to be secure in their persons, houses, papers, and effects, against unreasonable

searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable

cause, supported by Oath or affirmation, and particularly describing the place to be searched, and

the persons or things to be seized.” U.S. Const. amend. IV. Conséquently, the United States

" Supreme Court created the exclusidnary rule to safeguard Fourth- Amendment rights. United

States v. Calandra, 414 U.S. 338 (1974).
TheF ourteenth Amendment incorporates the rule of éxcludin‘g evidence obtained through-
an illegal search or seizure and makes it applicable to the states. Mapp v. Ohio, 367 U.S.. 643,

655 (1961). The exclusionary rule pfohibits the admission of evidence that is the product, or fruit,

of an un}awful search; or poisonous tree. Mpli'rav"v. United States, 487 U.S. 533, 536-537 (1988);

Wong Sun v. United States, 371 U.S. 471, 488 (1963); State v. Sachs, 264 S.C. 541, 560, 216

S.E.2d 501, 511 (1975); see also State v. Nelson, 336 S.C. 186, 519 S.E.2d 786 (1999) (finding if

law enforcement exploit an unlawful search to seize evidence that would not have otherwise come -

to light, that evidence is the "fruit of the poisonous tree” and is not admissible); State v. Brown 389

15



S.C. 473, 483, 698 S.E2d 811, 816 (Ct. App. 2010); State v. Greene, 330 S.C. 551, 499 S.E.2d
817.(Ct. App. 1997).

Furthermore, the United States Supreine Coﬁrt has held that “searches [and seizures]

conducted outside the judicial process, without prior approval by judge or magistrate, are per se |

unreasonable under the Fourth Amendment—subject only to a few specifically established and

well-delineated exceptions.” Katz v. United States, 389 U.S. 347, 357 (1967) (footnote omitted);

see Coolidge v. New Hampshire, 403 U.S. 443, 454-455 (1971); see also State v. Weaver, 361 .

S.C. 73, 80-81, 602 S.E.2d 786, 790 (Ct. App. 2004). “The exceptions are “"jealous]y.and‘

carefully drawn,’ and there must be ‘a showing by those who seek exemption...that the

exigencies of the situation make the course imperative.’” " Coolidge, 403 U.S. at 455. More -

speciﬁcally, the burden is on the State to justify a warrantless search or seizure, and the

recognized exceptions have included: (1) search incident to a lawful arrest; (2) “hot pursuit;” (3)
“stop and frisk;” (4) “automobile exception;” (5) the “plain view” doctrine; and (6) consent. Id.
Yet, despite these exceptions, the United States Supreme Court 'has; emphasized its

concern with warrantless searches and seizures: o |

The point of the Fourth Amendment, which often is not grasped by

zealous officers, is not that it denies law enforcement the support

of the usual inferences which reasonable men draw from evidence.

Its protection consists in requiring that those inferences be drawn

. by a neutral and detached magistrate instead of being judged by the . .

officer engaged in the often competitive enterprise of ferreting out

crime. - ' ’
Johnson v. United States 333 U.S. 10, 14-15 (1948). The Supreme Court of the United States
has also addressed the warrant requirement’s effect on thé seizing officer: “In cases where the

securing of a warrant is reasonably practicable, it must be used and when properly supported by

affidavit and issued after judicial approval protects the seizing officer against a suit for damages..
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In cases where seizure is impossible except without warrant, the seizing officer acts unlawfully

and at his peril unless he can show the court probable cause.” . Carroll v. United Stat_es_, 267 USS. |
132, 156 (1925).
In order to introduce ev1dence based upon a purported consent to search, the prosecution

must show the consent was voluntary Voluntarmess is determmed by an examination of the totality

 of the circumstances. State v. Wallace, 269, S.C. 547, 550, 238 SE.2d 675, 676 (1977)(c1t1ng o

Schneckloth v.'Bustamonte, 412 U.S. 218 (1973); State v. Newman, 261 S.C. 352, 200 SE2d 82

(1973)), State v. Brannog, 347 S.C. 85, 552 S.E.2d 773 (Ct. App. 2001); State v. Dorce, 320 S.C.

480, 465 S.E.2d 772 (Ct. App. 1995). One of the factors to be considered -in deterrriining whether

consent was voluntarily given is custodiél setting. Wallace, 269 S.C. at 552, 238 S.E.2d at 677;
Brannon, 347 S.C. at 90, 552 S.E.2d at 775.

* In State v. Pichardo, 367 S.C. 84, 106, 623-S.E.2d 840, 852 (Ct. App. 2005), this Court

affirmed a trial court’s ruling that a car owner did not consent to a.searc_h-the. car voluntarily. The
officer iniﬁaﬂy testified the owner gave consent, buf ﬁen stated he negded to be certain fh@ owner |
respondeci afﬁrmatiVely. The owner asserted that he did not consent and did not understand English - |
well enough to‘ give consent. Expert testimony supported the owner’s assertion that he spdke little
or no English, did not understand English, aﬁd had a very limitcd educaﬁéﬁ. Thus, this Court A
conciuded there was no-voluntary consént and the _4search of the vehicle Wa§ not vahd .‘
Officers léarne;d of the evidence at Appellant’s. house through -the process of‘ obtaining
Appellant’s statement. ’As exi)lained, supra, Appellant’s statement waé- obtained i]legally-becéuse

he did not knowingly waive his Miranda rights. Therefore, the items were the ﬁmt of the pc_ﬁsonous'

tree.

17



Additionally, the officers found the items énd seized the items by reqﬁestihg consent from
Appellant, who lacked the mental ability to provide thé cc;nsent The totahty of the circumstances
demonstrated Appellant lacked the mental qapacity to consent. The allege& consent was obﬁned
while Appellant was in custody and at some point after A].)pellant"s. recorded statement, which

began at 3:15 am. At that point, Appellant had been in police custody over eleven hours and had

been interrogated at least over three hours. His -prolonged detention, the préseﬁce of numerous

police officers maintaining his ‘oox_1tinuéd custody by the police, his undisputed lack of intellectual

capacity, and the marathon interrogation easily show Appellant’s alleged consent to search his home .

was not voluntary.
Turning to the third issue,’ Appellant respéctfully requests this Court rehear the matter based
upon the poinfs overlooked or misapprehended by this Court in determining A_ppéllant pbssessed

' the mental capacity to knowingly agree to a DNA sample and fingerprint standard after reviewing

the totality of the circumstances. This Court stated “[i]ntellectual disability alone, however, doés
not amount to an inability to give consent, which, like knowledge ina waiver sifuation, ;equires a -

determination based on the totality of the circumstances.” Additibnally, this Court roted that ““our .

state standard does not require a law enforcement officer conducting a search' to inform the

 defendant of his right to refuse consent.’” This Court, like the trial court, relied upbn App_ellaﬁt-

having held a job and earned wages to demonstrate his ability to understand a request fqr fingerprint -

and DNA evidence. This was in error. '

Appellant lacked the ability to knowingly an& voluntarily consent to providing the police -

with a DNA sample and fingerprint standard. Shanﬁon Hill, an officer With__the Florence Police

5 This issue was the second issue presented in Appellant’s brief, but this'Court has addressed it as
the third issue in its opinion.
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Department, testified that in September of 2008, he asked Appellant for vohinfary céns_eﬁt for a |
DNA sample and a fingerprint standard. R. 213, line 17 — R. 214, line 4. According to Hill,
Appellant agreed and signed the appropriate waiver. R. 215, lines 3-10, Hill showed Abpellant the
form and explained it to him. R.. 215, line 13 - R. 216, line 13.' Hill claimed .Abpellant understood
that he wanted to gather a saliva sample and a ‘ﬁngerph_'nt ,‘samplAe and éonsegtcd to such. R. 21‘6,
lines 7-13. Hill walked Appellant ﬁough the processes for gathering the mmples. R. 216, line 21
-R :220, line 18. Ai the end of Hill’s direct testimony, he stated “I‘_was assuming that he was
understandiﬁé everything I told him.” R. 222, lines 16-17. On cross-examination, Hill testified that
he did not read any M1randa Miranda warnings to Appe]lant R. 223, hnes 4-11.. |

Dr. Pnoc opined that Appellant did not understand the request for consent for pohce to
obtain a DNA sample from him. Appellant would have acquiesced to the request as part of his '

adapting. R. 119, lines 18-24.

The prosecutor argued that Appellant had the ability to waive his M1randa nghts and o

therefore, and the ability to consent to the search — fingerprints and buccal swab The prosecutor .
argued “I don’t think a rock;:t scientist would.be needed »whep you go and asfkv somebody, hey, can I
take your fingerprints, and he could say no. Or can I take a buccal swab; you can say no. It’s not -
exactly rocket science.” R. 228, line 23 - 15. | |
Appellant countered that Appellant lacked the ability t;) understand and to consent.
Appellant’s mental disability along with other factoré comp_rising the totahtyof the circumétanbes, |
prevented Appellant from making a kno_\;ving waiver of his rights. R. 229, ﬁne 17 - R. 230, line 12. -
The form used to obtain Appellant’s consent provided as follows: “I,. the ﬁ;ﬁéﬁlérsigned, do héreby. ‘ K
\}qluntarily cbgsent_ that‘t}.xe, City of Florence Police Department obtain from me tﬁe f&llpwiﬁg i1ée_1£s

for the Suspect Evidence Collection Kit: Saliva Sample, Fingerprints.” State’s Exhibit #117.
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- Just as Appellant lacked the ability to understand his rights and waive those rights in order

ta give police a statement, Appellant lacked the ability fo understand his rights and waive those -

rights to submit to giving a saliva sample and fingerprint standard. In light of the procedures used
for obtaining the samples, Appellant was never even advised of‘hés rights. and never informed that
he could refuse. The totality of the circumstances included A};pellant being in police detention from
August 27, 2008 through September 5, 2008 when Hill sought the saliva sample and fingerprint
standard and the apparent lack of the appointment of counsel for Appellant fo;— those nine days
while he remained incarcerated.

| Appellant respectfully requests this- Court rehear his ‘case as it pertains to the. first three
1ssues presented based on the points overlooked or misapprehended explained above in arriving at

this Couurt’s decision to affirm Appellant’s convictions and sentences.

Respectfully submitted,

Susan B. Hackeit
Appellate Defender

This 24™ day of April, 2014.
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ORDER

After careful consideration.of the petition for rehearing, the Courtis unable to
discover-that any material fact or principle of law has been either overlooked oz

disregarded, and hence, there is -no basis for grantmg a reliearing.. Accordingly; the
petition for rehearing is denied.

Columbia, Seuth Carolina

cer
Susan Barber Hackett, Esquire
Melody Jane Brown, Esquire

LCCEIVEL

JUN 13, 09

% urt ICEQF
. PELLATE DLTEN:



