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ARGUMENT:"
APPLICABILITY OF DAVIS v. WEIR
The Appellants have cited the decision of the Federal Fifth Circuit in Davis v. Weir:

The fact that a third party may be financially responsible for water service provided under
a prior contract is an irrational, unreasonable and quite irrelevant basis upon which to
distinguish between other eligible applicants for water service." . . . The Department's

actions offend not only equal protection of the law, but also due process:!

In the case at hand, the Appellants requested utility service in their name. There is no
claim that they owed for any utility service, either on their own or at their potential tenant's last
address. | N : N ‘ " _

In their Brief, the Respondents maintain thit the holding in Davis is vitiated by that of the
Federal.Fifth Circuit in'Chatham v. Jackson, 613 F.2d 73 (5" Cir. 1980). Chatham involved a
claim of substantive due process by the 1andlord when tility service was denied to its building
by reason of a tenant's unpaid bills. . In Chatham, the Federal Fifth Circuit distinguished the
Davis holding because of an intervening Geor'g'-ia case (discussed below) and “because we find
constitutional and policy considerations different when the risk of nonpayment is placed on the
landlord.'. . “* In short the drfferent facts' in' Chatham' (whrch are not present in this case)
resulted in'a drfferent decision.” ' R 3 . _

Theé 1nterven1ng Georgla case: was that of’ Bowery Savmgs Bank v. DeKalb County, 240
-Ga. 52 242"$:E2d 50 (1978) The' relevant pomon of that caseé “held that Dekalb County had a

valid lien on the rental property, enforceable agalnst the property owner, for unpald water blllS of

its tenants” 3

o . S .
The questron of hens for non- payment has no relevance to this appeal In Chatham the

Frfth C1rcu1t c1ted w1th approval the language of the Georgla Supreme Court in Bowery Savmgs

i

These [earher Georgla] cases are modlfled by Dav1s v Welr supra to the extent that non

Lo .:l,,~ B RTIR P i L

dehn{quent tenants must constltutlonally be prov1ded w1th serv1ces as 1nd1v1duals upon

N L

proper applrcatlon and payment for 1nstallat10n of meters However the basrc ruhng of
our cases that the dehnquent serv1ce charges are hens agamst the property whrch

1 Davzs V. Welr 497 F 2d 139 (5‘h C1r 1974) quotmg Dav15 v Welr 359 F Supp at 1027 (N D. Ga
1973).

2.1d., 613 F.2d at: 76
3 Id
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-"tit authorrze the dlscontrnuance of such services to the owner of the property rernarns
“. ‘unchanged.”

[242 S.E.2d at 52; matter in brackets added for clarlty]

In this case on appeal, two parties made application to the City for service. If we assume
" that the potential tenant was respons1ble for'a past debt, the same is not true of the Plaintiffs. The
holding of Davis v. Weir, as affirmed by the Federal Fifth Circuit, stands and is applicable to the
action which is the subject of tlus appeal.

The Appellants would also point out that the holding of Davrs V. Welr has since been
approved, and applied, by other Courts. See, e.g., Brown v. City of Barre, Vermont, 878 F.Supp.2d
469, 486 (D.Vt. 2012); Bilchen v. City of Auburn, New. York, 728 F.Supp.2d 192, 197-98
(S.D.N.Y. 2010). | |

STANDARD OF REVIEW

The Respondent argue w1th the Appellants crtatlon of Gwynette V. Myers 237 S.C. 17,
115 S.E.2d 673 (1960)

The term 'affected with a publrc mterest is not susceptrble of- precrse definition. In Wolﬁ
o Packmg Co. v. Court of Industrial Relations, 262 U S.522,43 S. Ct 630 634 67 L.Ed.
’?»1103 the Court classrfred busrnesses clothed with a pubhc intérest as follows: (1) those
a operatmg “under “a" publlc grant of pr1v1leges expressly or impliedly imposing the

affrrrnatrve duty of rendenng a publlc service upon demand'of any ‘member of the' public,
eg. common carriers and public utllltles (2) certain excepnonal occupatlons which from
' the early days of the common law have been considered’as affected with'a pubhc mterest

'ie.g.' those of operators of inns, cabs, and grist-mills; and (3) those which, though not

public at their inception, may be fairly said to have been devoted by their owners to the
BN ATy DRV

public use.

[Id 237 S.C. At 25,115 S.E.2d at 677 emphasrs added. ]
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v:Gwynette 'is ‘cited for the proposition that a public utility is subject to the duty cited by
that case: service of any mernber of the public upon dernand ThlS citation comes under the

Appellants drscussron of the broad precedent under the cornmon law requrrmg servrce from a
AN ; S NS P .
public ut1hty e e C S N
UL SRR U SIS T EE S SERTECN IR ER ’ ' AR IR Do dove v
The Respondents c1te this case to 1nvoke the later holdlng of our Supreme Court in R L
! gt

Jordan Company v Broad Petr‘oleu‘rn” 338 S C 475 527 S E 2d 763 (2000) Makmg a drfferent



Vbl ll :
pomt the. Respondents cite.the case. for. the standard for. the -review;: of a leglslatlve act..1d.,-338

S.C. at 477 527 S.E.2d at:765. In R L Jordan Company, the: Supreme Court states the re-defined

standard as follows ,’r o o \

Legislation is not “oyerturned unless the law has no rational relationship to any legitimate
interest of government.” ‘

[Id., citation omitted.]

The Appellants acknowledge this to be the standard of review on a municipal ordinance, as held
in Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414, 593 S.E.2d 462 (2004). In that case.,
the Supreme Court stated:

"The purpose of the substantive due process clause is to prohibit government from

~engaging in arbitrary or wrongful acts regardless of the fairness of the procedures used to

. 11mplement them " In re Treatment and Care of Luckabaugh 351 S C 122 140, 568

_ , S.E. 2d 338 347 (2002) (mtemal quotes omltted) We apply thrs same standard in

o revrewrng challenges to a municipal ordmance
[Id., 593 S.E.2d at 470.]

" " APPLICATION OF STANDARD OF REVIEW

By the Crty of Rock Hill's ordinances, the Plaintiff's potentral tenant must pay ona basrs

to be solely deterrnlned by a Crty employee and wrthout revrew the sum 1t demands on the

i [
t., .

person who allows him a hvrng space — are in violation of the cited City Ordinances.* As worded
in the Ordrnances this must include the Plamtrffs (as potentral landlord) the tenant's frrends and
any of the tenant s famrly lrvrng w1th1n the Crty In effect ‘the Crty clarms the rlght to deny the

debtor the rlght to hye wrthm the Crty untrl he pays or makes arrangements agreeable to 1t
NENK R i,

The Appellants mamtam the effect of the Clty Ordmances m questlon 1s one of

AR 6‘ ‘\ P ot

bamshment from the Crty a debtor who cannot meet the Crtys requrrements cannot obtain the

( l

utrhtres necessary to hfe nor can any person ‘within the City lawfully supply them to him. -

l"._ ;‘.

Bamshment has been held to be against the public policy of this State in criminal sentencing.
State v. Gilliam, 274 S. C 324, 262 S E. 2d 923 (1980) Here Ordinances having the effect of

banishment on both the Plamtrffs as landlord and upon the1r potenUal tenants, are urged as

" 4 Sections 29-21'@af-'2913r”of?f'r‘\r’umaparcoae SFRocKHlL .« -~ i oo
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Ravig a“ranal elafonship o a egiimae et o governmenc’.

) Grantlng for the sake of thlS argument that the C1ty has a legltlmate interest in collecting a
debt there can be no “rat10na1 relatlonshlp” in law that will allow the imposition of a civil
penalty, barred even in criminal law as against public policy.

~ The City Ordinances in question cannot meet the standardt for review which ther City
accurately cites. In their application, these Ordinances are arbitraty, wrongfﬁl and in violation of

due process.

' hn Makif Foster
Attorney for Appellants
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