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IN THE COURT OF COMMON PLEAS
EIGHTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF ABBEVILLE

2010-CP-01-0164

)
)
)
)
)
Sergio Marshall, #285653, )
)
)

Applicant,
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FINAL ORDER OF DISMI

_ )
)
3
State of South Carolina, ) mw
| ) Y
)
)

Responderit. ABBEVILLE SOUNTY CLERK OF COURT

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed May 21, 2010. The vRespondent (the State) made its Return and Motion to Dismiss on
December 6, 2011, requesting that the Application be summarily dismissed. Pursuant to this request,
and after revie_wing the pleadings in this matter and all of the records attached thereto, this Court
issued a Conditional Order of Dismissal dated Deceﬁber 8, 2011, provisionally denying and
dismissing this action, while givingvthe Applicant twenty (20) days from the date of service of said
Order in which to show why the dismissal should not become final. Attached to this Final Order and |
incorporated herein is an Affidavit of Service dated January 6, 2012, serving the above-mentioned
Conditional Order of Dismissal on the Applicant.

In a document titled “Applicant’s Response to Conditionai Order of Dismissal,” the
Applicant argues the State did not dispose of his case within one-hundred eighty days of his arrest.

The failure to follow administrative procedures regarding the disposition of indictments or the filing

of the same does not affect the subject matter jurisdiction of the trial court to hear a particular case.

1
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See State v. Culbreath, 282 S.C. 38,316 S.E.2d 681 (1984). The Applicant also argues the case of

Evans v. State' was not available as evidence for his first PCR (2003-CP-01-0109). The Applicant
further states the State cannot produce a sufficient indictment or impanelment documents and
because of this, he _is deprived of due process.  This Court has reviewed the Applicant’s response to
the State’s motion to dismiss in its entirety, in conjunction with the original pleadings, and finds that

a sufficient reason has not been shown why the Conditional Order of Dismissal should not become

final. The Appiicant’s indictment was true billed and signed by the foreman of the Abbeville County
Grand Jury. Attached to this Orderisa copy of the Applicant’s indictment as pr(.)of that the Court of
General Sessions of Abbeville County had jurisdiction to accept the Applicant’s guilty plea.

The Applicant has further shown no reason why these issues were not raised within the
statute of limitations for filing a PCR application pursuant to S.C. Code. § 17-27-45(a). S.C. Code
Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or within
one year after the sending of the remittitur to the lower court from an

appeal or the filing of the final decision upon an appeal, whichever is
later. ‘

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peioquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The
Applicant was convicted of the offense(s) he challenges in this Application on July 15, 2002.
Therefore, the Applicant was required to file for post-conviction relief by July 16, 2003.> This

Application was filed on May 21, 2010, which was well after the statutory filing period had expired.

1Evans v. State, 363 S.C. 495, 611 S.E.2d 510 (2005) (holding a defendant has a constitutional right to demand that
a grand jury consider the criminal allegations against him and also have access to the grand jury impanelment

documents)
2Even assuming this Court accepted Evans v, State as ‘newly discovered evidence’, which is does not, the Applicant
2
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Accordingly, this Court finds no reason why the Conditional Order of Dismissal should not become
final.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.

This Court hereby notifies the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this .Order to secure appellate review. See Rule 203,
SCACR. The Applicant’s attention is directed to Rule 243, SCACR., for the procedurés félibwing

the filing and service of the notice of appeal.

AND IT IS SO ORDERED this ( § day of ,% ‘ , 2012.

Exgdene C. Gﬁ/ﬂig(,.lr.
siding Judge
ighth Judicial Circuit

[%WW , South Carolina.

/

would have had to file his PCR application by April 5, 2006 (one year after Evans v. State was decided).
3 :




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF ABBEVILLE ) EIGHTH JUDICIAL CIRCUIT
)
Sergio Marshall, #285653 ) 2010-CP-01-0164
Applicant, )
) DJ w
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) 2 = & M
State of South Carolina, nooe 59
Respondent. B | A e o S h
ABBEVILLE CO "LERK OF COURT of ™ BZo
[ . - 1 O
< = B
ZJ‘ ; (€8] ;‘_ :OU
- -

This matter comes before this Court by way of an application for post-con%ctiéﬁfehgf;gled
May 21, 2010.

PROCEDURAL HISTORY

Motor Vehicle, Possession of a Pistol under the age of 21, and Possession of a firearm during the
Commission of a Violent Crime (2001-GS-01-037 1). Darren Haley, Esquire, represented him. On
July 15, 2002, the Applicant pled guilty to all charges as indicted. The Honorable Wyatt T.
Saunders, Jr. sentenced the Applicant .to confinement for a period of thirty (30) years for Armed
Robbery, thirty (30) years for Murder, five (5) years for Grand Larceny of'a Motor Vehic‘:le, five (5)

vears for Possession of a Pisto] under the age of 21, and five (5) years for Possession of a firearm




dudng the Commission of a Violent Crime. All sentences run concurrently. The Appﬁcant did not
appeal his conviction or sentence.
2003-CP-01-0109

The Applicant subsequently filed an application for PCR on April 21, 2003. The State filed
its Return on December 8, 2004. On August 5, 2005, an evidentiary hearing was held before the
Honorable James W. J ohnson, Jr., at which the A pplicant was present and was represented by Robert
J. Tinsley, Esquire. By Order filed August 25, 2005, Judge Johnson denied and dismissed the
apph'cation.

In his current Application, the Applicant alleges that he is being held in Custody unlawfully

for the following reasons:

1. “Newly discovered evidence”

2. “Subject Matter Jurisdiction”

3. “Due Process Violation/Ineffective Assistance of
Counselor”

Incorporated herein are the Clerk of Court records, the South Carolina Department of
Corrections’ records and the Applicant’s prior PCR by reference. The Respondent reserves the right
to amend this inféxmation upon receipt of any relevant materials.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court finds that the current application for post-conviction relief must be summarily
dismissed because it 1S successivve to his prior application for post-conviction relief. S.C. Code Ann.
§17-27-90 provides that-

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Application.

Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
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the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are disfavored and the burden is on the Applicant to establish that

any new ground raised in a subsequent application could not have been raised by him in a previous

application. Foxwor;h v. State, 275.S.C. 615, 274 S .E.2d 415 (1981); Aice v. State, 305S.C. 448, 409

S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992).

This Court finds that the current allegations were or could have been raised in the
proceedings based on the Applicant's prior application for post-conviction reliefand thus the current
application is successive and barred under S.C. Code § 17-27-90. The Applicant has failed to
establish sufficient reason why he could not have raised his current allegations in his previous
application for post-conviction relief: therefore, he has failed to meet the burden imposed upon him.
Land v. State; 274S.C. 243,262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amold v.

H

State/Plath v. State, 420 S.E.2d 834 (1992).

This Court additionally finds that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
- Procedure Act. S.C. Code Ann. §17-27-10to -160 . S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgement of conviction or within
one year after the sending of the remittitur to the lower court from an
appeal or the filing of the final decision upon an appeal, whichever is
later.

. The South Carolina Supreme Court has held that the statute of limitations shall apply to all
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applications filed after July 1, 1996. Peloquin v, State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offense(s) she challenges in this Application on July 15, 2002,
Therefore, the Applicant was required to file his application for PCR by July 16, 2003. This
Application was filed on May 21, 2010, well after the one-year statutory filing period had expired.

A motion for summary judgement may properly be used to raise the defense of stétute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S._C. 487, 445 S.E.2d 638
(1994). In addition, S.C. Code Ann. §17-2 7-70(c) (2003) authorizes the Court to " grant a motion by
either party for summary disposition of [an] ‘appliéation when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgement as a fnatter of

law

This Court further finds the Applicant cannot satisfy the requirements of the Lanier test

for newly discovered evidence. Lanier v. Lanier, 364 S.C. 211, 612 S.E.2d 456 (S.C. App. 2005).

A party making a motion for a ﬂe\v trial or for relief from judgment based on.newly-discovered
evidence must show that the evidence: (1) will probably change the result if a niew trial is
granted; (2) has been discovered since the trial; (3) could not have been discovered before the
trial; (4) is material to the issue; and (5) is not merely cumulative or impeaching. The Applicant
has failed to set forth with any specificity what the alleged newly discovered evidence is that
would entitle him to a successive PCR action. Therefore, this Court finds that the application for
post-cbnviction relief is summarily dismissed for failure to file within the time mandatgd by

statute, for being successive, and for not properly alleging “newly discovered evidence.”



Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with
prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should

not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of

the following address:

Office of the Attorney General
Attn: J. Rutledge Johnson, Esquire
P.O. Box 11549

Columbia, South Carolina 29211

/ (N
AND IT IS SO ORDERED this if day of l d\;uu(z/ 20 ]_(/_

7=

GENE e GRI#F!TH JR.
Chief Admlmstratlve Judge
E1 ghth Judicial Circuit,

8 L\TQ\@L; ]/ , South Carolina
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