THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

John C. Hayes, 111, Circuit Court Judge

Case No. 2009-CP-46-03360

ROBERT K. MARSHALL, Jr., and

DONNA CHAPMAN MARSHALL, W ................................ Appellants,
Vs.

CITY OF ROCK HILL, SOUTH CAROLINA, a municipal corporation,

CAREY F. SMITH, in his capacity as City Manager, and

LORI THOMAS, in her capacity as Customer Services Manager............ Respondents.

LIl CadPaCIly ad G U U LIC L O Tl VI C O L LU U ) Sa s e e s~ a= s w o oo e e~

APPENDIX TO RECORD ON APPEAL

John Martin Foster

Post Office Box 106

Rock Hill, South Carolina 29731-6106
(803) 324-8100

Attorney for Appellants

Wm. Mark White

Jeremy D. Melville RECEIVED
Spencer & Spencer, PA |

PO Box 790 - MAY 1 3 2014
Rock Hill, SC 29731

803 327-7191 SC Coun ot Apo=gls

Attorneys for Respondents



INDEX

Order of the Honorable John C. Hayes, I1I, filed Apfil_ 18, 2012

e



4z

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
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This matter iﬁvo‘lves the authority of the City of Rock Hill (City) to regulate the

“provision of utilities to consumers. Particularly, Plaintifts are challenging the City’s

authority to restrict or refuse service to a consumer who is delinquent on a past utility

bill.
STATEMENT OF THE CASE

The City filed a motion fqr summary judgment oﬁ February 29,2012. The

‘motion was heard before this Court on Tuesday, March 20, 2011. Plaintiffs were

repr'es\ented by John Martin Foster, Esquire. The_City was represented by Mark White,
Esquire. Both Defendant -aﬂd Plaiﬁtiffs fil_ed memorandums in suppért of their positions
on the issues. | |
| STANDARD OF REVIEW

Summary judgment is appropriate when it is clear that there are no genuine issues

of material fact, and the moving party is entitled to judgment as a matter of law.” City of
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Columbia v. A.C.L.U., 323 SC 384,386,475 S.E.2d 747, 748 (1996). In ruling on a

motion for summary judgment, the evidence and the inferences that can be drawn

. therefrom should be viewed in the light most favorable to the nonmoving party. Café

Assocs. v. Gerrigross, 305 S.C. 6, 9, 406 S.E.2d 162, 164 (1991).
Rule 8 of the Séuth Carolina Rules of Civil Procedure requires that Plaintiffs state

“the facts showing that the pleader is entitled to relief.” Plaintiffs are required to set forth

- the “ultimate facts,” which if proven at trial would entitle the pleader to the relief sought.

Stroud v. Riddle, 2604S.C. 99, 103, 194 S.E.2d 235, 237 (1973).
| v DISCUSSION
Plaintiffs bri.ng tilis action under 42 US .C. § 1983. Plaintiffs contend that the
City’s applicétion of Segtiéns 29—2 and 29-31 of tile quicipal Code of the City of Rock

Hill (Municipal Code) to Plaintiffs is unconstitutional. Specifically, Plaintiffs allege that

~ the City refused to supply utilities to one Charles Willis, a tenant of the Plaintiffs renial

property at the time of this action, in violation of Plaintiffs’ constitutional rights to Due
Process and Equal Protection. See Plaintiffs’ Complaint, § 23. 5
As set forth by the Fourth Circuit: The essential elements to be proved in any

Section 1983 action ars (1) that the defendant was acting under color of state law in the

actions complained of; and (2) that the defendant deprived Pldintiffs of a right, privilege

or immunity secured by thie Constitution or laws of the United States.” Clark v. Link,
855 F.2d 156, 161 (4“‘ Cir. 1988). ““If there is no violation of a federal right, there is no
basis for a section 1983 action . ...” Id. .

1. EQUAL PROTECTION

“In order to surviveAa motion to dismiss an equal protection claim, a plaintiff must



plead sufficient facts to demonstrat¢ ptausibly that he was treated differently from others

who were similarly situated and the unequal treatment was the result of discriminatory

s

" animus.” Equity In Athletics, Inc. v. Dep’t of Educ., 639 F.3d 91, 108 (4th Cir. 2011). .

“If a classification does not (1) implicate a “fundamental right” or (2) draw upon suspect

classifications such as race, religion or alienage, an ordinance must only be rationally

related to a legitimgte go.vemmental purpose. Sylvia Dev.'Corp. v. Calvert County, Md.,
48 F.3d 810, 820 (4th Cir. 1995). | |

In the instant case, Plaintiffs have faiieci to plead or identify an); fundamental right
implicated by the ordinance. 'Plaiﬁtiffs allege a constitutional right to fhe unregulated
pro_visioh of utilities to a delinquent cdnsuniér ih order that Plaintiffs may rent their
prdpertyftoithat del'inquent consumer. Any right to the provision of utility services for
commerc.ialfpurposes, so far asv such a right exists,.‘is ﬁét a fundaﬁental right guaranteed
By either thie United States Constitution or that of South Carolina. |

As to the classiftication at isjsﬁe in.this case, the énly class régu}ated by Sections

29-2 and 29-31 of the Code is the class of “consumers.” Section 29-31(a) of the Code A

. provides that “Service shall not be provided at a new location to any consumer delinquent o

at a prior location. All members of any fxmily occupying the same household may be
C}»eemed consumers for the purpbse of ,this seciion, regardless of the name in which
service is registéred.” Furthermore, Section 29-31(e) provides that “the term family shall
be defined as one or more people, plus their househbld employees, whq live together in a
dwelling unit as.a single housekeeping unjt.” Cons_umers are not a suspect class.

Furthermore, Plaintiffs are not consumers in this context. The consumer in the context of




vresrdence is the occupier of the resrdence the end- -user'. [n this case, the consumer is Mr
Willis, a tenant of a rental house oWned by the Plaintiffs. Therefore, the Court finds that
not only‘is there no suspect class, but Pilaintiffws areY not even among the class regulated by
| the ordinance. L

: Because there is no suspect class, the ordinance in question receives rational basis

-revrew In BleO Corp V. CltV of Sumter, 332 S.C. 45, 52- 53 504 S.E.2d 112, 116

(1998) the South Carolina ‘;uprei ie Coust summarlzed rational basis review of a statute
or ordinance under Equal Protectlon as three step analysrs €)) whether pla1ntrff was
treated differently than others similarly situated; ) whether defendant intentionally
discriminated against pllaintiff and had a rational' 'basis f_or:doing so; and (3) whether the

drscrrmlnation/classlficatron bears ratronal Ice letl()nShlp to a legitimate government °

purpose or ‘goal: In Svlvra Dev. Com V. Ca! ort Countv, Md., 48 F.3d 810 819 (4th Crr

1995), the"'F(')urth Circuit e)rplained that “{t}o prove that a”statute has been administered/.

or enforced discriminatorily, rnore must hey shown than the fact that.a benefit was denied’

to one person while conferred on another.‘ A i/iolation is established oniy if the plaintiff

can prove that a state intended to disCrirninate.” o ‘ , ' ~ —
While Plaintiffs allege that fhe City has prov 1ded utilities to other property owners

srmrlarly situated more is requrred than mere speculatlon Plarntiffs must plead facts

which, if proven, would entitle Plaintiffs to relief. There is nothing in either the

pleadings or the record to indicate that Plaintiffs received disparate treatment. The ‘V

ordinance in question is facially neutral and applies equally to persons seeking utilities

1 Black’s law dictionary defines ¢ consumer as “[a] person who buys goods or services
for personal, family, or household use with no intentjon of resale; a natural person Who _ K
uses products for personal rather than business purposes.” Black’s Law Dictionary, ™o /\XW

¢ .
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for a delinquent consumer. The very purpose of the ordinance is to prevent consumers
like Mr. Willis from circurﬁv?nting past debts owed to the City. The ordinaﬁce was
apblied to Mr. Willis as it was intended and, presumably, as itA.i's applied to other.
deljnquent consumers. 2
Based on the above, the Court finds that the ordinance is rationally related to a
legitimate governmental purpose: the reguiation of utilities. The City cah regulate, within
reason; to whoni they will pro'vide utility services. When a consumer is ﬁot entitled to the‘

provision of services, the City has the right to not provide those services.

2. DUE PROCESS

| Plaintiffs allégé that the City’s applicatién of Sections 29-2 and 29-31 of the
Municipal CodeAhas deprived Plaintiffs of life, libérty, or property without due procéss‘ 6f
law. Where a plaintiff Challengés a legislative act alleging a violaiion of Due Process, the

following legal analysis applies:

The first step in'this process is to determine whether the claimed violation
involves one of those fundamental rights and liberties which are, objectively,
deeply rooted in this Nation’s history and tradition, and implicit in the concept of
ordered liberty such that neither liberty nor justice would exist if they were
sacrificed. The next step depends for its nature upon the result of the first. If the
asserted interest has been determined to be.fundamental, it is entitled in the
second step to the protection of strict scrutiny judicial review of the challenged
legislation. If the interest is determined not to be “fundamental” it is entitled only
to the protection of rational-basis judicial review.

Hawkins v. Freeman, 195 F.3d 732, 739 (4th Cir. 1999) (internal citations omitted).

As stated above in the Court’s Eq{lal Protection analysis, Plaintiffs have failed to. -

. \ . ( .
plead or identify any fundamental right. Plaintiffs allege a constitutional righttothe ™ - <

2 Furthermore Mr. Willis is not a plaintiff in this action, and Plaintiffs, as owners of the “}ﬁ)%
rental property, cannot step into his shoes. SR : T §\



prov151on of utilities to a dehnquent consumer in order that Plalntlffs may rent their
property to that delinquent consurﬁer. No such rloht exists. Additionally, as plaintiffs are
“not consumers, the ordinance iﬁ question does not implicate any rights of Plaintiffs.

. Because the Ordinaﬂge doe.s' not impl’icate"a fundamental right, rational basis
review is proper. As set forth in the Co.urt’s Equal Protection analysis, the ordinance is
rationally related toa le;gitimatei govemfnental purpose: the regulation of utilities.
Therefore, Defendant’s motion for Summary Judgment is GRANTED.

* IT IS SO ORDERED. : | .

/ /w,y\ é w / 4t
V C. Hayes, 1II ' :
Iy : ‘ Ez:dmg Judge % 6'

April d! , 2012
York, South Carolina.




CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Appendix to the Record on Appeal contains all
material proposed to be included by any of the parties and not any other material.

{

ost Office Box 106 N
Rock Hill, SC 29731-6106

(803) 324-8100

Attomey/ for Appellants

‘May 6, 2014



" {HE STATE OF SOUTH CAROLINA
In The Court of Appeals :

" APPEAL FROM YORK COUNTY
Court of Common Pleas

- John C. Hayes, III, Circuit Court Judge

Case No. 2009-CP-46-03360

'ROBERT K. MARSHALL, Jr., and
DONNA CHAPMAN MARSHALL,
- doing business as "Rock Hill Property Management",
‘a South Carolina general partnership, ............... Appellants,

VS.

THE CITY OF ROCK HILL, SOUTH CAROLINA,
a municipal corporation,
CAREY F. SMITH, in his capac1ty as City Manager and
LORI THOMAS,
in her capacity as Customer Services Manager . . .. ... Respondents.

PROOF OF SERVICE

I certify that I have served one (1) copy of the Appendlx to the Record on Appeal on the
following party of record: .

Spencer & Spencer, PA. co MAY 1 3 2014

PO Box 790 Rock Hill, SC 29731

Attorrieys for Resppndents i . sc Court Oprpws

by depositing the same with the United States mail, with sufficient first class postage
attached, properly addressed to the clerk of the Court, and with a copy also directed to the . .
respective last known address(es) of those attorney(s) and/or persons set out above, pursuant to
Rule 233(b), S.C.A.CR. . ‘ S

May 7 ,2014 e éf;?f‘/
’ o . Jo#n Martin Foster
: %5{ Office Box 106
Rock Hill, South Carolina 29731 6106 .

- (803) 324- 8100
b Attorney for Appellants

Wm. Mark White
Jeremy D. Melville




