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MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE PORTION OF REPLY BRIEF




The Respondent City of Georgetown has moved to strike Section I of the
"Reply Arguments" set forth in the Appellants' Initial Reply Brief on the bases that
(1) the Appellants have improperly raised a new issue in their reply brief that was not
previously addressed in their opening brief and (2) the Appellants have improperly
cited to and relied on an unpublished opinion of this Court.

As to the first ground, the Appellants have argued in their reply brief that
existing precedent allows for the denial of a motion to restore an action based only on
the doctrine of laches. For this proposition, the Appellants cite the 1930 case of
Stribling v. Fretwell, 157 S.C. 297, 154 S.E.2d 415 (1930). The Appellants further
argue that the Respondents did not raise or argue the doctrine of laches as a basis for
the denial of the motion to restore, and as a result, Judge Culbertson erred in denying
the restoration of the case to the docket.

This Court has repeatedly explained that "[a]n appellant may not use the reply
brief to argue issues not argued in the initial brief." Hunter v. Staples, 335 S.C. 93,
515 S.E.2d 261, 267 (Ct. App. 1999). See also, Fields v. Melrose Ltd. Partnership,
312 S.C. 102, 439 S.E.2d 283 (Ct. App. 1993); Jones ex rel. Jones v. Enterprise
Leasing Company-Southeast, 383 S.C. 259, 678 S.E.2d 819, 824 (Ct. App. 2009)
("no new issues may be raised to this court by the appellant in the reply brief").

In the case at bar, the Appellants made no mention of the doctrine of laches

in their opening brief. The Stribling case, in fact, is cited for the first time on



reply. There is no laches case cited or discussed in the opening brief. Moreover, it
is worth noting that the Appellants made no mention of the doctrine of laches in
the lower court either. Instead, as a new issue raised for the first time on reply, the
Appellants argue that only the doctrine of laches may be a proper basis for the
denial of a motion to restore. Because that issue is raised for the first time on
reply, the Respondents are denied the opportunity to respond to that argument or
address the Stribling case or even argue laches as an additional sustaining ground.
For that reason, the Appellants' arguments based on the doctrine of laches should
be stricken from the Initial Reply Brief.

In addition, in the Initial Reply Brief, the Appellants have cited to and rely
substantially on the unpublished decision of Byrd v. Byrd, Op. No. 2005-UP-141
(2005). Rule 268(d)(2), SCACR, provides that "[m]emorandum opinions and
unpublished orders have no precedential value and should not be cited except in
proceedings in which they are directly involved." See, Rule 268(d)(2), SCACR.
Likewise, this Court has held that "unpublished opinions have no precedential
value." Lanham v. Blue Cross and Blue Shield of South Carolina, Inc., 338 S.C.
343, 526 S.E.2d 253, 256 (Ct. App. 2000). Therefore, the Appellants improperly
cited to and relied on an unpublished opinion in making the arguments contained in
Section I of their Initial Reply Brief. The discussion of the Byrd case should

therefore be stricken.



For these reasons, the Court is requested to strike Section I of the "Reply

Arguments" set forth in the Appellants' Initial Reply Brief.
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