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STATEMENT OF ISSUES ON APPEAL

L DID THE LOWER COURT ERR IN ORDERING APPELLANT TO REVEAL
TO THE LOWER COURT AND TO RESPONDENT’S COUNSEL THE
SPECIFIC INFORMATION THAT APPELLANT HAS ONLY GENERALLY
ALLEGED TO BE INFORMATION PREVIOUSLY PROVIDED BY
APPELLANT TO RESPONDENT’S COUNSEL WHICH ALLEGEDLY
SUBSTANTIATES APPELLANT’S REQUEST FOR DISQUALIFICATION?

II. DID THE LOWER COURT ISSUE A DISPOSITIVE ORDER DENYING THE
APPELLANT'S MOTION TO DISQUALIFY?

A. IF NOT, IS THE APPEAL OF THIS ISSUE RIPE?

B. IF SO, DID THE LOWER COURT COMMIT ERROR?

STATEMENT OF THE CASE

On February 10, 2013, the Appellant via Third-party Defendant, Scott Dodenhoff,
executed and served a Mechanic’s Lien on Respondent Richard M. Buckley, and filed the
same the following day. [Mech. Lien] On April 1, 2013, the Appellant filed a lawsuit
against Respondent for the foreclosure of the previously filed Mechanic’s Lien.
[Appellant Lawsuit]

On May 13, 2013, the undersigned attorney, M. Stokely Holder, of the law firm of
Kenison, Dudley & Crawford, LLC (the “KDC firm”) filed a Motion to Dismiss, and an
Answer together with Counterclaims and Third-Party Claims on behalf of Respondent.
[2013 Action]

On May 29, 2013, Appellant’s counsel called Respondent’s counsel and stated
that the KDC firm has a conflict of interest as a result of merely previously representing
Appellant in a separate matter. The KDC firm disagreed on the basis that the two cases

were entirely separate and distinct. Appellant’s counsel refused to agree that a law firm

1



that previously represented a client in one matter can later represent a separate client in a
subsequent matter who is adverse to the previous client, regardless of whether the two
matters are entirely unrelated. The KDC firm made it clear to Appellant’s counsel that
should Appellant advise the KDC firm of any specific information that it contends creates
the conflict (to which the KDC firm was otherwise unaware), then the KDC firm would
reconsider.

Thereafter, the KDC firm consulted with separate counsel to obtain advice
regarding the Appellant’s allegations. As a result, the KDC firm again determined that no
conflict of interest existed.

Respondent’s Motion to Dismiss was scheduled for a hearing on June 20, 2013.
The day prior, June 19, 2013, the KDC firm called and left a message with Appellant’s
counsel reminding him of the change to the hearing time. The KDC firm also explained to
Appellant’s counsel that despite not having heard from him again in close to a month
regarding any conflict of interest issues, the KDC firm would still be glad to discuss it with
him should he still be of the opinion that a conflict exists. Hours later after the close of
business, Appellant’s counsel simply wrote an email in response stating that: “I received
your message but it has been a busy day.” /6/19/13 Email]

Not once in the lengthy period of time between the hearing and when Appellant’s
counsel made the above described call to the attorneys of the KDC firm, even including the
15 minutes prior to the hearing when Appellant’s counsel spoke with the KDC firm
attorney representing Buckley at the hearing (attorney F. Lee Prickett, I1I), did Appellant’s

counsel discuss the conflict of interest issue. Yet, as soon as the hearing on Buckley’s



Motion to Dismiss began, Appellant’s counsel presented to the court and the KDC firm for
the first time his previously filed Motion to Disqualify together with an affidavit of
Dodenhoff (both alleging improprieties against the KDC firm and its attorneys) that had
been prepared at least one week before the hearing. [Transcript 6/20/13 Hearing] The
court decided to hold the Respondent’s Motion to Dismiss in abeyance pending the
proper scheduling and hearing of Appellant’s Motion to Disqualify. /d.

Judge Edward W. Miller then presided over the Motion to Disqualify. /7 ranscript
7/8/13 Hearing] The basis of Appellant’s motion was that by virtue of the KDC firm
merely representing Appellant in a lawsuit filed in 2011 for the foreclosure of a
mechanic’s lien on a commercial construction project (the “2011 Action”), it had a
conflict of interest in representing Respondent in this “2013 Action” against Appellant.
[1d.] As discussed in detail herein, this 2013 Action stems from a mechanic’s lien filed by
Appellant on what Respondent alleges to be an entirely unrelated residential construction
project.

On Monday, July 15, 2013 at 4:54 PM, Judge Miller emailed all counsel of record
and stated that a proposed order previously submitted by Respondent had been signed
and filed. [7/15/13 4:54pm Email] The Order issued by Judge Miller specifically stated
that Appellant’s Motion to Disqualify shall be held in abeyance, and further ordered
Appellant to submit a privilege log to the lower court, under an order of protection,
containing the specific information and knowledge it contends the KDC firm acquired
through its prior representation of Appellant which it alleges will injuriously affect

Appellant in this action. [July 15, 2013 Order]



Shortly after the lower court’s aforementioned 4:54 PM email, at 5:13 PM on the
same day, Judge Miller’s law clerk sent an email to all counsel apparently by mistake
stating that “Judge Miller has asked me to check on the status of this case and whether a
ruling is necessary for temporary injunction. If you could please let me know, that would
be great.” [7/15/13 5:13 PM Email] This email, albeit apparently sent by mistake, was
the first reference by anyone to any injunction. /Id.] In response, Respondent’s counsel
emailed the law clerk with copy to all counsel advising the law clerk of the prior email and
order from Judge Miller making clear the issues had been ruled on by the Judge. [Email
7/15/13 5:21 PM]

Appellant’s counsel then responded the following day by email attaching its
“Motion to Reconsider, Clarify and Amend Order to Issue Injunction” together with its
associated argument to the lower court that it was thereby, as it had allegedly repeatedly
done to that date, seeking an injunction to prohibit Respondent or the KDC firm “from
seeing whatever the Judge is requesting that we provide, so that client confidences are not
compromised.” [7/16/13 Email] The Appellant’s “Motion to Reconsider, Clarify and
Amend Order to Issue Injunction” requested the injunction on the following narrow
grounds: “that the Court enjoin Defendant and Defendant’s Counsel from reviewing or
accessing such confidential information being provided for the Court’s review pursuant to
such Order.” [Motion to Reconsider]

In response to Appellant’s email and Motion, the lower court responded by
questioning the basis of Appellant’s position and providing further guidance by making

clear that Appellant had not been ordered to disclose new information which had not been



previously disclosed to the KDC firm, “only information which he claims is confidential
which he has previously disclosed to the KDC firm.” [July 17, 2013 Email] In written
response, Appellant’s counsel offered several hypotheticals in objection to the Judge’s
instructions and concluded by suggesting to the lower court that Appellant may “request
and obtain an advisory opinion from the Ethics Commission on the situation ... I believe
that obtaining such guidance in light of the ethical complexities would be very beneficial”.
[July 18, 2013 Email] Respondent’s counsel responded by email and letter outlining its
opposition to the Appellant’s position regarding disqualification, but also by requesting the
lower court to partially grant the Appellant’s Motion to Reconsider (by not requiring any
privilege log at all) so that the lower court could then issue a dispositive order on the
Motion to Disquality. [July 18, 2013 Email and Letter]

The lower court then scheduled a hearing on Appellant’s “Motion to Reconsider,
Clarify and Amend Order to Issue Injunction”. On the hearing date, the lower court denied
the Appellant’s Motion and instructed Appellant to issue the privilege log by Friday, July
26, 2013. [Order July 25, 2013]

In response to an email from the lower court’s law clerk on August 1, 2013
inquiring about the status of the privilege log, Appellant’s counsel informed the lower
court that it had filed a Notice of Appeal on “Thursday, July 25, 2013, appealing Judge
Miller’s Order requiring the privilege log and the Order denying an injunction against
defense counsel from viewing the information it provided to the Court.” [August 1, 2013

Email (emphasis added)]



On July 25, 2013, Appellant filed a Notice of Appeal making clear that it was
“appeal[ing] the Order of the Honorable Edward W. Miller dated July 15, 2013 and filed
July 16, 2013, requiring Appellant to provide specific confidential information to
Counsel for Respondent in support of Appellant’s pending Motion to Disqualify Counsel
for Respondent.” [Notice of Appeal (emphasis added)]

On July 26, 2013, the Appellant filed its previously referenced/threatened
complaint with South Carolina Supreme Court’s Commission on Lawyer Conduct. [Ethics
Commission Complaint] The complaint was 185 pages long. On November 22, 2013, the
South Carolina Supreme Court’s Office of Disciplinary Counsel issued a ruling on said
Ethics Complaint. In the ruling addressed to Appellant, it stated, in pertinent part:

In your letter of complaint, you allege that [the attorneys of the KDC
firm] undertook to represent an opposing party after having previously
represented your company which you contend is a conflict of interest. As a
result of your letter, this office conducted an investigation to ascertain if
[the attorneys of the KDC firm’s] conduct violated the Rules of
Professional Conduct and the RLDE [Rules for Lawyer Disciplinary
Enforcement].

From our investigation, this office has determined that there is no
evidence of any such lawyer misconduct on the party of [the attorneys of the
KDC firm] arising out of the events mentioned in your complaint and that
further investigation would not likely reveal any such evidence.

Accordingly, you are hereby notified of the intent of this office to
dismiss your complaint pursuant to the provisions of Rule 19(d)(1) of
RDLE. You may seek a review of this decision by an investigative panel of
the Commission on Lawyer Conduct by filing a written request, which must
be received in this office no later than December 23, 2013.

[SC Sup. Ct. Office of Disciplinary Counsel Ruling 11/22/13]
On December 27, 2013, the SC Supreme Court’s Office of Disciplinary Counsel

issued a subsequent letter and ruling stating, in pertinent part:



This office previously informed you of its intent to dismiss the complaint
you filed in connection with the above-referenced matter. You were given
thirty days to submit your written request for a review of that decision. No
request was received from you. Accordingly, the complaint in this matter is
dismissed pursuant to the provisions of Rule 19(d)(1) of RLDE.

[SC Sup. Ct. Office of Disciplinary Counsel Ruling 12/27/13]

STATEMENT OF FACTS

The Respondent is 84 years old. /2013 Action] The Appellant was contacted in late
2011 by Matt Buckley, the son of Respondent, whereby the Appellant was informed of
Respondent’s desire to improve the residence on his property. /Id.] Third-Party Defendant,
Scott Dodenhoff, was the individual who dealt primarily with the Respondent and the
representatives of Respondent (Matt Buckley and his wife/Respondent’s daughter-in-law,
Pamela Burns-Byers Buckley) regarding all aspects of the Project at issue on behalf of
Appellant. /Id.; Affidavit of Buckley]

Prior to the facts giving rise to the claims at issue, Dodenhoff and Matt Buckley
were lifelong friends. /Id.] Upon first contacting Dodenhoff, Matt Buckley informed
Dodenhoff of the facts giving rise to the Respondent’s desire to improve the Property. [Id.]
As communicated to Dodenhoff in late 2011, the facts giving rise to the Respondent’s
desire to improve the Property were as follows:

(a) the Property had been the location of Respondent’s and Respondent’s
wife’s primary residence for the past forty-four (44) years at that time;

(b) the Respondent was at that time, and remains so today, elderly and in
declining health;

(c) the Respondent’s wife of more than sixty (60) years (“Frances
Buckley””) was elderly and in poor health;



(d) the Respondent was the sole caretaker for his elderly and sick wife;

(e) the Respondent’s wife desired to spend her remaining days with the
Respondent at their residence on the Property;

() the Respondent desired for his wife of over 60 years to spend her
remaining days alongside him at their residence on the Property;

(g) the Respondent felt he was no longer physically able to care for his wife
by himself at their residence on the Property and he needed help in order
to satisfy their joint desire to have her spend her remaining days at their
residence together;

(h) the Respondent contacted his son and daughter-in-law, Matt and Pamela
Buckley, explained the above to them and reluctantly asked for their
assistance;

(i) the Respondent asked Matt and Pamela Buckley if they would agree to
move their family of six (6) from Charleston, South Carolina to the
residence on the Property in order to help the Respondent and Frances
Buckley through the remaining days of their lives (the Respondent, his
wife and the family of Matt and Pamela Buckley, collectively
hereinafter: the “Buckleys”);

() the Respondent told Matt and Pamela Buckley that he and his wife
would be willing to obtain a loan against the remaining equity in the
Property in order to construct improvements thereon to allow the space
necessary for Matt and Pamela Buckley’s family to move in; and

(k) Matt and Pamela Buckley agreed to the Respondent’s request.
[1d.]
In 2011, the Respondent initiated contact with his bank, Defendant Wells Fargo
Bank (“Wells Fargo”), to determine the maximum loan amount he could obtain against the
equity in the Property in order to use such loan monies for the construction of
improvements thereon. /2013 Action] The Respondent received confirmation from Wells
Fargo that Wells Fargo would lend $78,000.00 to Respondent via a home equity line of

credit. [1d.]



Thereafter, Matt Buckley contacted Dodenhoff to determine if Dodenhoff would in
fact agree to make the certain improvements to the residence on the Property according to
the plans and specifications of the Respondent and under the facts as aforesaid, and in
hopes that the Buckleys could all reside together in the completed house prior to either of
Frances Buckley or Richard Buckley passing away. [Id.] Matt Buckley explained to
Dodenhoff that the maximum amount of money that could be spent for the improvements
was the $78,000.00 in loan funds that the Respondent had been approved for. [Id.]

In late 2011, Dodenhoft told the Buckleys that Appellant could construct the
Project as aforesaid for that maximum possible amount under a cost plus 10% basis. [Id.]
In or about January 2012, Respondent entered into an agreement with Appellant via
Dodenhoff (the “Contract”) whereby the Appellant agreed as follows:

a) to construct improvements to the residence on the Property according to the
specifications and design of the Respondent (the “Project”);

b) to construct the Project on a cost-plus 10% basis with a guaranteed
maximum possible amount of $78,000.00; and

¢) to construct the Project by the end of July 2012, time is of the essence.

[1d.]
Upon the Appellant’s initiation of work on the Project in January 2012, Dodenhoff

physically appeared on-site to supervise and coordinate the work on the Project pursuant to
his obligations as the purported general contractor for the Project. /Id.] As construction on
the Project progressed beyond January 2012, Dodenhoff repeatedly failed to physically

appear on-site at the Project to supervise and/or coordinate the work on the Project. [Id.]



The Appellant hired unqualified and unlicensed contractors to perform work on the
Project. [Id.]

After construction was initiated on the Project, the Appellant would not bill the
Respondent for consistent periods of time. /Id.] As the deadline for the completion of the
Project approached in mid-2012, Frances Buckley died. At this same time, the Appellant
began to send more billing information to the Respondent. [Id.] The bills that Appellant
ultimately sent to the Respondent were outdated, not truthful representations of the work
completed and not in accordance with the Contract, as though Dodenhoff did not think the
Appellant or the Buckleys would realize the discrepancies at a time when they were
dealing with the loss of Frances Buckley. /Id.]

The cumulative amount of the alleged debt represented by Appellant in all of the
bills ultimately produced by Appellant to Respondent was in excess of the Contract
amount. [Id.] Yet, the Appellant and the Respondent did not agree to any amendment to the
amount or nature of the Contract, such that any debt alleged by Appellant in excess of the
guaranteed maximum possible amount of $78,000.00 is unjustified. [Id.]

To compound matters, after construction was initiated on the Project, and amid the
Buckleys’ concerns regarding the quality and oversight of the work being performed,
together with the billing practices of Appellant, the Buckleys made attempts to contact
Appellant to determine the status of construction and to discuss the Buckleys’ issues with
Appellant’s construction of the Project, including the quality, conformity to the

Respondent’s design and specifications, evidence of costs, and timeliness of construction,
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many times to no avail as Dodenhoff was rarely in town and rarely on the Project site
during the majority of Appellant’s construction of the Project. [Id.]

Despite being provided adequate notice and opportunity to cure the various
construction defects plainly apparent on the Project, the Appellant has failed to do so. [/Id.]
Despite being provided adequate notice and opportunity to produce the backup information
to support the costs Appellant has represented as being incurred for the Project, the
Appellant has failed to do so. fId.] Despite being provided adequate notice and opportunity
to cure the various work of Appellant which is not in conformance with the plans and
specifications for the Project, the Appellant has failed to do so. [Id.] Despite adequate
notice of the foregoing, the Appellant unilaterally ceased construction on the Project in
October 2012 and has never returned to the Project. [Id.]

Yet, on February 10, 2013, the Appellant — to the further shock and dismay of the
Buckleys - served the Mechanic’s Lien on Respondent and then filed the underlying
lawsuit. [Mech. Lien]

On or about March 19, 2013, attorney Jack Heckman called the undersigned, M.
Stokely Holder, of the KDC firm and explained to attorney Holder that attorney Heckman
had been contacted by Respondent and his family to see if attorney Heckman would
represent Mr. Buckley in the above captioned matter. [Affidavits of Attorneys Holder,
Heckman] Attorney Heckman explained to Attorney Holder that the Buckleys called him
because of a mutual friend he shared with Matt Buckley, Respondent’s son. [Id.] Attorney
Heckman told attorney Holder that he had explained to the Buckleys that he does not

typically handle construction litigation matters but that he would refer them to attorney
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Holder who he knew to handle these types of matters. [Id.] Attorney Heckman asked
attorney Holder if the KDC firm would be interested in representing Buckley, and attorney
Holder told him that his firm would be glad to speak with the Buckleys once he was able to
run a conflict check. [Id.] At no time during any conversation with attorney Heckman was
the KDC firm made aware by attorney Heckman or the Buckleys of any prior
representation of the Appellant by the KDC firm. [Id.]

Upon the KDC firm running a standard conflict check, attorney Townes B.
Johnson, III, and attorney John T. Crawford, Jr., both of the KDC firm, disclosed that they
had previously represented D&C Builders, Inc. on a standard mechanic’s lien foreclosure
matter whereby D&C Builders, Inc. had hired attorney Crawford to file a lien and
foreclosure matter on behalf of D&C Builders, Inc. [Affidavits of Attorneys Crawford,
Johnson, Holder| Attorneys Johnson and Crawford explained that they assisted with the
litigation surrounding the claim and that it was resolved amicably. [Id.] The KDC firm
concluded that the two matters were not substantially related and that no conflict existed.
[1d.]

Based on the conclusion reached by the KDC firm that no conflict of interest exists,
attorney Holder agreed to a consultation with the family of Buckley, including Buckley’s
daughter-in-law and authorized agent, Pamela Buckley. [Affidavit of Attorney Holder]
Prior to discussing anything with any of the Buckleys, no one at the KDC firm had ever met
them or spoken to any of them before about anything. [Affidavits of Attorneys Holder,

Crawford, Johnson]
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Upon first discussing the matter with Mrs. Buckley, attorney Holder explained to
her that the KDC firm had previously represented D&C Builders, Inc. in a matter that it
understood to be completely separate and unrelated to the issue at hand. [Affidavits of
Buckley, Attorney Holder] At that very time, Mrs. Buckley explained that Scott
Dodenhoff (the Appellant’s authorized agent) had, without being prompted in any way,
voluntarily talked at great lengths to the Buckleys during the project at issue about a
lawsuit that he was involved with at that time against who he described disparagingly to the
Buckleys as “the Germans”. [Id.] Mrs. Buckley explained to the KDC firm that Mr.
Dodenhoff had spoken to the Buckleys in particular about how that lawsuit had impacted
him and his company, the Appellant, financially and how important the Buckley job was to
them. [Id.]

The. Buckleys further explained to the KDC firm how Mr. Dodenhoff was Matt
Buckley’s childhood friend and, prior to the facts and circumstances giving rise to the
underlying claims, his lifelong friend. [Id.; 2013 Action] The Buckleys explained to the
KDC firm that, as such, Mr. Dodenhoff spoke with Matt Buckley on a very frequent basis
about a myriad of matters, including, without limitation, the ongoing business of both
Appellant, D&C Builders, Inc., and Mr. Dodenhoff. /Id.] The Buckleys told the KDC firm
that Mr. Dodenhoff frequently shared detailed information with the Buckleys regarding the
corporate structure and financial status of Mr. Dodenhoff and his company, which they did
not think was very strange because of Mr. Dodenhoff’s relationship with the Buckleys and

Mr. Dodenhoff’s known propensity to openly discuss his financial status and affairs. [Id.]
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The Buckleys explained to the KDC firm that they were unaware that the KDC firm
had previously assisted Mr. Dodenhoff with the prior lawsuit that he had discussed at
length with them. [Affidavits of Buckley, Attorney Holder]

An Answer, Counterclaims, and Third-Party Claims together with a Motion to
Dismiss was filed by the KDC firm on behalf of the Buckleys. /2013 Action] Appellant
filed its Motion to Disqualify and in an abundance of caution, Attorney Holder again met
with Attorneys Johnson and Crawford, who explained that they knew nothing about either
the Buckleys or any information regarding the claim that D&C Builders, Inc. had brought
against Mr. Buckley, including the underlying Buckley project. [Id.]

After reviewing the KDC firm file and subsequent to their discussions regarding
same, attorneys Crawford and Johnson conclude that they were unaware of any
confidential information that was disclosed by Appellant during their prior representation
of Appellant. [Id.] The KDC firm also discussed the facts with outside counsel. [Id.] In
opposition to the Appellant’s Motion to Disqualify, affidavits were filed by attorneys
Holder, Heckman, Crawford and Johnson, and Mrs. Buckley filed an affidavit on behalf of
the Buckleys. [Affidavits of Attorneys Heckman, Crawford, Johnson, Holder and
Affidavit of Buckley]

During the course of oral and written argument to the lower court in conjunction
with Appellant’s Motion to Disqualify, Appellant repeatedly alleged that the two matters
are substantially related and that the KDC firm obtained confidential factual information
from Appellant in the 2011 Action that will be used by the KDC firm in the 2013 Action

to advance the interests of Respondent. [4ll Hearing Transcripts] However, when Judge
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Miller requested what the specific confidential information could be (as the affidavit
testimony of the Buckleys made showed that the Appellant itself had shared detailed
information with the Respondent about not only the corporate structure, finances and
operation of Appellant but also details about the 2011 Action), Appellant could not
articulate any specific information in support thereof. {Id.] Instead, the Appellant argued
that it should not be required to submit the purported confidential information pursuant to
a comment to Rule 1.9 of the SC Rules of Professional Conduct. [Id.; Email and Letter
Correspondence from Appellant’s Counsel to Lower Court] Strangely, yet glaringly,
Appellant further argued that upon any such submission to the lower court, it may be
determined that the information is not, in fact, confidential between Appellant and the
KDC firm because it may end up being a case of such information not having been
previously provided to the KDC firm. [July 11, 2013 email] Strikingly, the Appellant
represented to the lower court that Appellant understood the lower court had not
ultimately ruled on the Motion to Disqualify. [July 11, 2013 Ltr, p. 6 (“Finally, in the
event that the Motion to Disqualify is ultimately denied,...)]

Respondent responded to the wavering assertions of Appellant by stating via
sworn affidavit testimony that the two cases were not factually related in any way and,
importantly, by making clear that there existed no confidential factual information
obtained in the 2011 Action that could be used in this action against the interests of
Respondent because: (1) the KDC firm did not recall obtaining any confidential
information in the 2011 Action; (2) the information obtained in the 2011 Action was a

matter of public record; and, notably, (3) the Appellant itself had previously and
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voluntarily disclosed to Respondent extensive information and details about: (a) the 2011
Action; (b) the financial status of the Appellant; (¢) the impact the outcome of the 2011
Action would have on the financial status of Appellant; (d) the corporate structure of
Appellant; (e) the ongoing operations of the Appellant; (f) the authorized representative
of the Appellant and their authority; and (f) the details of the ongoing legal matters of the
Appellant. [Hearing Transcripts; Affidavits of Buckley, Attorneys Holder, Crawford,
Johnson] The Respondent confirmed via sworn testimony that the claims and assertions
brought by Respondent in this 2013 Action are all based on the knowledge of factual
information gained solely through Respondent’s personal dealings with Appellant and not
through Respondent’s subsequent relationship with the KDC firm. [Id.]

The Respondents have remained anxious to resolve the underlying dispute with
the counsel of their choosing. Perhaps in recognition of the damning underlying facts, the
Appellant has repeatedly delayed the inevitable litigation of the claims. This appeal,
including the lack of support for the timeliness and substance of same - as described
herein, together with the Appellant’s other failed bites at the apple on the same issue in
different forums evidences not only the Appellant’s obvious desire to delay the resolution
of the claims against it but also the palpable, inexplicable desire of Appellant to further
damage the Respondent, and to attempt to harm the reputation of the KDC firm.

This conclusion is easily reached when considering Appellant’s rejection of the
KDC firm’s recent offers to consent to Appellant’s requested relief. [Appellants’ Returns
to Appellate Motions Filed by Respondent; Emails April 8, 2014; June 9 and 10, 2014]

As discussed in Respondent’s ‘Motion for Order Granting Partial Relief and Dismissing
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Remaining Claims’, the Respondent offered its consent to the relief sought in Appellant’s
Issues 1 and 2; however, the Appellant refused to accept the Respondent’s offer by
explaining to Appellant’s counsel that unless Respondent’s counsel agreed to the full
relief requested (including the KDC firm’s removal as counsel for Buckley) then the
Appellant would not agree to any partial relief. [Id.; Motion for Partial Relief]
Subsequent to this Court’s Order denying said Motion of Respondent, Respondent’s
counsel agreed to discuss with Appellant’s counsel the withdrawal of the KDC firm
solely in an effort to end the appeal and allow the Buckleys to litigate the claims. [Id.]
Yet, Appellant rejected the Respondent’s offer based on its stated desire to prolong the
appeals process, further delaying the resolution of the Buckley’s claims. [/Id.]
ARGUMENT

L DID THE LOWER COURT ERR IN ORDERING APPELLANT TO REVEAL
TO THE LOWER COURT AND TO RESPONDENT’S COUNSEL THE
SPECIFIC INFORMATION THAT APPELLANT HAS ONLY GENERALLY
ALLEGED TO BE INFORMATION PREVIOUSLY PROVIDED BY
APPELLANT TO RESPONDENT’S COUNSEL WHICH ALLEGEDLY
SUBSTANTIATES APPELLANT’S REQUEST FOR DISQUALIFICATION?

The following argument of Respondent should not be considered a waiver of its
position as described below regarding the timeliness/ripeness of Appellant’s appeal of this
issue.

This narrow issue involves an instruction from the lower court that was never
requested by Respondent. [Transcripts of Lower Court Hearings] While the Respondent
certainly understands the position of the lower court and the fundamental fairness
associated with the due process aspects attendant thereto, the Respondent, as evidenced by

its representations to the lower court, requested that the lower court grant the Appellant’s
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Motion to Reconsider as it pertained to the lower court’s instructions to Appellant to
submit a privilege log. [Email and Letter July 18, 2013] In other words, the Respondent
requested that the lower court rescind that portion of its Order requiring the Appellant to
submit a privilege log. /Id.] In so requesting, the Respondent was hopeful the lower court
would agree and then issue an order on the main issue of disqualification, so as to expedite
the resolution of this matter. /Id.] Instead, the lower court denied the Appellant’s Motion to
Reconsider. [Order July 25, 2013]

This consent of Respondent was further shown in its recent Motion for Order
Granting Partial Relief and Dismissing Remaining Claims, which was denied in toto by
this Court. [Motion for Partial Relief] As evidenced by said Motion, the Appellant had
previously rejected the Respondent’s same attempt to consent to Appellant’s own
requested relief. /Id.]

Subject to only this Court’s dismissal of the remaining issues on appeal or this
‘Court’s affirmation of the lower court on same, the Respondent remains willing to
consent to the relief requested by Appellant on this issue.

II. DID THE LOWER COURT ISSUE A DISPOSITIVE ORDER DENYING
THE APPELLANT'S MOTION TO DISQUALIFY?

It remains abundantly clear from the entire record on appeal, to include, without
limitation, the transcripts and the Appellant’s own representations to both the lower court
and to this court that the lower court never issued a dispositive order on the issue of
whether Respondent’s counsel should be disqualified. [Transcripts of all Lower Court
Hearings; all Correspondence between Counsel and/or the Lower Court; all Orders of
the Lower Court; all Appellate Filings of Appellant]
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The Order of the lower court states in no uncertain terms that “the Plaintiff’s
Motion [to Disqualify] shall be held in abeyance.” [7/15/13 Order, p. 3] The Appellant’s
separate correspondence to the lower court states that “in the event that the Motion to
Disqualify is ultimately denied...” [App. Ltr 7/11/13, p. 6] Another of Appellant’s
correspondence to the lower court states: “I am hopeful that the Court of Appeals can
provide some further guidance in how to balance the evidentiary need for the Court to have
information from confidential attorney/client communications in order to make a
decision on the Motion to Disqualify...” [App. Email 8/1/13 (emphasis added)] The
Appellant also provided the lower court and this Court with its Notice of Appeal which
clearly states that it was appealing “the Order of the [lower court] requiring Appellant to
provide specific confidential information to Counsel for Respondent in support of
Appellant’s pending motion to Disqualify Counsel for Respondent.” [Id.; Notice of
Appeal (emphasis added)] And, strikingly, the Appellant’s Initial Brief perspicuously
states by citation to the lower court’s “Order of July 16, 2013, p. 3”: “The Motion to
Disqualify was held in abeyance by the Court pending receipt of this information.”
[App. Initial Brief, p. 3 (emphasis added)]

A. IF NOT, IS THE APPEAL OF THIS ISSUE RIPE?

As was outlined in the recent South Carolina Supreme Court opinion in the case

of Enersys Delaware, Inc. v. Hopkins, 401 S.C. 615, 738 S.E.2d 478 (2013):

“The right of appeal arises from and is controlled by statutory law.” Hagood
v. Sommerville, 362 S.C. 191, 194, 607 S.E.2d 707, 708 (2005). Generally,
a party may only appeal from a final judgment, and piecemeal appeals
should be avoided because most errors can be corrected through a new trial.
Id. at 194-195, 607 S.E.2d at 708. Whether an order issued prior to or
during trial is immediately appealable is governed primarily by Section 14—
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3-330 of the South Carolina Code (1979 & Supp.2012). Id. at 195, 607
S.E.2d at 708.

Section 14-3-330 provides this Court with appellate jurisdiction over:
(1) Any intermediate judgment, order or decree in a law case
involving the merits in actions commenced in the court of common
pleas and general sessions, brought there by original process or
removed there from any inferior court or jurisdiction, and final
Jjudgments in such actions; provided, that if no appeal be taken until
final judgment is entered the court may upon appeal from such final
judgment review any intermediate order or decree necessarily
affecting the judgment not before appealed from;
(2) An order affecting a substantial right made in an action when
such order (a) in effect determines the action and prevents a
judgment from which an appeal might be taken or discontinues the
action, (b) grants or refuses a new trial or (c) strikes out an answer or
any part thereof or any pleading in any action;
(3) A final order affecting a substantial right made in any special
proceeding or upon a summary application in any action after
judgment; and
(4) An interlocutory order or decree in a court of common pleas
granting, continuing, modifying, or refusing an injunction or
granting, continuing, modifying, or refusing the appointment of a
receiver.

Accordingly, an order must fall within one of the enumerated subsections to
be immediately appealable. State v. Wilson, 387 S.C. 597, 600, 693 S.E.2d
923,924 (2010).

Enersys Delaware, Inc. v. Hopkins, at 616-617, 738 S.E.2d at 479 (emphasis in original).

Moreover, South Carolina law is clear that “[n]o order is final until it is written and

entered.” Corbin v. Kohler Co., 351 S.C. 613, 620, 571 S.E.2d 92, 96 (Ct.App.2002);

Simpson v. Simpson, 377 S.C. 519, 525, 660 S.E.2d 274, 277 (Ct. App. 2008). The lower

court has not issued any order on the ultimate issue of disqualification that could in any
way fall within any of the four enumerated subsections provided for by Statute. Therefore,

the Appellant’s attempt to have this Court rule on the issue of disqualification is not ripe.
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The afore-referenced Enersys case is perhaps the most analogous appellate case in
this State to the current issues in the case at hand. Notably, in the Enersys case, the issue
of appellate jurisdiction was related solely to the lower court’s dispositive ruling (denial)
on a motion to disqualify, where after the appeal was immediately taken without the case
having first reached final judgment in the lower court. So, as in the Enersys case, the
focus of the issue regarding appellate jurisdiction in this case centers on S.C. Code Ann §
14-3-330(2). See Id. at 617, 738 S.E.2d at 479 (“Thus, we must determine whether the
order denying the disqualification of an attorney affects a substantial right such that the
order is immediately appealable under subsection (2).”) The Appellant, by reference to
this subsection in the ‘Standard of Review’ portion of its Initial Brief, appears to concede
that this particular contention in its appeal is governed by this subsection 2. [App. Initial
Brief p. 13]

The glaring difference between the Enersys case and this case is that the lower
court in Enersys actually issued a dispositive order on the motion; whereas, here, no such
order has been rendered. Even still, in the Enersys case, the court held that there was
no appellate jurisdiction because the order denying the motion to disqualify was not
‘an order affecting a substantial right’. See Id. at 617-619, 738 S.E.2d at 479-480.

Like the Enersys case, the Appellant here argues that the Respondent’s attorneys
have learned confidences from its prior representation of Appellant which could be
shared in its current representation of Respondent. Notwithstanding the void in evidence
to substantiate such a position (and the void of an actual lower court ruling- either via

grant or denial of the motion), the courts of this State have established that even if a
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lower court denied a motion based on that very argument, no substantial right would be
affected to trigger immediate appellate jurisdiction under S.C. Code Ann § 14-3-330.
Enersys at 617-619, 738 S.E.2d at 479-480.

The reasons provided by the courts of this State for this position is that the
ostensible danger posited in motions such as the one at issue can be redressed equally as
well after trial as through an immediate appeal. Id. Moreover, the party originally moving
for the disqualification may find through the course of litigating the case to completion in
the lower court that an appeal is not necessary. Id.

The same rational provided by the Enersys court can be applied to the situation at
hand as it pertains to the Appellant’s contentions regarding the lower court’s order and
requirement to produce a privilege log, especially considering the fact that the lower
court was explicitly clear in its order that any such production would be subject to a
protective order. As with this State’s established position on the related issue of whether
a direct appeal on a court’s denial of a motion to disqualify is subject to immediate
appellate jurisdiction, the lower court’s ordering the production of a privilege log to
Respondent in the same context should also be viewed in the same light. The effect of a
ruling to the contrary — allowing such a lesser issue as this to be subject to immediate
appellate jurisdiction - would undermine the logic outlined by this State’s appellate courts
in cases such as Enersys, et al. by allowing the piecemeal appellate practice that it
intended to preclude. As with the aforementioned greater issue addressed by the Enersys
court, the ostensible danger posited by Appellant on this privilege log issue can be

redressed equally as well after trial as through an immediate appeal. Enersys at 617-619,
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738 S.E.2d at 479-480. Likewise, the Appellant (with the security of the lower court’s
explicit protective order) may find that an appeal is not necessary after the course of
litigating the case to completion in the lower court. Id.

B. IF SO, DID THE LOWER COURT COMMIT ERROR?

The Respondent submits this argument without waiving any other argument of
Respondent regarding the validity or ripeness of such an issue on appeal.

By framing its third issue on appeal as it did (“The Circuit Court erred in failing to
find that the matters involved in the prior representation and current representation were
“substantially related” and disqualify Respondent’s Counsel™), the Appellant appears to
contend the lower court actually issued an order finding the 2011 Action and the 2013
Action were not substantially related. That is the premise behind the Appellant’s entire
argument in support of its third issue on appeal. [App. Initial Brief, pp. 37-43]

However, again, the entire record on appeal does not support this contention. It is
telling that on page 13 of Appellant’s Initial Brief Appellant concedes that it is
“|Appellant]’s position that a decision should be made based on the cases being
“substantially related” and the likelihood that the Kenison Firm obtained
confidential information rather than requiring disclosure of specific confidential
attorney/client communication...”. [App. Initial Brief, p. 13] So, per the Appellant’s own
admission, the lower court has not even issued an order on the issue.

In order to present the perceived issue as though it is otherwise ripe for appeal as a
matter affecting a substantial right of a party (despite the clarity of the Enersys opinion

concluding otherwise on the exact same issue), the Appellant went to great lengths in its
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Initial Brief to frame the issue of disqualification as an ethical issue. [App. Initial Brief pp.
14-45] (“Disqualification is an ethical, not a legal matter”.) The Appellant’s arguments
asserting the two actions are substantially related and that the KDC firm obtained
confidential information in the 2011 Action that it has used, or may use, to the
disadvantage of Appellant in the 2013 Action form the basis of Appellant’s claim of ethical
malfeasance.

Interestingly, this is how the Appellant framed the same issue to the lower court
when it stated in writing to the lower court that it may “request and obtain an advisory
opinion from the Ethics Commission on the situation ... I believe that obtaining such
guidance in light of the ethical complexities would be very beneficial”. [July 18, 2013
Email]. A week later, the Appellant sought such guidance by filing a complaint with the
South Carolina Supreme Court’s Commission on Lawyer Conduct. [Ethics Commission
Complaint] The complaint was 185 pages long. Respondent’s counsel was notified by the
Supreme Court of South Carolina’s Office of Disciplinary Counsel that it would be
investigating the claim.

On November 22, 2013, the South Carolina Supreme Court’s Office of
Disciplinary Counsel issued a ruling based on the investigation it completed of said Ethics
Complaint. In the ruling addressed to Appellant, it stated, in pertinent part:

In your letter of complaint, you allege that [the attorneys of the KDC

firm] undertook to represent an opposing party after having previously

represented your company which you contend is a conflict of interest. As a

result of your letter, this office conducted an investigation to ascertain if

[the attorneys of the KDC firm’s] conduct violated the Rules of

Professional Conduct and the RLDE [Rules for Lawyer Disciplinary
Enforcement].
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From our investigation, this office has determined that there is no evidence

of any such lawyer misconduct on the party of [the attorneys of the KDC

firm] arising out of the events mentioned in your complaint and that further

investigation would not likely reveal any such evidence.

Accordingly, you are hereby notified of the intent of this office to
dismiss your complaint pursuant to the provisions of Rule 19(d)(1) of

RDLE. You may seek a review of this decision by an investigative panel of

the Commission on Lawyer Conduct by filing a written request, which must

be received in this office no later than December 23, 2013.

[SC Sup. Ct. Office of Disciplinary Counsel Ruling 11/22/13]

On December 27, 2013, the SC Supreme Court’s Office of Disciplinary Counsel
issued a subsequent letter and ruling stating, in pertinent part:

This office previously informed you of its intent to dismiss the complaint

you filed in connection with the above-referenced matter. You were given

thirty days to submit your written request for a review of that decision. No

request was received from you. Accordingly, the complaint in this matter is

dismissed pursuant to the provisions of Rule 19(d)(1) of RLDE.
[SC Sup. Ct. Office of Disciplinary Counsel Ruling 12/27/13]

As the Appellant is obviously aware, the investigation it requested of, and the
conclusion/resolution it received from, the South Carolina Supreme Court Commission on
Lawyer Conduct was derived from that authority provided under Rule 413, SCACR. As
with the Appellant’s citations in its Initial Brief to those opinions regarding the ethical
nature of the issues it has raised [4pp. Initial Brief pp. 14-15], Rule 413 makes clear the
purpose of the South Carolina Supreme Court Commission on Lawyer Conduct in “the
regulation of the conduct of lawyers is critical to preserving the integrity of the legal
profession and enhancing public confidence in the judicial system. These rules provide the

procedure for resolving allegations that a lawyer has committed ethical misconduct”. Rule

413.1, SCACR. As evidenced by the Appellant’s Complaint to the SC Supreme Court
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Commission on Lawyer Conduct and by the Appellant’s own prior representation to the
lower court regarding the “very beneficial” guidance the Commission could provide to
“the ethical complexities™ at issue here, the Appellant clearly places significant weight on
the conclusions reached by the Commission, including the Commission’s conclusions to
the issues Appellant unsuccessfully brought before it.

The Commission is clearly qualified to render opinions on ethical issues such as the
ones presented here. By the admission of even Appellant, the Commission’s decision in
this instance should not be ignored. The Appellant’s choosing to not even request
reconsideration of the Commission’s decision is very enlightening.

Of course, the Commission’s investigation centered upon the same Rules of
Professional Conduct that it is empowered to not only interpret and enforce in accordance
with SC law but also to initiate amendments thereto. These are the same rules and opinions
the Appellant went to great lengths in its Initial Brief and in its Complaint to the
Commission to highlight in an effort to obtain a favorable ruling. Rule 1.9, together with its
comments and those opinions issued by the appellate courts of this State, are repeatedly
referenced by Appellant as the authority for its position. However, as the Commission
concluded, the Appellant is incorrect in its assertion that the KDC firm violated the Rules
of Professional Conduct. The facts and circumstances here lead to the conclusions that the
2011 Action and the 2013 Action are not substantially related and the KDC firm did not
learn confidential information in the 2011 Action such that there is no confidential
information in the possession of Respondent’s counsel that would be, or could be, of

significance in the 2013 Action that will injuriously affect the Appellant.
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As apparently recognized by the Commission, Rule 1.9(a) of the South Carolina
Rules of Professional Conduct is inapplicable here due to, inter alia, the failure of the
Plaintift to prove the two matters are “substantially related”.1 Rule 1.9(c) provides, in
pertinent part:

“A lawyer who has formerly represented a client in a matter or whose present or

former firm has formerly represented a client in a matter shall not thereafter: (1) use

the information relating to the representation to the disadvantage of the former
client except ... when the information has become generally known”.

Furthermore, Comment 2 to Rule 1.9 provides, in pertinent part:

The scope of a “matter” for purposes of this Rule may depend on the facts of a
particular situation or transaction. The lawver’s involvement in a matter can
also be a question of degree. When a lawyer has been directly involved in a
specific transaction, subsequent representation of other clients with materially
adverse interests in that transaction clearly is prohibited. On the other hand, a
lawyer who recurrently handled a type of problem for a former client is not
precluded from later representing another client in a factually distinct
problem of that type even though the subsequent representation involves a
position adverse to the prior client. ... The underlying question is whether the
lawyer was so involved in the matter that the subsequent representation can
be justly regarded as a changing of sides in the matter in question.

Further still, Comment 3 to this Rule provides, in pertinent part:

... Information that has been disclosed to the public or to other parties
adverse to the former client ordinarily will not be disqualifying. ... In the case
of an organizational client, general knowledge of the client’s policies and
practices ordinarily will not preclude a subsequent representation: on the
other hand, knowledge of specific facts gained in a prior representation that are
relevant to the matter in question ordinarily will preclude such representation.

As the South Carolina Supreme Court Commission on Lawyer Conduct properly

concluded (without objection from Appellant), KDC firm did not violate the Rules of

1 The opinion rendered by the South Carolina Supreme Court in the Townsend case referenced by Appellant
specifically states that the Supreme Court’s discussion in that case on the issue of Conflict of Interest “applies
only to attorney guardians ad litem in child custody and support actions.” Townsend v. Townsend, 323 S.C.
309, 315, 474 S.E.2d 424, 428 (1996). This is far from such an action.
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Professional Conduct. The two cases at issue are not substantially related. They are
entirely separate and distinct situations/transactions with entirely distinct facts. The only
similarity is that they both involve mechanic’s liens and the same standard defenses you
see in virtually all such contested claims — albeit the liens are on different properties,
against different owners, securing different alleged debts and arising from completely
unrelated facts. [Pleadings in 2013 Action; Pleadings and Entire File on 2011 Action]
Likewise, there is no evidence to support Appellant’s claim that the KDC firm obtained
confidential information from its prior representation of Appellant that it could now use
against Appellant. What remains clear is that the Appellant allowed the information it is
apparently complaining about to be generally known — to (at a minimum) the
Defendant/Respondent in this action.

The Commission was delegated by the law of this State to resolve these very
allegations regarding whether a lawyer has committed ethical misconduct. The Appellant
voluntarily submitted this very issue to the province of the Commission with the
understanding that the Commission was best suited to render a decision on the issue, and
that its decision would carry significant weight in guiding the court. The Commission
rejected the Appellant’s claims.

CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Honorable
Court affirm the lower court, or dismiss this appeal and remand the case back to the lower

court for a proper and complete adjudication of the issues.

28



Respectfully Requested,
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June H, 2014 M:Stekety Holder (SC Bar # 73892)
KENISON, DUDLEY & CRAWFORD, LLC
704 East McBee Avenue
Greenville, SC 29601
Ph. (864) 242-4899
Fax (864) 242-4844

Attorney for Respondent

29



THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Edward W. Miller, Presiding Judge

Case No. 2013-CP-23-1833
(Appellate Case No. 2013-001645)

D& C BUIlders, INC. ...ecueiiieieieiceeie ettt es e Appellant,
V.

Richard M. Buckley and Wells Fargo National Association, Defendants,

And Richard M. Buckley, Third-Party Plaintiff,

v

Scott Dodenhoft, Third-Party Defendant

Of whom Richard M. Buckley is the ..........coevevevevereeeerereeeee e, Respondent.

PROOF OF SERVICE

The undersigned hereby certifies that a true copy of Respondent’s Initial Brief in

the above-referenced case has been served on all parties of record by mailing a copy of

a5
same in the United States mail, postage prepaid this _7«/ day of June, 2014, addressed as

L

follows:

Brian A. Martin, Esquire H. Stewart James, Esq.

Brian A. Martin, LLC Babb & Brown, P.C.

212 Trade Street 505 West Butler Road

Greer, SC 29651 Greenville, SC 29607

Attorney for Appellant Co-Counsel for Appellant

RECEIVED

1 JUN 2 3 2014

SC Court of Appeals



Thomas A. Shook, Esq.

Finkel Law Firm, LLC

PO Box 71727

North Charleston, SC 29415

Attorney for Defendant Wells Fargo, N.A.

: &)(/L/& L WC?'/M —

Laurie Warren, Legal Assistant
Kenison, Dudley & Crawford, LLC
704 East McBee Avenue
Greenville, SC 29601

PH: (864)242-4988

FAX: (864)242-4844



KENISON.DUDLEY & CRAWFORD. LI1.C

A T T O R N E Y S AT L A W

KEVEN K. KENISON
(1964 2013

THOMAS E. DUDLEY, Il

Pras e Ateises i South Carolina and North Caoling
JOHN T. CRAWFORD, JR.
Practcing Attorney m Sonth Caroling
June 20, 2014 M. STOKELY HOLDER
Pracioing Ailormey i South Caroling
. TOWNES B. JOHNSON, Ili
V1a Federal Express Pracncimng Mtormey in Sond Caroling
Hon. Jenny Abbott Kitchings I F. LEE PRICKETT, Il
ractiving Aoy i Souin f b
Clerk of Court of Appeals
1015 Sumter Street
Columbia, SC 29201

Re:  D&C Builders, Inc. v. Richard M. Buckley, et al.
Of Whom Richard M. Buckley is the Respondent
Appeal from Greenville County
C.A. No.: 2013-CP-23-1833
Appellate Case No.: 2013-001645

To Whom It May Concern:
Please find enclosed the original and one (1) copy of Respondent’s Initial Brief and the
original and one (1) copy of Respondent’s Designation of Matter, both with Proofs of Service in

the above referenced matter. By copy of this letter, we are serving one copy of each upon all
counsel of record.

Thank you for your assistance in this matter and please do not hesitate to contact our
office if you have any questions.

Very truly yours,
KENISON, DUDLEY & CRAWFORD, LLC

Laurie Warren

Legal Assistant
o RECEIVED
Enclosures U 9 3 201
St James, Eag (vt ogur S, ) SC Court of Appeals

Thomas A. Shook, Esq. (via regular U.S. mail)
Richard M. Buckley (via regular U.S. mail)

GREENVILLE

704 East McBee Avenue = Greenville, South Carolina 29601
Phone 864.242.4899 = Fax 864.242.4844

CHARLESTON

534 B Oristo Ridge = Edisto Beach, South Carolina 29438
Phone 843.869.1000

ATLANTA

1130 Hurricane Shoals Road = Suite 600 = Lawrenceville, Georgia 30043
Phone 770.513.6400 = Fax 770.518.6577




