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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

SECOND JUDICIAL CIRCUIT

COUNTY OF AIKEN

MELISSA J. LACKEY-OREMUS

CIVIL ACTION NO.: 2010-CP-02-03055
AND JAMES T. OREMUS, e

PLAINTIFFS,
Vs.

4 K & D CORPORATION,
D/B/A GRAND ESTATES
AUCTION COMPANY, GRAND
ESTATES ADVERTISING, LLC
STACY KIRK,

VALARIA DEVINE,

?

DEFENDANTS.

vvvvvvvvvvvvvvvvv

This matter came before the Court for a hearing on June 2, 2014, on Defendants’
Motion for Summary Judgment. After considering the briefs, affidavits, deposition
excerpts and exhibits filed, as well as the arguments of counsel, [ grant Defendants’
motion with regard to Valaria Devine as to all causes of action without prejudice for
Plaintiffs to renew their claim for piercing the corporate veil/alter ego should they obtain
a verdict against the remaining Defendants and prove that Ms. Devine should be liable
under that theory. In addition, I grant the motion as to Grand Estates Advertising, LLC,
with the consent of the Plaintiffs. With regard to the remaining Defendants, 4K&D
Corporation, dba Grand Estates Auction Company (“GEA”) and Stacy Kirk, I grant them
summary judgment as to the Second Cause of Action, alleging Negligence, Recklessness

and Willfulness, the Third Cause of Action, alleging Intentional Interference with
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Contract, the Fourth Cause of Action, alleging Unfair Trade Practice, and the Sixth Cause
of Action alleging Promissory Estoppel. The Fifth Cause of Action is asserted solely
against Ms. Devine. The sole remaining cause of action is the First Cause of Action,
alleging Fraud against Stacy Kirk and GEA.

STANDARD OF REVIEW

Summary judgment is appropriate where there is no genuine issue of material fact
and it is clear the moving party is entitled to a Judgment as a matter of law. Rule 56(c),
SCRCP. In determining whether any triable issues of fact exist, the evidence and all
inferences which can be reasonably drawn from the evidence must be viewed in the light
most favorable to the nonmoving party. Koester v. Carolina Rental Ctr., 313 S.C. 490,

493,443 S.E.2d 392, 394 (1994).

FINDINGS OF FACT!

In 2009, the Defendants, GEA and Stacy Kirk, President of GEA, negotiated a
contract to sell The Balcony, a residence in Aiken, with its owners, the Hirschhorns. On
February 9, 2010, Stacy Kirk and other agents and employees of GEA, conducted the
auction. There were certain requirements for a bidder to qualify to participate. Prior to
the beginning of the auction, Ms. Kirk announced that one of the proposed bidders was
not eligible because he had not met the requirements and would not be allowed to bid.
The auction then proceeded with the Plaintiffs having the highest bid in the amount of
$1,875,000.00, which amount was less than the owners had hoped for.

At some point after the auction, Ms. Kirk approached the Plaintiffs and told them

that there was a problem, because the bidder declared to be ineligible had actually

! For purposes of summary judgment, the Court must consider the facts in the light most favorable

to the non-moving party, in this case the Plaintiffs.
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submitted the required paperwork and should have been allowed to bid, that he had
submitted an opening bid of $2,000,000.00 and that the disqualified bidder and the
owners were threatening to sue her and GEA. Although Plaintiffs knew that they could
go forward with the purchase of the property, they told Ms. Kirk that they would release
their bid. Shortly thereafter, Plaintiffs signed releases, received their $50,000 deposit
back from GEA and gave up their right to buy the property,

Subsequently, GEA sold the property to a third party, who was not the
disqualified bidder or ¢ven a bidder at the auction, for $2,500,000.00. The Plaintiffs
brought this action.

CONCLUSIONS OF LAW

Claims against Grand Estates Advertising, LLC

Plaintiffs conceded at the hearing that Grand Estate Advertising, LLC was entitled

to summary judgment, and the Court so concludes.
Claims against Valaria Devine

Defendant Valaria Devine is the CEO of GEA. She was not at the auction, and
Plaintiffs have admitted that they had no interactions with her concerning the auction.
The Court finds that the Plaintiffs have presented insufficient evidence to support their
claim against Devine under the piercing the corporate veil /alter ego theory and grants
Ms. Devine summary judgment. However, the Court will allow Plaintiffs the right to

reargue their claim for piercing the corporate veil against Ms. Devine if Plaintiffs obtain a

judgment against GEA and ‘»2-‘-u--u-mmunmu-amm-a-—..-.:.-.;_.....e.-‘ B

Thus, Ms. Devine is entitled to summary judgment without prejudice to the Plaintiffs’

right to attempt to prove that the corporate veil of GEA should be pierced or that she is
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the alter ego of GEA. These matters are equitable claims that will be directed to the
Court and not the jury.
Negligence, Recklessness and Willfulness Claim
The elements of a claim for negligence are: (1) Defendants owed Plaintiffs a duty
of care; and (2) Defendants breached the duty of care by a negligent act or omission. An
affirmative legal duty to act exists only if created by statute, contract, relationship, status,

property interest, or some other special circumstance. Charleston Dry Cleaners &

Laundry, Inc. v. Zurich Am. Ins. Co., 586 S.E.2d 586, 588 (2003) (refusing to recognize
a duty of care that would permit non parties to insurance contracts to sue independent
adjusters in negligence). Defendants owed no duty of care to Plaintiffs and are entitled to
summary judgment as to Plaintiffs’ Second Cause of Action alleging Negligence,
Recklessness and Willfulness.
Tortious Interference with Contract Claim

The elements of a claim for Tortious Interference with a Contract are: (1)a
contract; (2) knowledge of the contract by the tortfeasor; (3) intentional procurement by
the tortfeasor of the contract’s breach; (4) absence of justification; and (5) damages.

DeBerry v. McCain, 274 S.E.2d 293 (1981). A claim for tortious interference with

contract cannot be made against a party to a contract. Threlkeld v. Critoph, 312 S.E.2d

14,16 (S.C. Ct. App. 1984). The cause of action is only valid against a third party, or
outsider. Id. Agents of parties to a contract are considered parties for the purpose of the
tortious interference with contract analysis when the agents are acting within the scope of

their authority. Dutch Fork Development Group II v. SEL Properties, 2012 WL

S

3667374, *5 (S.C. 2012),
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Because the Plaintiffs had not entered into a contract for the purchase of the
property at the time that they released their right to purchase it, Plaintiffs have failed to
prove all of the elements. In addition, Stacy Kirk and GEA were agents of the
owners/sellers of the party, so they cannot be liable for this claim. Defendants are
entitled to summary judgment as to the Third Cause of Action alleging Tortious
Interference with Contract.

Unfair Trade Practice Claim

A claim is actionable under the South Carolina Unfair Trade Practices Act
(“SCUTPA”) if the plaintiff can prove (1) unfair or deceptive acts or practices in the
conduct of any business; (2) the alleged unfair and deceptive acts affect the public
interest of South Carolina; and (3) monetary or property loss caused by the unfair or
deceptive act. Plaintiffs presented no evidence that the alleged unfair and deceptive acts,
of making allegedly false statements about the amount of a pre-opening bid at a real

estate auction, affected the public interest of South Carolina.

In Schnellmann v. Roettger, 627 S.E.2d 742, 745 (S.C. Ct. App. 2006) affd as

modified, 645 S.E.2d 239 (2007), the buyer of real property alleged that the seller

violated the SCUTPA by making an allegedly false statement concerning the number of
square feet in a home. On appeal, the South Carolina Court of Appeals affirmed the trial
court’s decision because no evidence was presented that the seller had previously

misrepresented square footages or that “any procedure regularly employed by” the seller

would cause the misstatement to be made again. Id. at 746. Plaintiffs failed to present

Tz

any such evidence in this case.
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The Court grants summary judgment to the Defendants as to the Fourth Cause of

Action alleging a violation of SCUTPA.
Promissory Estoppel Claim

The elements of a promissory estoppel cause of action are (1) the presence of a
promise unambiguous in its terms; (2) reasonable reliance on the promise; (3) the reliance
was expected and foreseeable; and (4) injury in reliance on the promise. Satcher v.
Satcher, 351 8.C. 477, 483-84 570 S.E.2d 535, 538 (Ct. App. 2002). The applicability of
the doctrine of promissory estoppel depends on whether the refusal to apply it would
virtually sanction the perpetration of fraud or would result in other injustice. Citizens

Bank v. Gregory's Warehouse, Inc., 297 S.C. 151, 154, 375 S.E.2d 316, 318 (Ct. App.

1988).

Plaintiffs stated that the alleged unambiguous promise was that the high bidder at
the auction would own the Balcony. However, there was no such promise made, because
there were many steps to fulfill between bidding and owning the property. In addition,
Plaintiffs testified that they did not lose anything out of pocket from participating in the
auction,

Defendants are entitled to summary judgment as to the Sixth Cause of Action
alleging Promissory Estoppel.

Fraud Claim

Plaintiff’s Fifth Cause of Action alleges fraud. The Court concludes that there are
material issues of fact that preclude summary judgment as to this claim.

IT IS, THEREFORE, ORDERED that Defendant Valaria Devine is granted

summary judgment as to all causes of action asserted against her, except that, if Plaintiffs
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obtain a judgment against the remaining Defendants, they may attempt to prove a
piercing the corporate veil / alter ego claim to the Court.

IT IS FURTHER ORDERED that Defendant Grand Estates Advertising, LLC, is
granted summary judgment.

IT IS FURTHER ORDERED that all Defendants are granted summary judgment
as to the Second Cause of Action alleging Negligence, Recklessness and Wilfullness; as
to the Third Cause of Action alleging Tortious Interference with Contract; as to the
Fourth Cause of Action alleging a violation of the South Carolina Unfair Trade Practice
Act; and as to the Sixth Cause of Action alleging Promissory Estoppel.

IT IS FURTHER ORDERED that the Motion for Summary Judgment of
Defendants, 4K&D Corporation, dba Grand Estates Auction Company, and Stacy Kirk,
as to the First Cause of Action alleging Fraud is denied.

AND IT IS SO ORDERED.

Doyet A. Early, [II &~
Presiding Judge

Bamberg, S.C.

June 4, 2014
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