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I1.

STATEMENT: OF ISSUES ON APPEAL

v |
Did the Commission err in exercising jurisdictioril over Respondent’s change of condition
claim, where Respondent did not follow the procedural requirements for claiming a
change of condition? : e
Did the Commission err in finding that Respondent sustained a change of condition for
the worse, thus entitling him to future medical treatment and reimbursement of all
expenses associated with such treatment, when' the reliable, probative and substantial

evidence in the record does not support a change of condition?



STATEMENT OF THE CASE
This is an appAeal by Spartanburg Steel Prloduc'ts, Inc (“Appellant”) from a decision' of the
South Carolina Workers’” Compensation Commission ﬁnﬁding that Shannon équ (“Responde.m”_)
sustained a change of condition for the wor'se‘.l Apﬁellant submits the Commission lacked
jurisdiction to consider Respond’ent’s change of condition claim. /—\pp-ellanl further submits the
Cqmmission’s decision is clearly erroneous in light 9f§ the reliable, probative, and substantial

evidence in the record that indicates Respondent did nbt sustain a change of condition for the

|
!
i

worse.

Respondent sustained a chpénsable injury by acécid‘ent to his Jumbar spine on September
17, 2007. By Decision and Order dated June 8, 2011, Commissioner Avery B. Wilkerson, Jr,
awarded Respondent t\-zver’ny'—ﬁve percent (25%) perma‘nent partial disability\to the spine. He
further ordered that Respondent was entitled to future medical treatment pursuant to Dodge v.
Bruccoli as directed by Dr. Phillip LaTouretté ovn his Form 14B dated June 16, 2010.
Specifically, Dr. LaTourette noted -Respondent would réquire future medical care related to the
work injury in the form of medicatiion\s for pain, psychological evaluation and treatment, spinal
injections an(i physical therapy. - ’ .

Appellant paid the fwenty—ﬁvg percent (25%) avxf/ard on June 27, 2011. Respondent was
initiaily represented b.y attorney Tom Gagne; On Majy 9, 2012, Mr. Gagne filed a Form S'O

(notice of claim only) on Respondent’s behalrf, allefg,infg a change of condition for the worse.

Attached to this Form 50 was a written medical repor‘[?i and questionnaire from Dr. Yashbir T.

i

Rana.
On May 17, 2013, Respondent retained Ryan Montgomery as counsel and terminated his

relationship with Mr. Gagne. Mr. Montgomery filed-a Form 50 request for hearing on



Respondent’s behalf én May 17; 2013'. No mention Wéé made on Mr. Montg@mery’s May 2013
F’orm 50 that Respbndent was alleging a change of éondition. Furthermore, there were no
medical rep(;rts attached to the May,2013 Form 50. Mr Montgomery filed an Amended. Form
50 request for hearing onAAugu.st 9, 2013, alleging a change of condition. No medical reports

‘were attached to the August 2013 Form 50.

The' parties came Before t.he honorablé Susalgl S. Barden on September 27, 2013.
Commissioner Barden issued a Decisidn and Order on November 2_5, 2013, finding Respondent
had sustained a change of condition for the worse. She further found Respondent had not
reached maximum medical improvement and was entitled to ongoing medical treatment withl Dr.
Charles Kanos. She ordered Appellant to reimburse Respondent for any and all expenses and co-
pays associated with Respondent’s treafmé:nt With Dr. :Kanos, in addition to reimbursement of
Respondent’s $25.‘O‘O fee for a Motion to Co;lipel.

Appellant properly ﬁled a Form 30lRequest fQ?r Commission Review on December 9,
2013. ,The parties were heard at a hearing‘bé‘f‘o.re the Fflll COmmission on March 17, 20i21. On
May 20, 2014, the C;)mmission issued a Decision & Order affirming the H;aring

Commissioner’s order in full. From this d¢cision, Appellant has appealed to this honorable

Court.

i
i
3
i
i

" The Form 50 is dated Méy 21, 2013, but the Certificate of Service is dated May 17, 2013.

L
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STATEMENT OF FACTS

As set forth _in Commissioner Wilkerson’s June 8, 2011 Decision and Order, Responden'l
underwent extensive medical treatment prior to his initial hearing regarding his Septembef 17,
2007 accident. Although by no means an exhaustivefsummary, Abpellant highlights several
aspects of this treatment below. / ' |

Following the admitted injury to his Spine on Sepitember 17,2007, Respondent underwent

1 . .

conservative treatment With Dr. Robert Flandry which% included anti-inflammatory medication
and epidural steroid injections for a herniated nucleus ptillposus at L5-S1. Respondent continued
to uvndergo‘conservative treatment (narcotic pain medication and selective nerve root ir;ject‘ions)
with Dr. Phillip LaTourette at Carol'ina Center.for Advainced Management of Pain. 0;1 May 14,
- 2009, Respondent underwent a hemilaminectomy and discectoxﬁy performed by Dr. Philip
Hodge. Dr. Hodge performed another re-exploration and discectomy at L.5-S1 on May 20, 2609.
Dr. Hodge released Respondent at maximum Amedical!improvement on August 9, 2009 with
fourteen percent (14%) impairment to the spine.v' (APA pp- 164-65.)

Respondent continued to receive pain rﬁanag'em;ent treatment from Dr. LaTourette. He

|

underwent a spinal cord stimulator trial on April 21, 2010; although it was removed two days

later dug to ineffectiveness. Respondent was thénireﬁerred to Dr. Phillip Espe for a éecond
surgical opinion. Dr. Esce noted‘that Respondent’s MERI showed degeperative discs at L4-S1
an'd\v L.5-S1 with mild to rr'moderate_ disc herniation on the‘?right. side of [.4-5. He did not consider
the scar tissue from Respondent’s prior surgery to be se?vefe. br. Esce recommended continued
pain management. (APAVpp. 165—66.)

Respondent’s treating physicians placed him a{ maximum medical improvement, and

Commissioner Wilkerson considered ind/ép'erident medical evaluations of Dr. Randolph Waid,



« : ‘ | .
Dr. Yashbir T. Rana, and Dr. Robert Schwartz prior to issuing his order. Specifically, Dr. Rana

evaluated Respondent on July 14, 2010 and’ assessed; twenty-one percent (21%) p ermanent

partial disability to Respondent’s spine. (APA pp. 166;—68.) Commiss'i(.)ner Wilkerson further

considered Reépondent’s subjective complaints. Resp(f)ndent alleged he was permanently and
totally disabled, but Commissioner Wilkerson disagreed, finding Respondent sustained twenty-
five percent (25%) permanent partial disability to his spilne. (APA pp. 168—69, 173.)

| Following Comﬁissioner Wilkerson’s order, Reépondent treated with Dr. LaTourette for
~pa'in>management and Dr. Tollison for psycho'loéical tref:atment. (APA pp. 1-128.) Respondent
underwent an additional independent medical evaluatiorfl with Dr. Yashbir T. Rana onv February
16, 2012, in which Dr. Rana. assigned the same impairrrglent to Respondent’s lUmBar spine as he

had in a previous evaluation on July 14, 2010. Dr. Ran!a further opined Respondent sustained a

worsening of condition to his spine. (APA p. 129—132;.) Respondent’s treating physician, Dr.
‘ :
LaTourette, did not believe Respondent had sustained a change of condition. (2012 Deposition

.
of Dr. LaTourette, p. 16, 1l. 1-7, p. 22, 11. 21-25-p. 23, 1. 1:—2.)

Dr. LaTourette referred Respondent to Dr. Marcfo Rodriguez at Orthopaedic Specialties.

i

Respondent presented to Dr. Rodriguez on August 15, i2012. Dr. Rodriguez recommended an
MRI, which was conducted on September 13, 2012. (APA p. 14) On October 1, 2012, Dr.
Rodriguez noted L4-5 and L5-S1 degeneration and recu1:*rent disc herniation on the left side. He

recommended a repeat laminectomy and discectomy, in addition to a fusion. (APA p. 143))

Respondent also presented to Dr. Charles Kano{s on December ‘14, 2012 and again on

|
‘February 27, 2013. Dr. Kanos recommended a CT myelogram. (APA p. 149, 152-53.) After
. . ) i .
reviewing the CT myelogram, Dr. Kanos recommendeili a L5-S1 decompression and left L4-5
foraminotomy. (APA pp. 155¢-d.)
| | |



Video surveillance of Respondent on Novembeﬁr 53, 2012 shows Respondent working
under the hood of a vehicle for approximately an holgr. During the course of the video, he
carried a hydraulic jaék, filled a radiator, pulledha jack sitand, and used other tools. ‘Other video
submitted into evidence shows Respondent jumping ‘:after a football. (Surveillance Videos
5/6/2012 and‘11/23/.2012..) Prior to Respondex-it"s init:ial hearing,‘ he was offered a light duty

. | ‘

position with Spartanburg Steel, but to date he has not contacted Sparlanbu'rg'Steel with respect

to the light duty position. (Hearing Transcript pp. 27-29.)4 S




ARGUMENT
The South Carolina Administfative Procedurés Act establishes the .s'tandard for judicial

review of decisions by the Workers’ Compensation Comnmission. Lark v. Bi-Lo, 276 S.C. 130,

276 S.E.2d 304 (1981). Appellant submits that this base concerns issues of law and of fact;
therefore, two sepafate standards of review are applicéi)le. Under the APA, a reviewing court

can reverse or modify the decision of the Comfnission';'if the substantial rights of the appellant
|

have been prejudiced because the decision is affected byjan error of law or is clearly erroneous in
_ , .

light of the reliable, probative, and substantial evidence;in the whole record. S.C. Code Ann. §

1—23-‘380(5)(d),(e) (Supp. 2013); Transp. Ins. Co. v. S.C.? Second Injury Fund, 389 S.C, 422, 427,

699 S.E.2d 687, 689-90 (2010). Substantial-evidence is !‘;not a mere scintilla of evidence nor the

evidence viewed blindly from one side of the case, but is evidence which, considering the record

'
P

. ! . . :
as a whole, would allow reasonable minds to reach theisame conclusion that the administrative

agency reached or must have reached in order to justify, its action.” Lark, 275 S.C. at 135, 276

i

S.E.2d at 306.

Appellant respectfully submits that. the Comnfuission committed an error of law in
exercising jurisdiction over Respondent’s change of condition claim. Appellant further submits
that reasonable minds would not reach the same conclusion that the Commission reached in this

i
case, namely that Respondent sustained a change of condition. In light of these errors, Appellant
requests that this honorable Court.reverse the decision.of the Commission.

i

|

1. The Commission erred in concluding it had |u}'1sdlct10n to consider Respondent’s

change of condition claim, as Respondent did not meet the procedural rcqulrc ments
for filing an application for review on a changc of condition.

The Commission was without Jurlsdlctlon to C0n51der the Respondent’s claim for a

|

change of condition for the worse. Respondent’s application for review on a change of condition

! |
i /
1
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|

|

|
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was not made within twelve months of the date of the last payment of compensation.
' Respondent’s May 2012 Form 50 did not request a hearing, nof did it have attached a medical

report indicating a change of condition for the worse. jlAlthough filed well outside the twelve

imonth review period, Respondent’s May 2013 Forr'ni 50 requested a hearing but made no
t

mention of a change of condition, and Respondent’s August 2013 Form 50 requested a hearing

and mentioned a change of condition, but attached no medical report as required by the workers’
|
| .

compensation regulations. Therefore, Respondent’s chalnge of condition claim should have been
: ' !
barred based on these procedural deficiencies. ;
. e
A. Respondent did not timely file an application for review of an award on a
change of condition as required by South Carolina Code Scction 42-17-90.

, . } !
Respondent’s change of condition claim is barred as he did not file an application for

review w1th1n twelve months of the payment -of the award under Commissioner Wilkerson’s
/

Decision and Order. South Carolina Code Section 42 17-90 prov1des the Comm1ssron may
l

review an award and, where the preponderance of the evrdence establishes a change of condition,

may make an award increasing the amountcompengsation previously awarded. However,

“review must not be made after twelve months fr{om the date of the last payrnent of

compensation pursuant to an award provided by this tltle.” S.C. Code § 42-17-90(A) (Supp.
2012). . ‘ l
. , |

~ The statute contemplates that a claimant seekingl; review must file a request for hearing

and not only a notice of claim.' The Commission has ?juri'sdiction over a change of condition

claim where the application for review is filed within twelve months after the last payment of

compensatron Allen v. Benson Outdoor AdvertlsmgCo 236 S.C. 22,31, 112 S.E.2d 722, 726

(1960). In Allen the appellant employer and 1nsurance carrier argued that the applloauon -for
~ l

review must be heard by the Commlssmn within the statutory one year period. They argued the

|
|



Commission was without jurisdiction to review the original award where the last payment of

. i ¢
compensation on the original award was made on November 7, 1957 and the application for

review was filed on September 29, 1958, but there was Iélo‘hearing-un\til November 19, 1958. 1d.

. i

at 29-30, 1172‘ S.E.2d at 725. The South Carolina Supreme Court rejected the appellants’

argument that Section 72-359, the statute in effect at the time, contemplated that the Commission

must hold a hearing within-the one year period. The ‘Court noted “Iw]e have gone no further
than to hold that the applicatioﬁ.fér review must bé mac;le within one year after the last payment
.of compensation.” Id. at 30, 112 S.E.Qd a;t‘ -725—26 (emp}flasis added).

In the instant case, the last payment of compen%ation was made on June 27, 2011. On
May 9, 2012, Respondent’s counsel filed a Form 50% notice of claim only for a chaﬁge of
condition. He did not request a hearing at that-time. A ‘fhearing was not requested until May 17,
2013, and, even then, there was no rﬁénﬁon of a change ;of condition. As such, it was nearly two

: i

years aftgr Appellant’s last payment of compensation jto' Respondent on June 27, 2011 that a

hearing was finally requested on the change of condition!
1

While Allen reflects the Court’s reluctance to éllow a claimant’s change of condition

1

claim to depend on the schedule of the Commission, Appellant submits that S.C. Code Ann. §
42-17-90 contemplates that a claimant seeking review will have sustained a change of condition
such that he or she would be prepared to go to hearing on the issue on or around the twelve

month review pertod.

~ Because of the decision of the Commission in the instant case, Respondent was allowed
to come before the Commission over two' years after he received his initial award. The
. . !

Commission allowed Respondent’s filing of a Form SOEnotice of claim only on May 9, 2012 to

toll the twelve month limitations period. Appellant submits the South Carolina legislature



provided no tolling mechanism in Sec'tion‘42-17-:90 and it wés errér for the.C'omm)ission 10
conéludé that Respoﬁdent’s May 2012 F'orm 50 tolled th%ﬂ -applicable time limits.

Section 42-17-90 sets forth a twelve month lirr{iitation period to file an application for
review. “The cardinal rule of statutory construction 1s| that w‘or:ds used in a statute should be

given their plain and ordinary meaning unless something in the statute requires a different

interpretation . . . .” Seckinger v. The Vessel “Excalibtﬁtr,” 326 S.C. 382, 387, 483 S.E.2d 775,
) : oo .
777 (Ct. App. 1997). Appellant submits that the plaingmeaning of application for review does

|
|

not contemplate an application to toll the statute by ;ﬁling a notice of claim only. Rather,

application for review contemplates that some review—or hearing—is being requested such that
some decision can be made.
;
To construe the meaning of the phrase otherwise would result in the unintended
consequence of employers and insurance carriers ; waiting indefinitely for a workers’

i

compensation claimant to bring his change of condition:claim to hearing. Claimants seeking an

1
o
{
|

additional award following their initial hearing wogld neled only to file a Form 50 notice of claim
in order to toll the 1imitations. period, thereby giving t!hc;m no time limivtation‘ under which to
devélop their change of condi‘tilon claims. Although enﬂiployers and insurance carriers would be
put on notice of a potential change of condition by the f?lling of a cléim only, allowing 'tY)1e Form
50 notice of claim to toll the twelve month lirﬁitations périod would render meéningless the ‘lime
- limitation created by thé legislature and designatéd %in Section 42-17-90 for a change of"
condition.

Because Respondent did not file an applicaltion for review within the statutory twelve

month period, the Commission did not have jurisdiction over the claim. As such, the.

Commission erred in considering the merits of Respondent’s change of condition claim.
[
!
|
i

10



B. The plain language of Regulation 67-602(C) identifies a hearmg request form.

Appellanl contends that the language of Regulallon 67- 602(C) discussed in more detail
below, contemplates a hearing request in a claim 1‘r!1volvmg a change of condition.’ The
regulétion sets forth the requirement that a fnedical. rep(;rt indicating a change of condition must
be attached to the hearing' request form. S.C. Code A}nn. Regs."67—602(C) (1987). The plain

meaning of the regulation suggests a request for hearing and not only a notice of claim.

C. Respondent did not follow the procedural requirements of Regulation 67-
602(C) in that he did not attach to his hearing request form a medical report
indicating a change in his condition. ' :

Regulation 67-602(C) prov1des that “the r.novmg-gyparty must attach to the hearing request
form a medical repori(s) indicating a change in the &laimant 's condition.” S.C. Codé Ann.
Regs. § 67-602(C) (Supp. 2012) (emphasis added). This rule is mandatory. Along with the

claimant’s hearing request form, it is imperative that a redical report indicating a change in the
claimant’s condition be attached. |

1. Dr. Rana’s report did not indicate a change in Respondent’s condition.

With Respondent’s May 9, 2012 Form 50 rot requesting a hearing, Respondent attached
a medical report and questionnaire of Dr. Rané. This report did not eoxnply with the
requirements of Regulatlon 67-602(C), as it did not indicate a change in the Respondent’s
condltlon On July 14, 2010 Dr. Rana assessed Respondent as having twenty-one percent (21%)

permanent partial impairment -to the spme. On February 16, 2012, Dr. Rana assessed
Respondent as having twenty-one percent (21%) permainent partial impairment to the spine and

five percent (5%) permanent partial impairment tothe thoracic spine. (APA pp. 167, 178 and

181.) Because an injury to Respondent’s thoracic spine was not at issue in the initial hearing;

there could be no change of condition to the thoracic spine based upon the original award.



Moreover, nowhere in his report do¢s Dr. Rana causally relate Respo‘ndent’s thoracic condition
to his September 17, 2007 work ac'cident. Appellant sfubfnits that, inherently, there can be no
change of condition if Respondem’é maximum medical improvement sfatus and impairment
rating were unchanged subseq'uent to the last payment of; éompensation.

Dr. Rana also completed a medical ques‘tionnazire, in which' he checked “Yes” to the
question of Whether Respondent “most probably préxirrélately suffered a worsening of condition
to his spine.” (APA p.‘181.) Nowhere iln this questionnz:lire nor in Dr. Rana’s medical report was
there a reference to a tirﬁe périod indicating when Resp(;ndcnt suffered a worsening of condition
of his spine. (APA pp. 178-181.) Df. Rana last evaluated Respondent on July 14, 2010. (APA

-p. 178.) The initial hearing in this case took place on March 17, 2011. (APA p. '160.) "1t is
unclear from Dr. Rana’s report whether, in his opinion, Respondent suffered a “worsening of
condition to his spiﬁe” in the nine months. between hzis initial evaluation and the underlying

hearing in March of 2011 or in the time following Commissioner Wilkerson’s initial award in

!
June of 2011. 5

-~ i

2. Dr: Rana’s report was nebulous.

i

Appellant submits that the factual foundation of Dr. Rana’s report is nebulous and is thus
inadmissible. An expert opinion “must be based upon facts ... sufficient to form a basis for an

N . i
opinion. . . . Expert opinion is inadmissible if its factual? foundation is nebulous.” Young v. Tide

Craft, Inc., 270 S.C. 453, 468, 242 S.E.2d 671, 678 (1978). An opinion lacks probati\}e value if

N

the factual or undérlying basis for the expert’s opinion is not set forth. 1d. In his February. 2012

report, Dr. Rana notes that he reviewed records from Carolinas Center for Advanced

Management of Pain and David Tollison, Ph.D. He further notes that treatment since
Respondent’s prior evaluation included psychological lécounseling and transforaminal epidural

( I
12



steroid injections. (APA p. 178.) However, he gives. no reasoning behind his opinion that

Respondent “most probably proximalely suffered a worsening of condition.” He goes on to
_ 1 o
assign the exact same impairment rating to the lumbar Spine as he did in 2010 and he gives no

indication as to what time period he considered whenf coming to the eonclusion Respondent
suffered a worsening of his,condition. (APA p. 181.) i

In Finding of Fact No. 18, the Conimission noted it was unwilling to - “punish”
Respondent for any deficiencies with regard to ’Dr.gRana’s opinion, ‘when the authorized
_ treatment ree/erds supported an- opinion of a Worsene';cl condition. In the sanﬂe finding, the
.Commission mentioned that Dr. Rana’s findings of MMI were not dispositive and noted that
Commuission’s role was to adjudicate the merits of a claiim. (Appellate Panel Decision & Order

p. 14) While Appellant disagrees that the authorized treatment records support an opinion of a .

worsened condition, even if these records did support such a finding, the records came: into
: i

. {
existence well after Dr. Rana’s opinion. Appellant contends that the regulation requiring
supporting medical documentation of a change of condition does not contemplate a report such
as Dr. Rana’s and that the report did not comply with the Commission’s regulations.

D Neither of Respondent’ hearlng requests were accompamed by a medical
réport indicating a change in Respondent’s condition.

!

Following Respondent s filing of the May 9, 2012 Form 50 claim only, he also filed a

| .
May 17, 2013 Form 50 requesting a hearing and an Aug?ist 9, 2013 amended Form 50 requesting
\tl . . .

a hearing. Respondent did not submit medical reports with either of these requests for hearing.

As such, Appellant submits that this claim should be barred due to failure to comply with

Regulation 67-602(C), which requires a medical report; indicating a change of condition to be
|

1

attached to the hearing request form. B



" As set forth above, Séction 42-17-90 and Regula;tion 67—602(C) contemplate a change of

* condition within twelve months of the last payment of C(;)mpensation. These rules do not suggest
: i '

i o .
that a Respondent can toll the statute by filing a claim|only. A claimant further should not be -
. | | . :
permitted to toll the statute by attaching the medical report of a physician who (1) offers no
: _ N : -

factual basis for his opinion and (2) indicates no actual ‘change in Respondent’s condition, with

the exception of a “yes” check mark sﬁggesting a worse;ning of Respondent’s' condition but with

no reference to a time period when that wdrsening took p?lace.

The Commission’s deéision to allow Respondené to circumvent these rules is contrary to

the intended pﬁrpose and application of Section 42-17-96 and Regulation 67-602(C). Therefore,
| :

Appellant requests that this ,ho‘norable Courl reverse the:decision of the Commission in allowing

this claim to go forward.

IL The reliable, probative, and substantial evidence in the record establishes
Respondent has not sustained a change of condition for the worse, and the
Commission erred in finding otherwise and in ordering additional medical
treatment in light of the same. ' )

1
i

S.C. Code Ann. § 42-17-90 provides ‘l‘the commgission may review an award and on that
S review may make an award ending, dimixllishing,i or i;ncreasing-the compensation previously
awarded, on proof by a preponderance of the evidence tI;at lhére has been a change of Icohd/lion
caused by the original injury, after the last payment oiﬁ“ compensation.” A'change in condition

means a change in the physical condition of the claimant as a result of the original injury

occurring after the first award. Cromer v. Newberry Cotton Mills, 201 S.C. 439, 23 S.E.2d 19

(1943), Causby v. Rock Hill Printing & Finishing Co., 249 S.C. 225, 153 S.E.2d 697 (1967).

i
!
i
|
i
|
i
|
!
i
|
|
i
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A. The substantial evidence in the record does inot support Respondent’s change of
condition claim. i

There can be no change of condition where a-claimant’s complaints and medical findings -
prior to an initial award are essentially the same as his complaints and medical findings

presented in a change of condition action. Robbins v. Walgreens, 375 S.C. 259,.263, 652 S.E.2d

90, 92 (Ct.' App. 2007). In Robbiné, therclaimant‘ihjurted his back on April 13, 2003. He was
. ; . ‘

R !
diagnosed with degenerative disc disease at levels L1-2 and L2-3, with foraminal compression

causing lumbar spine radiculopathy, and lumbar stenosifs. Robbins returned to work and seﬁled
his workers’ compensation claim with Walgreens on March 12, 2004: Id. at 262, 652 S.E.2d a?
92. A 'montﬁ later; the claiménf continued to ,compléi;n of back .pain thét never abated. His‘
authorized treating physician, Who had relel.ased him at r?na*imum medical; improvement prior to
seftlement, diagnosed decfeased lvumba-rv motion and I recommended further treatment. He
suggested the claimant stop wofking. I_d_ at 262—63,&652 S.E.2d at 92. Another phys/ician
diagnosed him with disc aegéﬁeration at L1-2 and L2-3 \%vith loss of disc height and éignal. 1d.
The Court of Appeals‘agreed that the claimanti had not suffered, a physical change of

condition for the worse afising out of the érigi.nal injur}i;/. Although the claimant testified at thé

hearing that his back pain was “much worse” than it was at the time he settled his original claim,

t
I

o |
the Court agreed that the claimant’s ‘complaints prior to the settlement agreement were

3

esséntially the same as they were after the settlement aéreemént. Id. at 265, 652 S.E.2d at 94.

i

Moreover, the results of the MRIs prior to and after thei settlement of his original claim showed

degenerative disc disease at L1-2 and L2-3. Id. Theriefore, the évjdence before and after the

. settlement of his original claim showed the same condition, not a changed one. Id.

§
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In. the instant case, Appellant does not deny that Respondent sustained a serious back

injury. Appellant further does not deny that Respondenjt cdntiﬁu_es to experience pain due to his

2007 injury. However, Appellant denies that Respondent has sustained a change in his physical

i
l

- condition since his initial hearing and payment of the aV\?/ard. Respondent alleged permanent and

total disability at the hearing before Commissioner.Wilkerson (APA p. 163.) He described his

pain as constantly a 7 out of 10, with stabbing pain, tinéling, numbness, and radiating pain into

his left leg. (APA p. 168) He testified he took é multitﬁde of drugs and could not play with his
children or participate in hobbies he once copld. HeE further did not believe he could work.
(APA pp. 168-69.)
Respondent}s complaints and diagnoses have remained the same since the initial hearing.
Dr. LaTourette’s diagnosis—post-laminectomy pain syr;ldrome—lhas been the same for three or
i

four years. (2013 Deposition of Dr. LaTourette, p. 61,: II. 11-14, 22-24.) Dr. LaTourette also
: _ I
stated in August of 2012 — over twelve months after th:e last payment of compensation on June

E |
27, 2011 pursuant to Commissioner Wilkerson’s award.— that he did not think Respondent had

1

sustained a change of chditioﬁ at that time. (2012' Deﬁosition of Dr. LaTourette, p. 16, H. 1-7,
p. 22, 1. 21-25-p. 23, 1. 1-2.). He further declinedrto c]filange his impairment raﬁng that he had
assigned in February of .2011 and stated that Respo%ndent had reached maximum medical
imprdvement (Id., p. 16, 1L 16—18, p. 17,11. 3-5.) He lat?er tesﬁﬁed that Respondent may be able

to do more physically than the doctor may have previbusly thought. (2013 ‘Deposition of Dr.

!

LaTourette p. 38, 1. 7-16.)

The Commission noted in its eighth finding of fact that Respondent has post-surgical scar

§
i

tissue formation. However, such scar tissue was present prior to Respondent’s initial award, and

}

Dr. Esce commented on the same. (APA p. 166.) Ons February 27, 2013, Dr. Kanos noted a

|

i
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moderate bulge at L4-5 worse on the right causing sofne.foraminal stenosis and post-surgical
: 'changes at L5-S1. (APA p. 152) Dr. Esce had essentialfy the same observations prior to

Respondent’s first award. (APA p. 166.) Moreover, D:r. LaTourette noted that, with respect to

!

the L4-5 disc bulge, the MRI from April of 2009 and the MRI from September 13', 2012, were
i .

essentially idéntical, notwithstanding an annular tear. (2b13 Deposition of Dr. LaTourette, p. 57,
. - | o ‘
1. 13-25 —p. 58, 1. 1-12) He further noted the Respondent could have experienced an irritation of

a nerve root due to the disc protrusion that was preseﬁt; in April of 2009. As such, the annular
tear may have had no effect on Regpondent’s current syrrﬁlptbms. (1d., p. 5>9, 1.20-25))

| Finally, similar to the glaimam in R&l;b_i_n_s, V\%’hO complained of persistént pain, Dr.
LaTourette testified in his 'depolsition‘ that he cguld ngot.tell if Respondent had a change of
condition or a persistence of significant pain. ‘(I_c_i_., p- 53;, 1. 21-25 — p. 54, 1. 1.) Respondent -had
i

already alleged permanent and total disabilﬁy at the L‘mderlying hearing and he continued to

allege the same. Applying_fhe rule in Robbins to the instant case, Appellant respectfully. submits

that the Commission erred in finding any change in Respondent’s condition, as the evidence

i
1

suggests Substantially the same condition before and after the initial award.
‘ : |
B. Respondent’s current condition is merely a natural progression of his initial injury

L. . . I
and accompanying degenerative disease. i

|
“[A] -condition due solely to natural progreésioh of a preexisting disease is not
_ / ; eXIS

1

compensable.” Carter v. Verizon Wireless, 757 S.E.2d z528, 532 (Ct: App. 2014) (citing Brown

1

v. R.L. Jordan Oil Co., 291 S.C. 272, 275, 353 S.E.2d _2;80, 282 (1987)). In Carter, the claimant
. | :

alleged a change of condition to her injured knee. 'Dr Grady testified that her knee had

“materially worsened” ciue to natural degeneration ané:l agreed that the claimant's worsening

condition was "more ofé degenerative, ‘insid‘ious, slowg problem" rather than "acute in nature.”

Id. The Commission found the claimant did not sustaina compensable change of condition, and

17|



the Court of Appeals agreed, noting that the claimant’s condition was the result of the natural

i
i

progression of her Pre-existing degenerative joint disease and not the result of her original
injury. Id.l ‘ . i : |

In the case at hand,.Commissioner Wilkerson noted in hlS June 2011 Decision & Order
Respondent’s degenerative disc disease at L4-SI an%d L5-S1 with mild to mederate discb
herniation on the right si’de ef L4-5. (APA p. 166.) Fojllowing the initial award, Dr. Rodriguez

noted on October 1, 2012, that his overall assessment was L4-L5 and LS—VSI, degenerative disc,
but recurrent-disc herniation on the left side. This Cohs‘ftituted a second recurrent herniation and

i

‘ _ . ! ,
third herniation overall. (APA p. 143.) Dr. Kanos al‘so noted in his recommendation for an

(

additional left L5-S1 decompression and left L4-5 forammotomy that Respondent could still be

1
'

hurting even after thls surgery. (APA p. 153)) N
Appellant submits that the reliable, probative fand substantial evidence in the record
reveals Respondent’s degenerative - disc condition and predisposition for recurrent disc

herniation. As such, Respondent’s current condition is ‘a natural progression of his pre-existing

l

problems and not a change of condition. }

C. To the extent the Commission was persuaded by cvidence suggesting physical
changes to Respondent’s spine, such evidence came into being well outsldc the
twelve month limitations period for a change 0f condition claim.

Appellant does not deny, as.the Commission fnoted in its ninth finding of, fact, that

Respondent presented questionnaires from Dr. Rodriguez (APA p. 146), Dr. Kanos (APA' p.

155A), and Dr. LaTourette (APA p. 128A) in which the)i/ checked an option suggesting a change

in Respondent’s condition. However, these questionnaires were not completed until June 12,
| .

2013, Aﬁgust 8, 201‘3, and September 13, 2013,4 respecti\f/ely. These opinions were rendered well

after the twelve month limitations period that is contempﬁlated in S.C. Code § 42-17-90.

!
1
i
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Moreover, in Finding of Fact No. 8, the Commission cited several records to support its

finding that Respondent’s lumbar spine condition worsened. All of the treatment records cited in

APA p. 75 onward came into exisience after the twelve Iil’lOIlth limitations period. Respondent’s
_ : |

treatment records from August 24, 2011 (APA pp. 5-6)% to May 23, 2012 (APA p. 57-59) were :
the -only records cited thét existed within'the twelve rr%onth limitations pefiod. These records
noted Respondent’s .squective complaints.of incr-eased ‘pain, but they did not state Requndent
~ had sustained a change of condition. Dr. LaTourette opifned‘on August 13, 2012 that Respond'em
'had sustained no change of condition. (2012 Dep’ositiofl of Dr. LaTourette, p. 16, 1l. 1-7, p. 22,
1. 21-25-p. 23, 1. 1-2.) Dr. LaTourette élso stated in Au:gust of 2012 that Respondent’s péin had
remained relatively s?abie and that he was pro‘vidfhé basically maiﬁtenance/pallialive care.
(2612 Deposition of Dr. LaTourette, p. 16, ll 8-9, pp. 23; II. 1-2.) As such, as of August of 2012,
Appellant bad no reason to believe Respondent had susta;ined a chlange of ;:ondition. |

| Appellant 'note.s also that Rgsponde_nt testified a%[ the hearing in September of 2013 that
his pain Bad gotten worse “over the last_ seven, eight, ninie months.’.’ (Hr'g Tr. p. 22, 1. 25-p. 23, 1.
1-2.) This time pe’fiod is ir.relevar;t for the purposes of a change of condition because it was well

'

{
outside the twelve month limitations period for a change|of condition claim.

Tﬁe Commission placed weight on the fact that iRespondent requested a second surgical
. opinion in December of 2011. However, affer that datef, Respondent saw Dr. Raﬁa, who opined
Respondent had reached maximum medical improviement and would need ongoing pain
management. (APA p. 131.) No me‘nti’on was made off surgery at that time. Furthermore, afier
that date, Dr. LaTourette opined Respondent had not. su;tained a change of céndition and that he

did not anticipate that Respondent would have surgery, as there was not much that could be done

for scar tissue. (2012 Deposition of Dr. LaTourette, p. 23, 1. 1-2, p. 24, 11. 22-25))
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The Cbmmission further highlightéd the facfthiat Respondent had undergone multiple

injections since the date of his permanency award. However, such injection’ treatment was

: S i
contemplated by Commissioner Wilkerson in his-order, and the mere fact that Respondent has.

i

undergone such treatment is not persuasivé evidence of ia change of condition, as it was ordered

in the underlying case. _ ’ ' |

The Commission noted that it considered the vidéo surveillance, but it did not persuade it
i .

to deviate from its decision. However, Dr. LaTourette ﬁoted “I think that video is signiﬁcant iﬁ
that it shows some significant amount of ébility to do pHysical things.” (2013 Deposition of Dr.
LaT ourette, p. 33,1. 11-13.) He.furthef noted there was a good chance that Respondent has éomc
-sympto'm magnification. (Id., p. 34, 1. 20-23)." The Commission’s eleventh finding of fact d(;es
not take into account Dr. LaTourette’s opinion in this reéard. |

Given the reasons set out above, Appellant res:pectfully submits that the Commission

erred in its conclusion that Respondent sustainéd a change of condition. To the extent any

persuasi've evidence was submitted to suggest a change in Respondent’s condition following the -

‘last payment of compensation, it came into being well outside the twelve month limitations

period fora change of condition claim and should not have been considered.

"~ D. Given that Respondent has not sustained a 'c:hangc of condition for the worse, the
Commission erred in finding that Respondent has not reached maximum medical
improvement and is entitled to medical treat?ment, from Dr. Kanos, in addition to
reimbursement of expenses associated with Drl Kanos’ treatment.

Pursuant to South Carolina Code Annotated Sect;idn 42-15-60, medical treatment shall be
provided that is medically necessary, causally related an(;i will tend to lessen Respondent’s period

of disability. S.C. Code Ann. § 42-15-60. Based on S;ectiori 42-17-90, Regulation 67-602(C),
| . .

and the arguments set forth above, Respondent’s charige of condition claim was barred and,

|
i
{
|
i
I
{
|
i
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further, he sustained no change of condition. Therefore, Respondent is only entitled to future

|

medical 'treatment as set'forth in Commissionet Wilkefsc;n’s J une 8, 2011 Decision & Order..

The Commission correctly stated in Fiﬁding of sFact No. 12 that it was unable t; 'order ,
surgery upder Cbmmissioher Wilkerson’s Order, whiéh iimited futurg‘ medicals to those listed on
Dr. LaTourette’s Form 14B (“medication . for pain, péycholdgical eval and tre{at.ment, spinal
injections and PT”). Because Rcspondentfs change of éondition claim was not properly before
the Commission, Commissioner Wilkerson’s June 8, 2@11 Decision & Order is the law of the

case the same is res judicata. See generally Johnson v. Greenwood Mills, Inc., 317 S.C. 248,

250-51, 452 S.E.2d 832, 833 (1994) (citing the circumStances under which res Judicata will be

shown, all of which are present in the instant case, as the parties and subject matter are the same

as in prior litigation and there was a prior adjudication by the Commission). As such, the

Commission erred in finding that Respondent has not reached maximum medical improvement .
. : | .

and is entitled to additional medical treatment with Dr. Kanos, including, but net limited to,”
. i
surgery. The Commission further erred in finding that Respondent is entitled to reimbursement

for the CT Myelogram and visits with Dr. Kanos. Ij{espond'ent is only entitled to medical

L

treatment previously ordered by Commissioner Wilkerson. To the extent Respondent desires
medical treatment that was not ordered by Commissioher Wilkerson, he has the means to do

receive the same under his own insurance. (Hearing Trariscript p. 25, 11. 12-25-p. 26, 11. 1-5.)
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CONCLUSION
Based on the arguments rset'out above, the Cémrfnission erred in finding that Respondent
sustained a change of condition for the worse. The Corr}mission allowed Respondent to obtain a
review of his inttial awérd over two yeérs after he %eceived payment under Commissioner
Wilkerson’s 2011 order. Such a result is contrary to the%requirements set forth in Section 42-17-
9Q and Regulation 67-602(C). While Apf)ellam does niot deny that Respondent ha; sustained a
serious back injury, the Commissi»on inappropriately c;onsidered Respondem‘”s application for

review to the Commission in 2013. Moreover, the reliable, probative, and substantial evidence

in the record does not support the Commission’s decision that Respondent sustained a change in
i

his condition following his initial award in 2011. As Esuch, Respondent is not entitled to any

further medical treatment or reimbursement for treatment received, with the exception of that

treatment which is set forth in Commissioner Wilkerson’s 2011 order. Given the reasons cited

N '
above, Appellant respectfully requests that this Court reverse the order of the Commission in its

) i
entirety. l
i
|

Respectfully submitted,

-E{rad B. Kastepfing, SC Bgf # 70328
Post-Office Box 2980 o o

55 East Camperdown Way, Suite 300 (29601)
Greenville, South Carolina 29602

(864) 239-4000

July 17, 2014 Attorneys f(f)r Appeilant

i
.
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