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STATEMENT OF ISSUE ON APPEAL
~ The plea judge erred in denyi'ng appellant’s motion for a reduction of his sentence fo
reflect what his sentence would have beén (9 to 13 years less) had he been prosécuted by the
federal government bécause the record showed that the solici;tor selectively prosecutedA
appellant as vindication for the trauma two female bank tellers éuffered via the bank -
robberies and bomb fthréa;[s, which in turn constituted due procéss and equal protection

violations.



STATEMENT OF THE CASE

Appellant DaV1d Boyd pled gu1lty t0 breach of trust Wrth fraudulent intent, forgery,
entering a. bank wrth mtent to( steal two counts of bank robbery, and two counts of
threatening to krll 1nJure and 1nt1m1date by means of an explosive devrce durmg the August :
2012 term of the Beaufort County General Sessrons Court before Judge Carmen T. Mullen. | _
Appellant was represented by Trasr Campbell and Assistant Solicitor Benjamm T. Shelton
appeared on behalf of the state.

Appellant was sentenced to an -aggregate term of thirty years imprisonment. A
sentencing reconsideration bearing was held on September 9, 2013, at the Eeaufort County
Courthouse before Judge Mullen, who denied the mdtion Afor resenten’cing.v Appellant ~

_appealed his case. This brief follows.



ARGUMENT

The plea judge erred in denying appellant’s motion for a reduction of his sentence to

“reflect what his sentence would have been (9 to 13 years less) had he been prqsecuted by the

federal government because the record showed that the solicitor selectively prosecuted

appellant as vindication for the trauma two female bank tellers suffered via the bank

robberies and bomb threats, which in turn constituted due process and equai vprotéction
violations |
- Appellant was charged with robbing a Bank of America located in Bluffton and a
Baﬁk of America located at Hilton Head Island on May 1, 2013, and on May 2, 2013,
~ respectively. Tr.6,1.19-p. 10,~1.'4. |
The solicitor réquested that appellént be sentenped to the maximum thirty-year
sentence for the bank robberies. Tr.34, lines 17-18. However, had appellant been sentenced:
in federal court for the same crimes, his sentence would have fallen within a 17-to-21-yeér
range' per the federal sentencing guideli-nes. The solicitor requested this maxnnum sentence
because of appellant’s prior (bank roi)bery) crimes,? which caused hirﬁ to v-iew appellant as
a “ticking time bomb,” and bécause of the trauma he caused two famgle bank tellers to
suffer, one of‘ whom was “nine months pregnant... and could have lost her -baby,” and the
other who “fell to the ground crying” after the robbery and requeAsted the maximum
- sentences because she still relieves the robbery daily. Tr. 6, lines 1'9-25; Tr. 8 lines 19-20;
Tr. 11, lines 12 — 16; Tr. 23, lines 6-10; Tr. 27, 1. 14 —p. 28, 1. .18; Tr. 32, 1. 25 -p- 33,1 14;

Tr. 33, lines 19-25.

'Tr.27,1. 14— p. 28, 1. 4.

2 Appellant committed two prior 1995 bank robberies in Florida. Tr. 10, 1. 5-p. 11,1 4
' 5



The solicitor added that the federal lgovernmentrdid not ’take the case because of the
government S focus on terrorlsm cases 1nstead but also because rt was obV1ous that the' »
“state was very interested in prosecutmg [appellant] ? Tr 33, l 24 — p 34 l l6 Clearly,
appellant’s case was literally grabbed by thetsollc1tor from federal prosecutors 1n ‘order to ‘
prosecute appellant, which- yvas_ tantamount to an unlawful selectiye prosecution;by'th/e ‘state
that. resulted in appellant’s ’receipt‘ of a thjrty-year sentence Awhen the:rnaximum federal
sentence he would haye receiyed would‘haye been between 17 and 21 years. . |

| In the case at bar, it vyas obvious that the solicitor was apparently profoundly moved -
by the fact that the two female tellers in ‘question __were traumatized as one of the tellers
whom appellant robbed was nine months pregnant and could have lost her baby via ’th':e ‘
trauma of the robbery, and the other bank- teller was so distraught that she “fell to the ground
crying”. after handmg over the cash money as 1nstructed and clarmed she relives the robbery .
trauma darly. The pregnant female teller, who has since moyed to Long I.sland5 New York, ‘

wrote a letter (which the solicitor’s prese_nted to the plea judge) regarding the evcnt, and the .

other teller was present at the plea proceeding in order to Verify her trauma and request .

maximum sentencingfor appellant ~The. solicitor offered the letter in question at the pleav

proceedmg and at ‘the sentencmg reconsrderatron hearing. Tr. 11, hnes 5-16; Tr. 23 lines 5- .
'15 Tr 34, lines 8-9.. The appellant not only wrote a note askmg for money, but added in the
note that he was in possess1on of a bomb Tr 6, L. 19 p.7,1. 65 Tr. 8,1.4-14."

During the sentenc1ng reconstruct1on hearmg, counsel for appellant advrsedthe plea
vJudge that appellant s sentence violated the due process and equal protect1on clauses because
the state selected h1m- out personally to. prosecute him, ‘particularly smce the sohcrtor . /

stated on the record that the state took a partrcular 1nterest, i.e, they were very interested, in



appellant’s case, and convinced th¢ federal govemmént to drop appellant’s case. This pétent
zeal in taking on appellant’s case for prosecution reei(ed of unlawful selective prosecution.
Tr.4,1.24 -p. 5, 1. 18 (Resentencing Consideration Motion Hearing Transcript). Counsel .
requested that appellant’s sentence be reduced to reflect what a comparablé sentence would
have been had he been prosecuted in federal court (i.¢. 1.7-21 years imprisonment), but for

the state’s selective prosecution of him in state coutt. App. 6, lines 4 — 16. As it stood,

appellant’s thirty-year sentence received in state court exceeded what he would have

received in federal court by 9 to 13 years. ':U‘ndoubt»edlyi, the solicitor was overly concerned

to the point of being consumed with the stress the female tellers, suffered as victims of the

robbery. Apparently, the solicitor’s iritense regard for the emotional aftermath the tellers

experienced from the bank robberies led to the unconstitutional selective prosecution of
appellant in the case.

There are two elements required to establish selective prosecution. First, one must
show that he has been singled out for y.)rosecption while other.sv similarly situated have not
been prosecuted for conduct simiiar to that for which he was prosecuted. Also, one must -

show that the government used a discriminatory basis upon which to select him for

prosecution. State v. Geer, 391 S.C. 179, 705 S.E.Zd 441 (2010) citing to United Sta‘_[esvv‘.‘
Armstrong, 517 U.S. 456 (1996). Here, it i‘s clear that due to the unique facts and
circumstances of the case, i.¢., bank and bomb charges and the traumatization of two female ,
bank tellers (one of whom could have miscarried a pre;g'nancy),vappellant was singled out fof
prosecution by the soiicitor W};en other rébberé, who were foftunéte enough to v‘approach'
tellers who suffered | no .i‘l’l "effects ' from ‘an"y. robberies were not, in Qrder -tt.)_' achieve. '

vindication for the traumatized tellefs in question and ended up being targeted (unlawfully



selected) for prosecution. ' Also, the discriminatory chus on appellant’s gender, that being
male, played a role in that he (this male of the opposite 'sex) frightened these females~tell¢rs
whom the solicitor assumed to be “the weaker sex.” |

: The selec'tivé prosecution of appellaﬁt that .occurred in thfs case violated appellant’s
equal protection and due process ri'ght‘s guaranteed under the Fifth gnd Fourteenth
Amendménts to the United States Constitution and Article 1, Séction 3 ‘of the South

Carolina State Constitution.

CONCLUSION

Based on the foregoing argument, appellant requests that his sentences be vacated
and his case remanded for a new sentencing hearing, or in the alternate that his case be
remanded for a new guilty plea proceeding.

'Respectfully submitted

Appellate Defender

Deputy Chief
ATTORNEY FOR APPELLANT

This 21st day of July, 2014,
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THE STATE,
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for David Boyd states: |

1. She is Dép;lty Chief Appellaté Defender for the South Carolina Ofﬁce of |
Appellate Defense, and was appointed to represent appellant. -

2. She has reviewéd the recérd of appellant’s trial before Judgé Carrrien T.
Mullen, which was held on August 29, 2013, and, in hei‘ opinion, the appeal is without legal
merit sufficient to warrant a new .trialr.

3. She ‘has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 -

(1967), briefed an afguable legal issue which arose during the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for David Boyd.. -

Deputy Chief Appellate Defender
ATTORNEY FOR APPELLANT

This 21st day of July, 2014.
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DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(D True-billed indictment(s); :

(2) Entire Guilty Plea Transcript; and :

3) Entire Sentencing Reconsideration Hearing Transcript, and
(4)  Sentencing Reconsideration Hearing Motion S

- I certify that this designation éontéins no matter which is irrglevant to this appeal.
July 21st, 2014 . ZM(

WandaH. Carter/
Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
. Division of Appellate Defense
PO Box 11589
Columbia, SC 29211-1589
(803) 734-1343

Attorney for Appellant



CERTIFICATE OF COUNSEL
The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the April 15, 2014 order from the

South Carolina Supreme Court entitled “Revised Order Concerning Personal Identifying
Information and Other Sensitive Information in Appellate Court Filings.”

W/anda Carter

Deputy Chief Appellate Defender

July 21,2014

S.C. Commission on Indigent Defense
Division of Appellate Defense

. 1330 Lady Street, Suite 401
Post Office Box 11589 .
Columbia, South Carolina 29211-1589

RECEIVED
JUL 21 201
§C Courtof Appeals



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
‘ | JUL 21 2014
Appeal from Beaufort County
o SC Court of Appeals
Carmen T. Mullen, Circuit Court Judge ,
THE STATE,
- RESPONDENT,
V.
DAVID BOYD,
APPELLANT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Anders Brief of Appellant

and Designation of Matter in the above referenced case has been served upon Salley Elliott, Esquire,
at the Rembert Dehnis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; and a

copy of the Anders Brief of Appellant and Designation of Matter and Record on Appeal have been

served on Dav1d Boyd, #356852 at Mc%onal W st day of July, 2014.

& Wanda H. Cart /
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 21st day of July, 2014.

L‘%{ wLs)

Notary Publi¢ for South Carolina
My Commission Expires: _October 30, 2022 .




