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INTRODUCTION

Appellant is compelled to begin with two fundanﬁental principles that over-érch the
arguments presented in his Initial Brief. First, in the context of expert testimony, qualiﬁcétion
of an expert witness and admission of that expert’s testimony are two separate and distinct
issues. Appellant’s focus is on the later. Second, and of paramount signiﬁcaﬁce, the crimes of
“manufacturing” methamphetamine (S.C. Code Ann. § 44-53-375(B)) and “trafficking”
methamphetamine (S.C. Code Ann. § 44-53-375(C)) are separate and distinct offenses,‘ ahd proof
of “manufacturing” is in no way per se proof of “trafﬁcking.” The State has overlooked or

muddled these principles.

At trial, the State’s case relied exclusively on the expert testimony from Beth -Stuar't,ras' to
“theoretical yield.” 'Stuart- opined that uﬁder certain hypothetical circu_mstances the Appgllant
could have “theoretically” prdduced more than ten grams of methamphetamine. This was
nothing more than a “theory’; that under certain conditions, of which there was no evidence;it
was not impossible that Appellant could have attempted to traffic methamphetamine (i.e.
intended to produce more than ten grams). However, the State offers no evidence that this theory
is in any way a pracﬁcal reality. The statutory language of S.C. Code_Ann.A § 44—53-375(C)
which criminalizes trafficking methamphetamine, does not criminalize the theoretical possibility

a pefson could commit the offense, but instead only the “knowing” production of more than ten

grams of methamphetamine.

~In its Initial Brief, the State attempts to hide the fundamental deficiencies of its case by u

painting with such a broad stroke as to obscure the precise issues before this Court. It misstates



the arguments of the Appellant and then scoffs at these misstated arguments as if they were the

musings of a rebellious child.

In his Initial Briéf, Appellant alleged thg trial court erred in admitting evidence, fro.m
Stuart, in the form of an expert opinion of the maximum theoretical yield of methamphetamine
and in failing to grant a directed verdict on the charge of trafficking in methamphefamine
because the “theoretical yield” testimony was aione insufficient evidence that Appellant inténded

. e
to manufacture ten or more grams of methamphetamine.

As it relates to Appellant’s allegations of error in regard to Stuart’s testimony, the inquiry
is not, as the State sﬁggests, one of qualification of her as an expert or the overall reliability of
math and chemistry as accepted academic disciplines. Instead the inquiry is a much more
practical one: w'hetherv‘the State complied with the legal requirements to render this tes'timo'nyu4
admissible? For want of satisfying the Jones standard -or offering evidence of any Council

factors, they did not comply with these legal reQuirements.

As to Appellant’s argument that a irafﬁcking conviction cannot stand on “theoretical
yield” evidence alone, the inquiry is not, as the State suggests, whether the State presented
evidence that the Appellant intended to méﬁufacture methamphetamine  (i.e. pr;)duce
methamphetamine in any amount), but instead whether the State presented evidence he intended

to “traffic” methamphétamine (i.e. knowingly produce more than ten grams).

Thus, just at the jury’s inquiry is not whether Appellant could have committed the crime,
but whether he did commit the crime; this court’s inquiry not whether the State could have
satisfied the legal requirements to convict Appellant, but whether the State did satisfy the legal

requirements to convict Appellant. They simply did not.



ARGUMENT
1. " The Trial Court Erred in Admitting the Expert Testimony of Stuart.

This issue boils down to a question of whether an expert’s testimony as to a theoretical
possibility is sufficiently reliable to be admitted as the sole evidence of an accused’s guilt when
' (

that expert is unable to establish that this theory would be true or accurate under the

circumstances of this particular case.
A. Reliability of Stuart’s theoretical testimony under Jones and Council.

The State addresses Appellant’s argument on this issue by asserting: “The required
expertise to render an opinion was little more than a basic knowledge of chemistry and the.
methamphetamine production process; [and] the State’s chemist had both.” However, this

diverts attention from the specific issue alleged — whether the expert testimony was reliable.

In South Carelina the gatekeeping function of the trial court in regard to the admission of
expert testimony is two-fold, it is not a singular inquiry. This gete-keeping function l}o‘oksr at
both the “qualification” of the witness as an expert end then, after the witness has been qualified,
a determination as to the reliability of the testimony the expert purpoits to offer. See State v.
Tapp, 398 S.C. 376, 388 (S.C. 2012) (“The expertise, reliability, and the ability of the .testimony
to assist the trier of fact are all threshold determinations to be made prior to the admission of
expert testimoﬁy, and generally, a witness's expert status will be determined prior to deterfnining

the reliability of the testimony.”)(emphasis original).

The State lends great focus to its blanket assertion that “[a]ny chemist . . . with an

awareness of how methamphetamine is manufactured could make this calculation. It is simple



chemistry and is not novel.” (Resp. Br. p. 12-13). However, the question is not whether
chemistry is simple or novel, or whether “any chemist” could formulate an opinion on the matter.
Rather, the inquiry is whether this expert testimony is reliable,‘ or more specifically whether the

State has established this testimony is reliable as required by the law of South Carolina.

The State seems to twist Appellant’s argument to be that chemiétry and mathematics, as
academic disciplines,- .'are wholly unreliable. But Appellaht makes no such broad assertions..
Rather, Appellant’s argument is simply that the State failed vto follow the required procedure for
the admittance of thivs expert testimony, and. the trial court féile’d to conduct its gate-keeper role

of vetting the reliability of this testimony. '

This Vetting of reliability féquirés that aft'er‘the pﬁrported exl;)ertiiis éualiﬁed, th_e :
propoheﬁt of thi{s f‘:Videncyev must demonstraté, andr the trial Court must ﬁn’d‘, the purported
testimony to be reliable. Se; Tapp, at 388. The reliability of scienti:ﬁé éxpert‘,’tes_timony is -
deferminéd by appliéaﬁqn" of the “Jéﬁes standard,” Whi;:h‘ provides that “the. staflldard -.Vfor
“admitting scientiﬁé evidence” 1s “tﬁe degree to whiéh the trier c;f fact must accept, on faith,
srcientiﬁc‘hypotheses not capable of proof or disp‘roof in court and not eyen'genera,lly accepted
: : outside the courtroom.” State v. Jones, 273 S.C. 723,731,259 S.E.2d 120, 124 (1979).

In applying Fhe Jones standafd the Court “looks at several factors, including: (1) the |
publications and peer review éf the technique; (2) prior application of the ’mvetho‘-d‘ to the type of ] |
evidence invoived in the case; (3) the qualify control prc;cedures ﬁsed‘to ensure réliébility; randv
(4) the consistency of the _meth'od. with reéogp_ized scientific laws and procedures.” Stdte v.
Coﬁncil, 335 S.C. 1, 19; 515 S.E.2d 508, 517 (19.99)'(éiting S;ate v. Ford, 301 S.C. 485, 392

S.E.2d 781 (1990)).



To be certain our Supreme Court has made clear “that all expert testimony ... . must be
vetted for its reliability- prior to its admission atltrial_.” Tapp 393 S.C. at '38‘8' (citing State v.
White, 382 S.C. 265_at 274 (2009) (reiterating that “[t]he familiar evidentiary mantra that a
challenge to evidence goes to "Weight, not admisSibility” may be invoked only after the trial
judge has vetted the matters of qualification and reliability and admitted the evidence™))
(emphasis added). Thus, regardless of whether chemistry and mathematics are scientifically

accepted as the State asserts, the reliability of the methodology must still be established.

In this matter the State offered no evidence of any of the Council factors; (1) publication
. Or peer review, (2) prior application, (3) quality control procedures, or (4) consistency of the |
: method. See Council, at 19 (listing iour fa‘ctors to. consider in i/ettiné the reliabiiity of scientific
evidence). Thus, the trial court did not properiy Vet the reliability of Stuart s testimony on
theoretical yield as the State presented no foundatlon on which to base a re11ab111ty
determination. . The trial Court’s ruling is reviewed for_an abuse of discretion, and an abuse of~
discretion occurs when theconclusion of the trial court is either controlled by an error of law or

based on unsupported factual conclusions. See Tapp, at 385.

The State‘asserts: “There can be little doubt that calculations of chemistr}i equations are
peer reviewed;” and “While Stuart may not have cited any Chemistry text books by name, they
undeniably exist.” (Resp. Br. p. 17). However, there was simply no evidence offered to supIoort
this. While the State’s contention may well betrue, the issue is not whether the trial court is safe -
in assuming itvwas peer reviewed or ‘published, but whether there is evidence to support‘ these
assertions. Similarly the State seems to'acknowledge there is no testiniony of quality control
measures, arguing that in its'opinion, Stuart’s testimony “suggests that the necessary controls are

no more than a calculator, a periodic table, and a basic understanding of chemistry.” (emphasis
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added). Again, perhaps the State could have offered evidence of this but the fact remains it did

not.

In sum, while the State may well be correct that a chemist can calculate
methamphetamine production based on precursor ingredients, there is nothing in the record to
demonstrate that Stuart’s calculation method was reliable when applied to this case. More
specifically there is nothing to indicate how reliable this method of calculation would be when
based on a hypothetical quantity of the required precursor ingredients. The State could have
simply offered testimony that this calculation had been peer reviewed and confirmed to be
accurate and reliable, and that the aceuracy of this calculation would not be impacted by a lack of
knowledge as to the quantities ef the other prerequisite ingredients other than pseudoephedr_ine.
The State could have also offered evidence that the “theoretical yield” was attaidable in the
context of this case. But again, the State either failed to do this, or could not do this. _In either
event it is not the Appellant’s burden to prove the method is unreliable, i‘tlstead Appellant must
merely establish that the State failed to prove it was and it was therefore erroneously admitted by

the trial court.

In support of its assertion that Stuart’s testimony was proper; the State alleges that -
- foreign jurisdictions have admitted such expert testimony. The State begins by citing People v.
Wilke, 854 N.E.2d 275, 281 (Ill. App. Ct. 2006), for the proposition that: “It is undisputed in the
scientific community that chemical processes exist whereby psetldoephedrine ean Be converted
into methamphetamine amphetamine.” (Resp. Br. P. 13). As an initial matter, Appellaﬁt does
not, and frankly cannot, dispute the truth of this statement. It must be accepted t}tat certain
chemical reactions can create methamphetamine from pseudoephedrine. Otherwise, Appellant
would never have been charged or tried for the subject offense. But, in hiding behind this “true”

6



statement the State attempts to divert attention from the issue of whether Stuart’s theory was
shown to be sufficiently reliable and accurate to serve as the sole evidentiary basis from which to .
predict the amount of methamphetamine Appellant could produce when this opinion was

unsubstantiated and theoretical.

However, more significantly, not a single one of the cases cited by the State addresses the
issue of the reliability of expert testimoﬁy in the context of a direct appeal. None ofAthese cases
- hold that theoretical expert testimony is per se reliable; however these cases do provide support
for the idea that reliability of this testimony requires the ability to testify as to whether the
theoretical yield was attaingble under the facts of the case. See Peqple v. Wilke, 367 1ll. App. 3d
130 (App. Crt. Ill - 3d Dist. 2006) (in a case regarding whether it was ineffective assistance of
counsel not to request a Frye hearing.re-garding an expert chemists’ testimony that the accused

was able to produce a 90% of the “theoretical yield”).!

Thus, While other States have admitted this expert testimon}; when the expert could opine
that the theoretical yield was possible under the facts of the particular case, these cases are of nd
relevance to .whether the State, in this matter, -demonstrated Stuart’-s testirﬁony to be reliable
under the laws of South Carolina. It remains that the law in South Carolina is settled that leaving |
the question of reliability of an expert’s testimony to the jury amounts to an abuse of discretion.

See Tapp, at 387 (Finding “the circuit judge admitted [the expert’s] testimony based merely on a

' The State also cites; United States v. Rains, 615 F.3d 589 (5th Cir. 2010); State v. Casady, 597
N. W. 2d 801 (Iowa Sup. Crt. 1999); United States v. Liles, 373 Fed. Appx. 652 (8th Cir. 2010)
None of which discuss the reliability or admission of expert testimony. The State also cites; See
United State v. Beshore, 961 F.2d 1380 (8th Cir. 1992); United States v. Engler, 521 F.3d 965
(8th Cir. 2008); United States v. Weaver, 425 Fed. Appx. 267 (4th Cir, 2011); United States v.
Burnett, 989 F.2d 546 (1st Cir. 1993); United State v. Smith, 240 F.3d 927 (11th Cir. 2001). All
of which are limited to application of theoretical yield in the context of the Federal Sentencing
Guidelines. ‘



finding he was qualified as an expert, and left the reliability determination .for the jury.
Therefore, the admission of [the expert’s] testimony was error.”). Because the State presented
no evidence of any Council factors, or other evidence that the theoretical yield was attainable in
this case, the trial court left the determination of reliability to the jury, and conseciuently the trial

court abused its discretion and committed reversible error. See id.

B. Stuart’s “theoretical yield” testimony was based on hypothetical facts for which
there is no evidentiary support.

Appellant further alleged in its Initial Brief that the lack of factual support for the
Solicitor’s hypothetical (juestion which led to Stuart’s opinion on theoretical yield renders the
opinion—umreliable.2 More specifically Stuart indicated that there were ingredients in addition to
pseudoephedrine required to produce methamphetamine amphetamine. (R. 109) Thus, the
_ hypothetical question posed by the Solicitor required Stuart to presume (1) that all the
ingrédients were present in the required amounts, (2) these ingredients were used in a singular
productioﬁ, and (3) her calculation was in a 100% yield scenario. None of these presumptions is

supported by evidence.

Stuart herself admitted that the lack of sufficient quantities of all the necessary

ingredients could impact the yield. (R. 109: In. 8-10). However, the State offered no evidence

? The State asserts that this argument is not preserved. However, Appellant’s counsel clearly
challenged the reliability of Stuart’s theoretical yield testimony. Further, to the extent that
Appellant may not have specifically used the word “hypothetical,” the Appellant is not required
to use any magic language. See Herron v. Century BMW, 395 S.C. 461, 446 (2012) (stating that
party need not use magic language or the precise name of a legal doctrine so long as it is
sufficiently clear as to the nature of the alleged error so that it could have been reasonably
understood by the court) see also Delta Apparel, Inc v. Farina, 406 S.C. 257, 268-69 (Ct.-App.
2013). Further, after Appellant’s initial objection, the trial court made clear that Appellant’s
objection was overruled, any further objection or elaboration on the argument would have been
futile. See Staubes v. City of Folly Beach, 339 S.C. 406, 415 (S.C. 2000) (“Court[s] do[] not
require parties to engage in futile actions in order to preserve issues for appellate review.”).

8
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that there were sufficient quantities of the other ingredients found at the scene or that there were
. remnants or empty containers which had previouély held sufficient quantities of these
ingredients. Further vStuart testified that she could not détermine what yield percentage the
purported methamphetamine production operation could achieve. (R. 105). Thus, regardless of
the reliability of Stuart’s theoretical yield formula, her conclusion was nothing more than an
affirmation that the Solicitor’s hypothetical question was theoretically possible, and this

hypothetical was without factual basis.

The State asserts that Appellant’s argument that the lack of evidence as to the quaﬁtity of
other ingredients '“overlooksA one obvious inference from the evidence . . . [that] ihe
pseudoephedrine was- all used up, which méans that the methamphetamine producer ﬁad
adequate other ingredients to produce methamphetamine from the pseﬁdoephedrine once
contained in the blister backs.” (Resp. Br. p. 20). However, the A‘ppellaﬁt makeé not such
oversight. If there had in fact been sufficient ingredients the State cogld have easily offered
evidence that the remnants that were found at the scene had once contained enoughvmaterial to

support the production of the theoretical amount of methamphetamine. The State simply failed -

to do so.

Further, the inference the State claims Appellant overlooked is a forbidden inference. To
suggest that the lack of pseudoephedrine explains the absence of the other ingredients because
they were all used in the methamphetamine production requires the fact finder to presume the

Appellant made, or attempted to make, methamphetamine — the very point at issue in the case.

Without assuming, as a fact, that the Appellant made, or attempted to make, methamphetamine, - '

the absence of the other ingredients creates no inference at all. The problem is that this

presupposition that Appellant made or attempted to make methamphetamine is precisely the

9



conclusion the State has the burden to prove. The State cannot create a situation in which an
inference of guilt is based upon the assumption that the accused committed the offense. See e.g.
Coffin v. United 'States, 156 U.S. 432 (1895) (confirming the presumption of innocence as a

fundamental right).

Finally, the State cites to several cases thét it alleges support its proposition that other
jurisdictions permit theoretical yield testimony. However, not only do none of these cases
address the reliability of expert testimony, but all of these cases bolstér Appellant’s argument
that theoretical yield cannot be based on hypotheticals or assumptions as these caseé demonstrate
instances in which there was testimony of an actual amount of precursor ingredients — not
hypothetical quantities — anci expert testimony of the accused’s specific production capabilities —

1.e a potential yield. 3 Something the State failed to offer at trial. Thus there remains no factual

3 The State cites the following cases: People v. Wilke, 367 1ll. App. 3d 130 (App. Crt. Il — 3d
Dist. 2006) (in a case regarding whether it was ineffective assistance of counsel not to request a -
Frye hearing regarding an expert chemist’s testimony that the accused was able to produce a
90% of the “theoretical yield”); United States v. Rains, 615 F.3d 589 (5th Cir. 2010) (in
evaluating the sufficiency of the evidence for a conviction of conspiracy the court determined
that evidence from an expert chemist who testified that the accused could expect a 40%-70% of
the theoretical yield was sufficient to support a conviction); State v. Casady, 597 N. W. 2d 801
(Iowa Sup. Crt. 1999) (in ruling on the admissibility of a chemists report under the hearsay rule
the court noted the -chemist was able to testify that under the specific method the accused was
employing — the “Nazi methood” — a skilled operator could expect 15.9 grams and an unskilled
producer could produce 7.9 grams of methamphetamine ); United States v. Liles, 373 Fed. Appx.
652 (8th Cir. 2010) (a case in which the issue was whether the defendant was in possession of a
methamphetamine “mixture” in excess of 50 grams when he was found with 24 grams of
pseudoephedrine which could theoretically yield 22 grams of methamphetamine and 78.6 grams
of “sludge”). '

The balance of the cases the State relies upon are in the context of calculating theoretical yield
under the Federal Sentencing Guidelines which has no specific intent requirement and
specifically provides for such calculations in pre-sentence reports prepared by the Department of
Probation. See United State v. Beshore, 961 F.2d 1380 (8th Cir. 1992); United States v. Engler,
521 F.3d 965 (8th Cir. 2008); United States v. Weaver, 425 Fed. Appx. 267 (4th Cir. 2011);
United States v. Burnett, 989 F.2d 546 (1st Cir. 1993); United State v. Smith, 240 F.3d 927 (11th
Cir. 2001). ‘

10



basis for the Solicitor’s hypothetical question that a 100% theoretical yield was attainable by the

Appellant.

For these reasons, the arguments that the Appellant presented in its initial brief are
valid and deserving of consideration. And this court should reverse the ruling of the trial

court.
- L Motion for Directed Verdict.

Initially, the State asserts Appellant’s argument -is not preserved. - Specifically that
Appellant’s arguménts regarding theoretical yield were not incorporated into his motion for
directed verdict. The State is merely attempting to hide its lack of evidence for the offense of

“trafficking” behind an unfounded preservation argument.

To be certain, @hat tﬁis Court Will'nét find in the record is any evidence as to the amount
of methamphetamine Appellant could produce. On the other hand, this Court will find
Appellaﬁt’s argument at directed verdict that, “The 4téstimony has been that there is some type of
something going on in the house, some ingredient in this house that has been identified as a
methamphetamine lab with some yield. - In optimum conditions, maybe, to be a little over 17
grams.” (R. 116: In. 24 —R. 117: In. 3). And, what this.Court will also find is a statement by the
trial coﬁrt, that “Subject to [the] other matter I’ve taken under advisement with fegard to the
theoretical yield, I’'m gonna [sic] deny your motion. I assume that each of you is adépting fhe
other one’s motion for directed verdict . . . You’re covered on both,” and thén the Court goeé on

to explain the theoretical yield argument would be addressed the following morning. (R. 118-

19).

11



-To the extent the State asserts trial counsel did not use magic 'language to specifically
* incorporate the argument related to theofetical yield into the motion for directed verdict, it is
clear the trial court understood this was ‘the case, addressing the issue at the directed verdict 'stage -
and indicating to trial counsel he was “covered.” (R. 118). Likewise the State’s position puts
form well beyond function. The record is abundantly clear that the objective of the ongoing
argument as to theoretical yield was to remove the charge of “trafficking” from the jury’s
consideration, and all parties understood this. Since the trial court addressed this matter at the
directed verdict phase, an assertion that it was not “specifically ihcor’porated” by trial counsel
into a directed verdict motion is, at the very least, a distinction without consequence. The trial
court clearly understood the arguments, understood the objective was to remove the chargerof
trafficking methamphetafnine from the Jjury’s consideration, and elected to take the matter up at -
the directed verdict phase." See Herron v. Century BMW, 395 S.C. 461, 446 .(2(5 12) (stating that
party need not use magic language or the precise name of a legal doctrine so long as it is
sufﬁciently clear as to the nature of the alleged error so that it could have been reasonably
understood by the court) see also Delta Apparel, Inc v. Farina, 406 S.C. 257, 268-69 (Ct. App.

2013).

Further, there can be no doubt that the entire prémise of Appellant’s argument to the trial
court was that theoretical yield was not sufficient to establish the intent requirement of
trafficking methamphetamine. (R. 12 -13). And this argument that theoretical yield fails to
satisfy the in-ter;t requirement for a prdsecﬁtioh of attempted trafficking — as opposed to.
manufacturing — is precisely what the Appellant argued in his Initial Brief. Thus, the matter is

preserved.

12



A. Submitting a charge of trafficking to the jury requires more than theoretical yield
evidence alone. :

To be clear, the ultimate question is not whether the Appellant intended to manufacture ‘
methamphetamine, but instead whether the Appellant intended to manufacture more than ten

grams of methamphetamine — i.e. whether he intended to traffic methamphetamine.

The State’s entire argument is operating from the faulty premise and presupposition that
the intent requirement of trafficking is the same as that for the lesser offense of manufacturing.
However, trafficking, as defined by S.C. Code Ann. §, 44-53-375(C) requires the accused to have
a specific intent to “knowingly . . . manufacture [(or attempt to manufacture)] . . . ten grams or
more;” while the crime of “manufacturing” as defined by S.C. Code Ann. § 44-53-375(B) has no
such specific “knowingly” requirement. See § 44-53-375(B) (containing no speciﬁc intent
requirement, and defining the offense as “a peréon who manufactures . . . methamphetamine. . .
is guilty”) Thus, trafficking requires the accused to engage in vthe offensive conduct knopving the

end result will yield in excess of ten grams.

In ignoring this.specific intent requirement, the State is trying to make its square peg ﬁt
in a round hole by simply making'the hoIe bigger. Specifically, the State claims “[Appellant]
seems to argue that no reasonable juror eould infer that the pseudoephedrine contéined in the
empty blister packs was used in an attempt to manufacture methamphetamine.” Perhaps the |
reason the State is equivocal in this statement is because Appellant makes no such argument.
Rather, Appellant’s argument is that testimony of “theoretical yield” alone provides no evidehce. '
of Appellant’s specific intent to produce more than ten grams of 'methamphe'tamine (aka -
trafficking methamphetamine). Without evidence of Appellant’s yield capebility a prosecutien

for trafficking (S.C. Code Ann. § 44-53-375(C)) may not be submitted to the jury. Appellant

13



makes no argument that this evidence is insufficient to support an inference he committed the

offense of “manufacturing” (S.C. Code Ann. § 44-53-375(B)).

The State even seefns to acknowledge that in a prosecution for- trafficking (S.C. Céde
Ann. § 44-53-375(C)) the defendant’s specific yield capabilities is of paramount significance. In
attempting to distinguish the Eide case on which Appellant relies, the State argues the production
process in that case may have been different. (Resp. Br. p. 27). But Appellant is left inquiring:
Of what possible significance could the production method be unless various methods produce

different percentage yields?

This point highlights the very issue Appellant presents on appeal and the fundamental
fallacy in the Stéte’s position. Reliance on theoretical yield evidence alone neglects this
difference in production method, and thus what amount an accused could have “knowingl'y”
attémpted to produce. Theoretical yield is a (;ne-size-ﬁts-all position which Has no relation to
what a specific individual’s capabilities are, and thus no relation to what amount an accused
specifically intended on producing or attempted to produce. While theoretical yield may well be -
sufficient under a prosecution for “manufacturing” as the State suggest, the same does not hold
true for trafficking as the State must prove the accused’s intent was to manufacture more than ten

grams. Without evidence of what the particular defendant is practically capable of producing,

what evidence could there be of the amount he intended to make?

Reliance on theoretical yield alone provides no more evidence of a defendant’s intent to
traffic (i.e. produce more than ten grams) than does testimony that it was hypothetically possible
for a murder defendant to shoot a gun, or that it was hypothetically possible for a burglary

suspect to break a window, or that it was hypothetically possible a rape defendant intended to

14



rape when he committed a touching. Contra State v. Atieh, 397§.C. 641, 650, 725 S.E.2d 730,
735 (Ct. App. 2012) (although theoretically possible that the accused was intending to commit
criminal sexual conduct on a minor when he touched the victim in a lewd way this possibility
was insufﬁcieﬁt to support a conviction). It is the equivalent of permitting a person arrested for
simple possession of marijuana to be convicted of PWID because the plastic bag containing the

marijuana was “theoretically” large enough to contain a larger amount of marijuana.

A theoretical yield is,'by definition, merely a theory. It has no basis in reality without
reference to whether or not the particuiar defendant could expect such a yield underA the si:)eciﬁc
production method. To be certain, there is no evidence in the record that Stuart’s theoretical
yield calculation is even realistically attainable. In regard to whether the theore_ticalryieldr has
ever been proven to be possible, Stuart admits that she is uncertain: conceding in response to
Appellant’s question of whether‘ she ever “started with an amount of Sudafed énd other things
and say I should gét fhfs much [methamphetamine] and go through [an experiment] and get that
much?” that she does not recall. (R. 101: In. 5-7). Further Stuart concedes that her testimony as ,
to 100% theoretical yield is only possible (if at all) in “laboratory conditions.” (R. 163: In. 2-3).
And she admits that the Appellant’s purported production was not under “léboratory conditions”
(R. 104: In. 23 — R. 105: In. 1) and that she is unable to determine what Appellarit’s “perce'ntage '

yield” might be. (R. 105: In. 2-6).

The State asserts that the distinction between theoretical yield and potential yield is a
“jury argument” which requires the trial court to engage in weighing of evidence. This is just not
the case. Theoretical yield is simply an indication of a theoretical possibility. Prosecution for' a
crime requires more. In the absence of evidence that infers defendant’s subjective intent, rather

than an objective theoretical possibility, there is simply no evidence of a specific intent. See
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Atieh, at 650, 725 S.E.2d at 735 (suggesting that although theoretically possible that the accused
was intending to commit criminal.sexual conduct on a minor when he touched the victim in a
lewd way this possibility was alone insufficient to support the “natural and reasonable” inference

that his intent was more than the mere touching and thus directed verdict was proper).

In fact, all the authority that the State cites in support of its reliance on theoretical yield .
demonstrates that‘ there must be some evidence of what the particuiar defendant’s production
capabilities were. These cases re(;,ognize, as the Appellant argues, that there can be no eyideﬁce
of an accused’s specific intent ip the absenc¢ of evidence of his/her potential yield or what
his/her particular production capabilities were. See Pebple V. Wilke',367 11 Apé. 3d 130 (App.
Crt. Ill — 3d Dist. 2006) (in a case regarding whether it was ineffective assistance of counsei not
to request a Frye hearing regarding an expert chemists’ testimony that the accused wds able to
produce a 90% of the “theoretical yield™); United States v. Rains, 615 Is.3dl 589 (5th Cir. 20.10)
(in evaluating the sufficiency of the evidence for éconviction of conspiracy fhe court determined
that evidence from an expert chemist who testiﬁéd that the accused could expect a 40%-70% of
the theoretical yield was sufficient to support a conviction); State v. Casady, 597 N. W. 2d 801
(Iowa Sup. Crt. 1999) (in ruling on the admissibility of a chemists report under the hearsay rule
the court noted the chemist was able to testify that under theAspeciﬁc method the accused was
| employing — the “Nazi methamphetamine od” — a skilled operator could e)‘cpect 1 5.9 grams and

an unskilled producer could produce 7.9 grams of methamphetamine ) (emphasis added). I

In addition to relying on cases that support the very contention Appellant asserts, the
State makes various allegations of what the Appellant “ignores” in making his arguments. One
of these allegations is that “Cain’s argument ignores the practical reality that one attempts a

crime to succeed, and it is reasonable that Cain was attempting to produce as much
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methamphetamine amphetamine as possible, and seventeen grams [] was possible, as calculated
by Stuart.” In response to this, Appellant notes that regardless of whether it is reasonable to
presume that someone attempts something with a mind to succeed, the point of contention is that
the State has offered no evidence of what success is in this case. How much methamphetamine
would be successful? If Appellant in fact attempted to make methamphetamin‘e with the |
equipment and ingredients/remnants that were found at the scene could /e have expected to

make more than ten grams? There is no evidence what-so-ever to this inquiry.

In the light most favorable to the State, the theoretical yield testimony is merely é theory,
and offers nothing more than that — a theoretical possibility. It is hard to imagine a circumstance
in which the State would .be unable to provide evidence that it was theéretically possible for the
defendant to commit the offense. If the law required only “theoretical possibility” to submit an
issue to the jury, a motion for directed verdict would never be proper. But the law of this State
requires more. See State v, Odems, 395 S.C. 582, 586, 720 S.E.2d 48, 50 (2011) (trial céurt
should grant a motion for directed verdict if the evidence merely raises a suspicion that the

defendant is guilty).

In sum, the State asks this Court to erase the specific intent requirement from S.C. Code
Ann. § 44-53-375(C) and replace it with a provision that “theoretical possibility” is per se proof
_of the crime of trafﬁcking under S.C. Code Ann. § 44-53-375(C).  Appellant asserts the law

provides for no such interpretation.
B. The State offered no evidence of “Custody and Control.” .-

Finally as to Appellant’s argument that directed verdict was proper because there was not

sufficient evidence of custody and control, the State first asserts that this argument is not
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preserved. (Resp. Br. p. 29). This assertion seems to be based on the fact that Appellant’s
argument used the words “cﬁstody and control” instead of “dominion and control.” The State
claims that this control argument only applied to_remmants at the scene and not the
pseudoephedrine/ingredients that were once contained in those remnants. Hdwever, this position
is fundamentally at odds with the em‘irély of the State’s theory of the case. The State’s case rests
entirely upon the very assertion that possession of the remnants is eqﬁivalent to possession of
what was once in the remnants _ specifically the pseudoephedrine that was once in the emptyl
blister packs. Certainly the Appellant could not make methamphetamine with the empty
containers. But now, to claim this argument is not preserved the State claims that dominion aﬂd
‘control of the empty container is not the same thing as dominion and control of the actual
pseudoephedrine. It is inescapable that if dominion and control of the remnants is not the same
thing as dominion and control of the ingredients that were once in those remnants then the

State’s case is wholly without support.

Regardiess, Appellant argued to the trial court that there was nothing in evidence that
connected him to what was found in the other area of the house. He specifically pointed out'that
there was no evidence of who owned the house, or the Appellant having a lease on the house.
(R. 117). Appellant asserts that this argument directly points out the lack of evidence of
dominion and control over the items that were found hidden away .in garbagé bags both at the
time of the arrest and at the time‘ the items were used in the purported attempt to manufacture
methamphetamine. See Herfon v. Century BMW, 395 S.C. 461, 446 (2012) (stating that party |
need‘not use magic language or the precise name of a legal doctrine so long as it is sufficiently
clear as to the nature of the alleged error so that it could have been reasonably understood by the

court).
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It is precisely this point that Appeliant highlighted in his initial brief. It is undisputed that
Stuart testified there was evidence of several different batches. (R. 90).. And presumably, it
would take all of these different batches added together to obtain the theoretical yield. 'What the
State appears to do is take the positioﬁ that it can aggregate each of these vérious batches-into
one single act despite a complete dearth of evidence to establish that the Appellant had dominioﬁ
and control of the ingredients or remnants at the time those batches were made.  Essentially, ’
because the other batches are all part and parcel of the State’s alleged “attempt” to traffic
methamphetamine, the State must offer at least some evidence of a nexus between the Appellant
and the items that were used in the purported manufacturing. The State offered no such

evidence.
CONCLUSION

For these reasons, the Appellant respectfully requests the ruling of the trial court be

reversed.

Respectfully submitted,

Thordas J. Rode
Attorney for Appellant -
SC Bar No.: 77480

Thurmond, Kirchner, Timbes and Yelverton
15 Mid-Atlantic Wharf, Ste. 101
Charleston, SC 29401
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