THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM RICHLAND COUNTY
COURT OF COMMON PLEAS

The Honorable G. Thomas Cooper
The Honorable J. Ernest Kinard

Case No. 2011-CP-40-6705

JOSEPH S. AZAR, FRANK J. CUMBERLAND, JR.
AND MICHAEL A. LETTS, INDIVIDUALLY

AND AS CLASS REPRESENTATIVES, ..vvvviiiuiiiiiieeeeaeeeeeeeeeeeeeeeeeeeesseneeseseeeeeeesensesesneneeens APPELLANTS;
V.
CITY OF COLUMBIA, .....oeeuvenen. e RESPONDENT.
- INITIAL BRIEF
OF -

RESPONDENT CITY OF COLUMBIA’

Thomas E. Lydon (SC Bar No. 10242)
M. McMullen Taylor (SC Bar No. 72848)
McAngus Goudelock & Courie, LLC
Post Office Box 12519

Columbia, South Carolina 29211-2519
(803) 779-2300

Attorneys for Respondent City of Columbia

RECEWEE
JUL 25 201
| G Court of pppeals



M

TABLE OF CONTENTS

TABLE OF AUTHORITIES ......oiitiiiiiititttietaniitreeeeteeesaeeeasesasssreesssessesseseseseesesssseesssssssesssseessnssseans v

STATEMENT OF ISSUES ON APPEAI_', e tteeteeeeeeeteeeeeeeeiiettrbrtetesetetebratararar—————————raorrrertrearearains S 1

STATEMENT OF THE CASE .....cooeovvriiieiieiiiiireeeecnneen, e " ......................... 2

STATEMENT OF THE FACTS ........ccccceeeiian B PSS e 6

STANDARD OF REVIEW.......coooviiiiiiiiiieeeeeieee oottt eseste et ea e e e et eeeemeeeeaeesesteseesesaenennas 12

ARGUMENTS ........cccceee. SRR S e 13
L APPELLANTS IMPROPERLY APPLY CASES DECIDED UNDER

II.

II1.

IV.

BrOWN v. HORRY COUNTY IN THEIR ARGUMENTS CONSTRUING
S.C. CODE ANN. § 6-1-330 ..o s 15

TO THE EXTENT THAT APPELLANTS ARE ATTEMPTING TO ARGUE
THAT THE CITY’S USE OF REVENUE DERIVED FROM WATER

AND SEWER CHARGES FAILS TO COMPLY WITH C.R. CAMPBELL,
SUCH ARGUMENT IS UNPRESERVED FOR APPELLATE REVIEW;
SHOULD THIS COURT FIND OTHERWISE, THE CIRCUIT COURT
CORRECTLY RULED THAT C.R. CAMPBELL DOES NOT APPLY TO
THE FEES AT ISSUE HERE ........ccuueu..... e teeteeehete et eee e e bt teeeeaan e nanaeee e nnreeeataeeaannraean 17

. THE CIRCUIT COURT CORRECTLY RULED THAT THE CITY’S WATER

AND SEWER CHARGES, OR AT LEAST NON-RESIDENT CHARGES, ARE
NOT SUBJECT TO S.C. CODE ANN. § 6-1-330(B) ...ooooveeeeeeiceeeceeceeeee, ISR 21

A. The City’s monthly water and sewer service rate structure .
was enacted prior to the Service Fee Statute ...........ooovveeevveeveeieceieiecee, 22
( .
B. Revenue derived from Non-Resident mbnthly service charges
is not subject to S.C. Code Ann. § 6-1-330(B) ....ccovvrerrieiicieicreeee, 24

TO THE EXTENT THIS COURT ADDRESSES WHETHER THE CITY’S

CHALLENGED USES OF REVENUE DERIVED FROM MONTHLY WATER

AND SEWER CHARGES VIOLATE THE SERVICE FEE STATUTE, THE CITY’S

USE OF SUCH REVENUES IS LAWFUL....cuvuiiutiuiieieeeeeeeereetinseeeeesnaneeessmssinnsieeesseseesessennns 26

A. The City’s use of Utility revenues to fund a specific
public information expense and to fund economic development
activities is related to the provision of water and sewer service,
and therefore, lawful under the Service Fee Statute ..........ccoovoveevvevveveeereenn. 27

i



B. The City’s use of a portion of its Utility profits to defray
expenses of ordinary government operations does not

violate the Service Fee Statute..........ovovvevvioevvieeeriiiieeeeireiians e 33
V. THE CIRCUIT COURT DID NOT VIOLATE APPELLANTS’ DUE PROCESS RIGHTS................ 40
VI. THE CIRCUIT COURT DID NOT ERR IN DENYING CLASS CERTIFICATION ........ reeeeeeereeeas 41
~J VIL  THE CIRCUIT COURT DID NOT ERR IN DISMISSING ON SUMMARY
' JUDGMENT MR. LETTS AND MR. AZAR FOR LACK OF STANDING
BECAUSE NO FINAL ORDER HAD BEEN ENTERED FROM A PREVIOUS
HEARING ON THE CITY’S RULE 12(B)(1) MOTION TO DISMISS FOR
LACK OF STANDING ......ccovevrenrenreeirinenns dereree s s 45
CONCLUSION ...vovaveeeseveteeee oo s ess s sveses e s sea st s s eseseeess e seeseeesenes e 47

il

~



TABLE OF AUTHORITIES

CASES

Federal Cases »
FCCv. WJR, Goodwill Station, Inc.,

337 ULS. 265 (1949) .ottt ettt sttt st s e e senasenn e 41
Broussard v. Meineke Disc. Muffler Shops '
155 F.3A 331 (4™ CIL. 1998) oo ee e eeee e ee s eese s esenes e ee s eeeenn 42,44
State Cases
16 Jade St., LLC v. R. Design Constr. Co., LLC
. 398 S.C. 338, 728 S.E.2d 448 (2012) ooeeeieeeeeee ettt e 33,35
Abba Equip., Inc. v. Thomason,
335 S.C. 477, 517 S.E.2d 235 (Ct. APP. 1999) ©...oooeoeeeeeeeeeeeeeeeeeeeee e eesene 33
Ancrum v. Camden Water, Light & Ice Co., _
82 S.C. 284, 64 S.E. I51 (1909) ..ottt et 28
Babb v. Green, '
222 S.C. 534,73 S.E.2d 699 (1952) ............. SRRSO 28
Beanv. S.C. Cent. RR. Co., o
392 S.C. 532,709 S.E.2d 99 (Ct. App. 201 1) ............................................................... 8,27,32
Beaufort County v. S.C. State Election Comm’n,
395 S.C. 366, 718 S.IE.2A 432 (2011) oottt ere e 37
BellSouth Telecommunications v. City of Orangeburg,
337 S.C. 35, 522 S.E.2d 804 (1999) ....................................... et et e ettt e e e et e ana e naeans 19
Brailsford v. Brailsford, ,
380 S.C. 443, 669 S.E.2d 342 (Ct ADPD- 2008) .o et 46
Brockbank v. Best Capital Corp., ~ : _
341 S.C. 372,534 S.E.2d 688 (2000) .....oiueriieiitiieeeeee ettt an e 12
Brown v. Horry County, ' ’
308 S.C. 180,417 S.E.2d 565 (1992) ..ooveieeieeeeieeeeeeteeeee e 15,16, 18, 19, 20
Brown v. Pearson,
326-S.C. 409, 483 S.E.2d 477 (Ct. App. 1997) ettt 41
Calcaterra v. City of Columbia, : . '
315 S.C. 196,432 SEE.2d 498 (1993) ccvvieeeveieieene ettt et b e be e teete et sn e e beestaenten 33
Childs v. City of Columbia, : '
87 S.C. 566, 70 S.E. 296 (1911) ettt 21,37
Cox v. Bates,
237 S.C. 198; 116 S.E.2d 828 (1960) ....oveieiiiirteeiteeeee ettt 34
C.R. Campbell Constr. Co. v. City of Charleston,
. 325.S.C. 235,481 SEE2d 437 (1997) eeeeeveeeeeeeees 3,5,14,15,16,17, 18, 19, 20, 21, 23
David v. McLeod Reg. Med. Ctr.,
367 S.C. 242,626 SEE2A 1 (2000) ....eovuiiiiiiieienieierte ettt ettt se e eennanseas 12
Edwards v. State Law Enforcement Div., ' A :
395 S.C. 571, 720 S.E.2d 462 (2011) eioieiiiieieeieeeeeeee ettt et 23
F.B.R. Investors v. County of Charleston,
303 S.C. 524,402 S.E.2d 189 (Ct. App. 1991)....cecviineinil SO e, 32

1V



First Sav. Bank v. McLean,

314 S.C. 361, 444 S.E.2d 513 (1994) ......... Heveuretrarrestete et e et se e et e e R ee et e et e e ateseaeseetaeanensannes 17
First Union Nat'l Bank v. Hitman,
306 S.C. 327,411 S.E.2d 681 (Ct. App. 1991) .ot s 46
Ford v. State Ethics Comm 'n, ’
344 S.C. 642, 545 S.E.2d 821 (2001) .......... ettt 46
Ford v. Georgetown County Water & Sewer District,
341 S.C. 10, 532 S.E.2d 873 (2000) ...cueeieeeieeee ettt e ns 15,20
Gardner v. S.C. Dep't of Revenue, ' \
353 S.C. 1,577 S.E.2d 190 2003) .ccvvevvvreeerernnen. OSSOSO 42
. Greenv. City of Rock Hill, ' ‘ ‘
149 S.C. 234,147 S.E. 346 (1929) .ccovvoieeeeeeeeeeeeeeeeeenand ...13, 14, 18, 25, 28, 33, 34, 37
 Harbit v. City of Charleston, _ ,
382 S.C. 383, 675 S.E.2d 776 (Ct. App-2009) .eeeeeieeieeeeeeeeeeee, S reeeeeee e 41
Harris v. Anderson County Sheriff's Office,
381 S.C. 357,673 S.E.2d 423 (2009) ....ooveeeeereeeernn et e e earanes S 16,17
Herronv. Century BMW,
395 5.C. 461, 719 S.IE.2d 640 (2011) weeeiiiieieeeeeeteee ettt 17
Hilton Head Resort Four Seasons Ctr. Hor. Prop. Regime v. Resort Inv. Corp " _
311 S.C. 394, 429 S.E.2d 459 (Ct. App. 1993) ............. ettt et ettt e te e s e aneaeneeanten 46
Hodges v. Rainey, : : '
341 S.C. 79, 533 SIE.2d 578 (2000) ..cvouiimierieieteeeeeeee ettt bt n 37
Kinardv. Moore,
220 S.C. 376, 68 S.E.2d 321 (1951) ....................................................................................... 24
J K. Construction, Inc. v. Western Carolina Regional Sewer Authority,
336 S.C. 162, 519 S.E.2d 561 (1999) ....eeeieeieeeeee ettt e 15, 20
Lister v. NationsBank of Delaware, N.A.,
329 S.C. 133,494 S.E.2d 449 (Ct. App. 1997) .covveevviieerens ettt ettt ns 18
Lomax v. Greenville, :
225 S.C. 289, 82 S.E.2d 191 (1954) wouoooeeieeeeeeeeeeeee e et 20-21
. Nelsonv. Piggly Wiggly Central, Inc., : ‘ o
390-S.C. 382, 701 S. E 2d 776 (Ct. APP- 2010) ettt 12
Parker v. Bates, ’ .
216 S.C. 52,56 S.E.2d 723 (1949) ..ottt et en e 34
Peeples v. South Carolina Power Co.,
166 S.C. 150, 164 S.E. 605 (1932) oottt e 25-26
Sauner v. Public Serv. Auth., :
354 S.C. 397,581 S.E.2d 161 (2003) .oeveeeeeeiieceeeeeeeeeeeeeeeeee e eae e 41
Simons v. City Council of Charleston, ‘
181 S.C. 353, 187 S.E. 545 (1936) ..eeeiiiieeeeieieeeeeeteeee e 13, 18, 25, 33, 34
Sloan v. City of Conway,
347 S.C. 324, 555 S.E.2d 684 (2001) ................ ettt ettt et ettt aae et e areenaeantanns 21, 24,34
Smith v. Pearson,
210 S.C. 524, 43 S.E.2d 479 (1947) ....................................................................................... 32
Sossamon v. Greater Gaffney Metro Ulilities Area,
236 S.C. 173, 113 S.E.2d 534 (1960) ...c.oeeeeieeeeieeeee e 13-14, 25, 33, 34, 36



Southeast Toyota Distribs., LLC v. Jim'Hudson Superstore, Inc., g
387 S.C. 508, 693 S.E.2d 33 (Ct. APP. 2010) .eoemeeieieeeieeeee et 12
State v. Covert,
368 S.C. 188, 628 S.E.2d 482 (Ct. APP. 2000) ...ooveiierieiieeiieete ettt 16-17
State v. Dunbar, , :
356 S.C. 138, 587 S.E.2d 691 (2003) ..eoveeeeeeieeieeeeieeee e eteereere e ane e aee 17
Sunset Cay, LLC v. City of Folly Beach, }
- 357 S.C. 414,593 S.E2d 462 (2004) ..ot 36
Thompson v. County of Horry, : "
294 S.C. 81,362 S.E.2d 646 (Ct. APP- 1987) oo 27,35
Tucker v. S.C. Dep’t of Highways & Pub. Transp.,
314 S.C. 131,442 SE2d 171 (1994) ..o s 32
Waller v. Seabrook Island Property Owners Ass 'n, : ‘
_ 300 S.C. 465, 388 S.E.2d 799 (1990) .....o ettt 13,42, 44
Welling v. Clinton Newberry Natural Gas Auth., _
221 S.C. 417,71 S.E2A 7 (1952) oottt ettt et 34
Werts v. Feagle,
83 S.C. 128, 65 S.E. 226 (1909) ..ottt s st 37
- Woodard v. Westvaco Corp., :
" 319S.C. 240,460 S.E.2d 392 (1995) .ooiiveeieieeeeeeeeeeee e ettt et eeaeenes 45
CONSTITUTION, STATUTES, ACTS AND RULES
S.C. Const. art. VIIL, § 16 ...ooiiieiieeeeeeeeeeeeee e et aena SO 6, 36
S.C. Const. art. VIII, § 17 .coooveeieiien e eteeereessteetteeneaettee bt e nbe st easteanteeteeneeenteesneennns 14, 34
S.C. Code ANN. § 5-7-30......ciiiiiiiicc e 20, 21
S.C. Code ANN. § 5-7-60.....c.coriiiiiiiiieie ettt st 21,37
S.C. Code ANN. § 5-31-670 ... ittt ettt ettt e s e e aennnes 37
S.C. Code ANNL § 5-31-1710 ettt 21
S.C. Code ANN. § 5-31-1910. ..ttt ettt neen 21,37
S.C. Code Ann. § 6-1-300.......ccccovverennnn et ereeteeeeetearteereeteetebeeh et e tean e e ate e neeaneesareeteea 22
S.C. Code'Ann. § 6-1-330....ccccveeeennneee 2,3,5,14,15,17,21, 23, 24, 25, 26, 27, 28, 29, 30, 35
S.C. Code Ann. § 6-17-30.......... et eteteeteetesetetesteeseesseeaseeatesseeeteeineeaaeetereaseenteateenteenteantaeseas w37
S.C. Code ANN. § 6-17-180....ceiiuiieiiierte e ettt ettt et be s 38
S.C.Code ANN. § 6-21-190.....ciiieiieiieiee ettt ettt et e sttt e et e bt e sae e saaeasaaeesasaeeneeans 37
S.C. Code Ann. § 6-21-340........ccccvvverennnen. et etetetereetetetetertestestestereesestasesteseateseabeasessestensersereanes 37
S.C. Code ANN. § 6-21-390.......eoiiiieeieeeeee ettt ettt e st e e s e ese e st e nreenees 38
S.C. Code ANN. § 6-21-440........ooiiieeeeeeeee ettt ettt et e st v e s neeeneens 38, 39
S.C. Code Ann. § 6-21-570......coeiviimiiaiiiiieien teteeteeateeteeseeteateeseeteate e teenrenntaereeneaenne 38"
TOTT SuCLACES AT4 ..ttt et e et ettt et ettt et e st et e st e e s e sseene 44
T997 S.C. ACES 138 .ottt sttt se e et e e e st eeaee ’.,,24, 35
Rule 12(b)(1), SCROCP ...ttt ettt ettt et st e st e e eaes passim
Rule 23(a), SCRCP ...ttt ettt et et st e s e st e b sa e e ae e nnee 41,42, 44
Rule 58(2), SCROCP ...ttt 45, 46
RUIE 61, SCROCP....ooiiieee ettt ettt et e e st e s e ssseensaesssesssansaaesssessssaennsessnnes 41
Rule 208(D)(1)(B), SCACR ..ottt ettt ettt se et e bt esseesuaesaneesteens 17

Vi



OTHER AUTHORITIES

56 AM JUR 2D Motions, Rules, and Orders § 3)»2 ........................................ e ————————— vt t—————— 41
AM JUR 2D Municipal Corp, Counties, Other Political Subdivision § 515 .........ccccovvveveceeveenn, 34
MCQUILLIN, Municipal Corporations, § 35:59 ... 34
Op. Att’y Gen., 1968 S.C. A.G. LEXIS 158 (Jan. 23, 1968) .......cceeeevieieeeeceeeenne e 34
Op. Att’y Gen., 1962 S.C. A.G. LEXIS 530 (May 4, 1962) ....oovoeeemeeeeeeeeeeeeeeeeeeeeeesreseneee 34
Op. Att’y Gen., 1989 S.C. A.G. LEXIS 168 (July 17, 1989) ....ccovvevreveeneee. e ———— 21
Op. Att’y Gen., 2012 S.C. A.G. LEXIS 79 (Aug. 23, 2012) ..ocoooooiiiicccceccee 26
Black’s Law Dictionary, Pocket Edition (5™ €d. 1979) .i..o..oveoveeeeee oo eeeeeeereenne 34 -

vil



II.

1II.

V.

VL

VIL

VIII.

\ B J
STATEMENT OF ISSUESION APPEAL

WHETHER THE APPELLANTS INAPPROPRIATELY RELY ON THE TEST SET FORTH IN
C.R. CaMPBELL CONSTRUCTION Co. v. CIty OF CHARLESTON TO CONSTRUE S.C.
CODE ANN. § 6-1-330?

1
/

WHETHER APPELLANT ABANDONED APPELLATE REVIEW OF THE CIRCUIT
COURT’S RULING THAT C.R. CAMPBELL DOES NOT APPLY TO THE FACTS
PRESENTED; OR IN THE ALTERNATIVE, THAT C.R. CAMPBELL DOES NOT APPLY TO
THE FACTS OF THIS CASE? .

WHETHER THE CIRCUIT COURT CORRECTLY RULED THAT THE CITY’S WATER
AND SEWER CHARGES, OR AT LEAST CHARGES PAID BY NON-RESIDENT
CUSTOMERS, ARE NOT SUBJECT TO S.C. CODE ANN. § 6-1-330?

IN THE ALTERNATIVE, WHETHER THE CIRCUIT COURT CORRECTLY RULED THAT

RESPONDENT’S USE OF WATER AND SEWER REVENUES FOR ECONOMIC
DEVELOPMENT AND PUBLIC INFORMATION PURPOSES DOES NOT VIOLATE S.C.
CODE ANN. § 6-1-330(B)? 2

IN THE ALTERNATIVE, WHETHER THE CIRCUIT COURT CORRECTLY RULED THAT
RESPONDENT’S TRANSFER OF $4.5 MILLION DOLLARS PER YEAR IN PROFIT FROM
ITS WATER AND SEWER ENTERPRISE FUND TO ITS GENERAL FUND DOES NOT
VIOLATE S.C. CODE ANN. § 6-1-330(B)?

WHETHER THE CIRCUIT COURT VIOLATED APPELLANTS’ DUE PROCESS RIGHTS

* WHEN, AT THE SUGGESTION OF THE COURT DURING A HEARING ON THE MATTER

OF CLASS CERTIFICATION, THE PARTIES SUBMITTED PROPOSED ORDERS IN LIEU
OF ORAL'ARGUMENT?

WHETHER APPELLANTS FAILED TO MEET THE ADEQUACY REQUIREMENT OF
RULE 23(A), SCRCP?

WHETHER THE CIRCUIT COURT PROPERLY RULED ON THE CITY’S ARGUMENT
THAT PLANTIFFS AZAR AND LETTS LACK STANDING TO BRING THEIR CLAIMS
AGAINST THE CITY, WHEN A PRIOR HEARING BEFORE ANOTHER CIRCUIT COURT
JUDGE YIELDED NO WRITTEN AND ENTERED ORDER?



STATEMENT OF THE CASE

Appellants’ causes of action pertain to the City’s alleged violation of municipal
finance law. On October 10, 2011, Joseph S. Azar, individually and as a class representative,
commenced this action against Responderﬁ City  of Columbia seeking a non-jury trial.
(Cofnpl. (October 10, 2011)).4 TWO days later, an Amended Complaint was filed, gdding
Frank J. Cumberland as another Plaintiff, indiﬁdually and as a class representative. (Am.
Compl. (Oct. 13, 2011)). On November 14, 2011, the City filed its Answer to the Amended
Complaint denying all claims, and filed a Motion to Dismiss Messrs. Azar and Cumberland
'from the Amended Complaint pursuant to Rule l2(b)(>1) for lack of standing. (Answer (Nov.
14, 2011)); (Def. Mot. to Dismiss (Nov. 14, 2011)). On January 17, 2012, a Secqnd
Amended Complaint was filed adding Michael A. Letts as another Plaintiff, individually and
aé a class represe.ntative, and making additié)nal a]legatiops of fact in an effort to avoid
dismissal for lack of standing. (Second Am. Compl. (Jan. 17, 2012)). The City filed its
Answer to this Second. Amended Complaint on February 21, 2012, denying all claiﬁs.
(Answér to Second Am. Compl. (Feb. 21, 2014)).

The Plaintiffs challenged the City of Columbia’s use of revenue derived from
monthly Ichafges for water and sewer service for purposes other than maintaining and
improving the infrastructure of the City of Colﬁmbia’s wéter and sewer utiiity (“Utility”) on
several grounds. \

First, Plaintiffs sought, individually and on behalf ofa class, an injuncﬁon requiring
the City of Columbia to return all the money to its water and sewer enterprise fund that it
t(;ok from the water and sewer enterprise fund for other purposes allegedly in violation of

S.C. Code Ann. § 6-1-330, and to refrain from continuing to collect and use water and sewer



fees for any purpose other than operation and capital improvements of the Utility. (Secénd
Amended Complaint, 9 38-40, and B),. Second, VP.laintiffs alleged that the City’s use of
water and sewer revenues for purposes other than operatioﬁ, maintenance and improvement
of its Utility constituted a breach of contract, aﬁd sought, individually and on behalf of a
class, a refund of all water and sewer fees collected by the City for the paét t&ee years, to be
returned to the City’s water and sewer enterprise fund. (Second Amended Complaint, 9 47-
51, and § C). Third, Plaintiffs alleged, individually and on behalf of a class, that the City’s
use of water and sewef revenues for purposes other than operation, maintenance and
improvement of its Utility amounted to “unconstitutional collection” in that such practice
violated S.C. Code Ann. § 6-1-330 and C.R. Campbell Constr. Co. v. City of Charleston, 325 )
S.C. 23_5, 481 S.E.2d 437 (1‘997), and requested a common fund of all fees collected by the
City for the past three years, to Be returned to the City’s water and sewer enterprise fund.
| (Second Am. Compl., 9 5‘6-58 and § D). Lastly, Plaintiffs alleged, individually and on
behalf of a class, that the City’s transfer of $4.5 million dollars from its Water and sewer
enterprise fund to its general fund constituted-an unconsﬁtutional fax, and requested an order
creating a common fund of all water and sewer revenues used for other purposes, to be
’retu'rned to the City’s water and sewer enterprise fund. (Second Am. Compl., ﬁ 61-68 and §
E). Essentially, Plaintiffs demand that the City pay an arﬁount totaling approximately $22
million dokllars into a common fund, from which the City would be ordered to spend for

maintenance and improvement of its Utility along with any attorney’s fees awarded.

' (See H’rg Tr., p. 12, line 11 — p. 13, line 9 (Aug. 5, 2013)) (Appellants’ counsel stating that they seek the
return of $4.5 million transferred to the general fund over the past three years, plus the City’s expenditures from
its water and sewer enterprise fund for its economic development activities). $4,500,000 X 3 = $13,500,000.00.
The City’s total economic-development expenditures over the three fiscal years at issue here amount to
$8,319,768.00. $13,500,000.00 + $8,319,768.00 = $21,819,768.00. In their briefs and oral argument,
Appellants mistakenly state that the City’s economic development expenditures total approximately $2.3
million per year. (See H’rg Tr. p. 13, lines 3-9 (Aug. 5, 2013)); (H’rg Tr., p. 37, line 23 — p. 39, line 18 (Sept.

3



~ On March 27, 2912, Plaintiffs moved for class ceﬁiﬁcation to iﬁclude all of the City
of Columbia’s water customers during the three years prior to filing of the Complaint. (PL.
Mot. for Class Certification (March 27, 2012)). On May 17, 2012, the City filed an
Amended Mbtipn to Dismiss pursuant to Rule 12(b)(1) to include arguments that Plaintiff
Letts lacked standing. (Def. Am. Motion (May 17, 2012)). The parties ﬁleci memoranda in
suppbrt or oppoéition toﬁtheir respective motions. -
Both motions were heard oﬁ June 5, 2012 before The Honorable J. Ernest Kinard.
~Judge Kinard heard oral argument on the \City’s, 12(b)(1) Motion to Dismiss,. qnd verbally .
denied this Motion. (H’rg Tr:, Pp. 3-21’(June 5, 2012)). The court did n(‘)t request either
party to prepérel an order, and both parties expected that Judge Kinard would enter a short
order of deniai. However, no Written order concerning Deféndant’s Motion to Dismiss was
ever enteré& in spite of Defendant’s attempt to elicit an order from th'e court.
| Turning\to thg Plaintiff® sl Motion for Class Certiﬁcatipn7 Judge Kiﬁard offered to hear
the Partiés’ argumehts, but recommended ;as a better approach that fhe Particé submit
probésed orders on thé issue for his .consideration. (H’rg Tr. p. 22, line 24 — p. 25, line 24
(June 5, 2(_)12))‘.2 Both Parties submitted proposed orders addre'ssi‘ng‘ class Certiﬁcatioﬁ. OrA1>
Jﬁne 26, 2012, Judge Kinard entered a written order denying Plaintiffs’ Motion for”C‘lass
Certification. On July 5, 201/2, Plaintiffs filed a Motion to Reconsider the circuit court’é
denial of class cer‘;iﬁcation. After hearing arguments on September 13, 2012, Judge Kinard
denied Plaintiffé’ Motion. (Order Denying Plaintiffs’ Motion to Reconsider (Sept. 20,

© 2012)).

13, 2013)). The correct amounts expended for economic development purposes, as attested by the City’s current
Finance Director, are as follows: $2,922,446.99 in FY 2008/2009, $2,844,127.67 in FY 2009/2010, and
$2,716,110.03 in FY 2010/2011. :

? Note that the Court Reporter erred in identifying counsel. Where the transcript on the cited pages states that
Mr. Lydon, counsel for the City, was speaking, Mr. Lee, counsel for Plaintiffs, was actually speaking. )

4



After extensive discovery, the City moved for summary judgment on all causes of
action on August 14, 2012. In this motion for summary judgment, the City raised again its
argument that Plaintiffs Azar and Letts lacked standing to bring their asserted causes of
action. On September 18, 2012, Plaintiffs filed a motion for summary judgment on the issues
of whether the City’s use of water and sewer revenues violated S.C. Code Ann. § 6-1-330
and C.R. Campbell Constr. Co. v. C'ity«ofCharleston, 325 S.C. 235, 481 S.E.2d 437 (1997).
About this same time, a Suggestion in Ba;nkruptcy was filed on behalf of a plaintiff in this
case on September 7, 2012, which erroneously stayed the case or otherwise caused the case
to be deemed inactive. The case was revived after a status conference was held withvthe
Chief Administrati\}e Judge on May 8, 2013.

The Parties’ motions for sﬁmmary judgment were heard on August 5, 2013 before
The- Honorable G. Thomas Cooper. Following review of proposed orders, Judge Cooper
scheduled sua sponte another hearing fo ask furtﬁer questions and allow additional argument.
F/ollowing this.second hearing on September 13, 2013A,' the court, on September 26, 2013,
granted the City’s Motion for Summar); 'JudgmentA and denied Plaintiffs> Motion for
Summ#ry Jﬁdgment. On October 14, 2013, Plaintiffs moved for reconsideration. Plaintiffs’
motion was denied by an order received on December 6, 2013. Plaintiffs now appeal the
circuit court’s ruling on summary judgment, as well as the circuit court’s denial of their

motion for class action certification.



STATEMENT OF THE FACTS

Pursuant to a specific grant of authority to municipalities under the South Carolina
Constitution, the City of Columbia has owned and operated é water and/or sewer utility for
over a century. See (Moore Aff. §4, 7); S.C. Const. art. VIIL, § 16. The City’s water and
sewer utility’s physical plantlconsists of approximately 1,053 miles of sewer lines, a sewer
treatment plant, 67 sewer pump stations, twb water treatment plants, and approximately
1,966 miles of water mains. (Def. Appx. 12: CITY-0002277 at 2411); (Gantt Dep. p. 56,
vlines 5-6). As of June 28, 2012, the City provided water to 137,066 customers and provided
sewer to 69,910 customers. (Adams Dep. p. 4, lines 14-25). Most of the City’s customers
reside outside of the City’s corporate limits. (Adams Dep. Exh. 5).

By an ordinance enacted by the City Council in 1895, the City established “rates of
water rents” for provision of water from its waterworks to those who made application for
connection to the City’é water utility (hereinafter referred to as “Water Rate Ordinance™).
(Moore Aff. § 4). Since 1895, the City’s Water Rate Ordiﬁance has refﬁained in force and .
effect. (Id. at §5). In 1970, the City enacted an ordinz;lnce estaBlishin;g a sewer rate structure
(hereinafter réferred to as “Sewer Rate Ordin‘ance”).' (1d. ét 4 8). Since 1970, the City’s
.Sewer Rate Ordinance has remained in force and effect. (/d. at §9). The City has amended
its Water Rate Ordinance and Sewer Rate Ordinance numerous times. (/d. at § 6 and 9 10).
The City’s amendments to its water and sewer rates operate to revise its existing rate.
structure established in 1895 and 1970, respectivefy. (ld.-atg11).

If a person or business wishes to receive water and sewer from the City, he or she
submits an application for a water service contract to the City. (See Def. Appx. 14: CITY-

0003969; (Def. Appx. 15: CITY-0003970); (Def. Appx. 24: CITY-0005409). The City



provides water and sewer to its customers according to the terms set forth by this contract.
Id. The contract states that:

The undersigned hereby applies to the City of Columbia for a water/sewer
supply, to be furnished through a meter, for which service the undersigned
agrees to pay a monthly rate and minimum charge (whether the minimum
volume of water is used or not) as may be established by the City of Columbia
in accordance with its ordinances. It is understood and agreed that the
‘applicant will comply with all rate schedules, rules, regulations and
ordinances (Section 5-4012) of the City of Columbia in connection with this
service; that the City reserves the right at any time without notice to interrupt
water service for maintenance, repairs or extensions without any liability to
the undersigned or owner of such premises for damages resulting therefrom;
that the undersigned will not receive water from any part of the City water
'system without a valid permit from the City Engineer or without an in-service
meter and that unpaid charges for water service shall be posted against the
undersigned applicant’s Security Deposit. d.

‘The City’s water and sewer customers pay a mbnthly service charge in return for
receipt of water and sewer service. The City’s water service rate consists of a monthly baée
charge for the first 300 cubic feet éf water consumed that varies according to meter size and
whether the customer resides V\;ithin the City limits or outside City limits. (See Def. Appx.
11: CITY-0000108 — CITY-0000109). Customers are then charged for additional water
consumption as determined by customer catégory. (Id.) Similarly, the City has established a-
base sewer rate for customers residing within the City limits (“Resident”) and without City .

)
limits (“Non-Resident”), with an additional charge for each 100 cubic feet of wastewater
consumed. (/d.) Because most of the City’s water and sewer customers are Non-Residents
and Non-Resident water andlsewer charges are higher than charges applicable to Residents, -‘

. R o « .
most of the City’s water and sewer revenue is derived from Non-Resident customers, as

shown in the table below:® -

* (Palen Aff. {9 and ] 11).



Fiscal Year Non-Resident Charges Resident Charges
2008/2009 $64,100,000.00 : $32,000,000.00
2009/2010 $66,000,000.00 ' $33,100,000.00
2010/2011 $65,700,000.00 ' $33,500,000.00

In accordance with Generally Accepted Accounting Principles applicable to local
governments, the City of Columbia manages its water and sewer utility‘ in a propriety
capacity. (Caughman Dep.'p; 14, lines 2-10); (Ellis Dep. p. 13, line 16 —p. 14, line 215;
(Def. Appx. 12: CITY—OOOi277 at 2299). T/Iie City collects its watér and sewer chafges and
depos,its them into-a segregated enterprise fund.* (Jd. at CITY—0002299). An entefprise fund
is used to account for business opérations,'-whereaé a goVémméntal fund is uséci to account

for government services. (Eﬂis Dep. p. 13, lines 16-21).

From this enterprise fund, the City expends monies for administration, operation,

~

maintenance, and imi)roveménts of its Utility. (Palen Aff. § 13 and § 14). In fiscal year

2008/2009, the Utility’s net revenue from all of its income sources,>with>out'deduc‘ti_on's to

account for depreciation, was approximately $51 million dollars. (Def. .Appx. 28: CITY-

10008481 at 8612). In fiscal year 2009/2010, the Utility’s net revenue from all of its income

sources, without deductions to account for depreciation, -was approximately $37 million

dollars. (Id.) In ﬁscali year 2010/2011, the Utility’s net revenue from all of its income

* The City charges rates for customer consumption of water and sewer services on a monthly basis, as well as
other miscellaneous fees such as a one-time fee, usually paid by developers, to tap into the sewer system. (See
Ellis Dep. p. 47, line 25 ~ p. 50, line 13). Appellants only challenged the City’s use of revenue derived from
monthly water and sewer service charges, not the City’s other miscellaneous utility fees, and thus, all of the
City’s financial data produced in this case pertains to monthly Utility charges. ‘(See P1. Second Am. Compl.; pp.
1-2.and p. 5, § 21) (referring to Plaintiffs as customers of the City’s water and service with no mention of
paying any other type of Utility fee, and identifying a City Ordinance amending monthly water and sewer rates

as the fees that they challenge); (P1. Memo Summary Judgment, pp. 2 and 8 (Aug. 1, 2013) (Appellants arguing

that rate payers’ monies cannot be used to fund anything other than the specific program for which it was paid
(emphasis added)); (See Caughman Dep., p. 5, line 10 — p. 6, line 4); (Ellis Dep. p. 38, line 14 — p. 39, line 12;
p- 47, line 25 — p. 50, line 13) (Appellants questioning deponents about-monthly Utility charges). Lastly, the

Summary Judgment Order clearly stated that the fees at issue were the City’s monthly water and sewer charges .

and Plaintiffs did not, in their Motion to Reconsider, take any issue with the circuit court’s characterization of
the fees they were challenging; thus failing to preserve for appellate review any eleventh-hour attempt to

challenge other fees. (Order Granting Summary Judgment p. 1 (Sept. 26, 2013)); Bean v. SC Cent. RR. Co.,

392SC 532, 554, 709 S.E.2d 99, 111 (Ct. App. 2011).
. 8
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sources, “without deductions to account for depreciation, waé approximately $31 million
dolla}rs. (Id.) From this net revenue, the City provides for debt service for revenue bonds
secured by water e;nd sewer chafges issued for capital replacements or improvements to its
system. (Palen Aff. ﬂ 13 and § 14); (Def. Appx.‘28: CITY-0008481 at 8612). The City also
maintains reserve funds as required by its revenue bond ordinance, as Well. as surplus
revenué, or profit. (Gantt Dep. p. 62, line 4 — p. 64, line 4); (Def. Appx. 16: CITY-‘OOO474O
— CITY-0004783); (Caughman Dep.. p. 15, iines 5-18) (Def. Appx. 28: CITY-0008481 at
86125. | |

" In addition, during the past three fiscal years,” the City alloncated monies from its

water and sewer enterprise fund to pay for all or part of the costs of City economic

development functions: its economic development department, economic development

-

/

special projects, office of business opportunities, énd four development corporations.® (Gantt )
Dep. p. 80, line 7 — p. 87, line 24). The City also allocated Wéter and sewer revenues to fund
the expenses of priﬁting material that informed the public of tﬁé City’s compliance with safe
driﬁking Water standards and hbw to help reduce sewer overflows. (Gantt Dep. p. 81, line 5

—p. 82, line 7). These expenditures are shown as follows:

* Because the statute of limitations in this case is three years, the relevant fiscal years are FY 2008/2009,
2009/2010 and 2010/2011. :

¢ Appellants challenge an expenditure of $70,000.00 for the City Center Partnership, also described as the
Business Improvement District. Appellant’s Brief, p. 11; (Def. Appx. 13: CITY-0003931); (Gantt Dep. p. 86,
lines 10-14). This expenditure was paid from the Economic Development Special Project Fund. Further,
Appellants challenge use of water and sewer revenues for “community promotions.” Appellant’s Brief, p. 11.
However, during the three fiscal years at issue here, the City did not fund “community promotions” from water
and sewer revenue. (Gantt Dep. p. 87, line 13 — p. 88, line 5). The City stopped funding community
promotions from water and sewer revenues approximately seven years ago. (Def. Dep. Exh. 1). |
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Expenditures Challenged by App(’:llants7 FY 2008/2009 FY 2009/2010 FY 2010/2011
Economic Development Department’ $814,543.70 $774, 879.02 $772,267.33
Economic Development Special Projects’ | $624,267.29 $590,857.11 $585,936.77
Office of Business Opportunities' $393,934.55 $297,179.54 $210,663.51

Development Corporations'

$1,053,522.00

$1,154,478.00 .

$1,047,242.42

Public Relations™ Y

| $36,199.45

$26,734.00

130

Total Per Fiscal Year

$2,922,466.99

$2,844,127.67

$2,716,110.03

Pursuant to a policy adopted by Resolution in 1993, during the past three fiscal years,
the City has transferred up to $4.5 million dollars of the utility’s profits annually to its
general fund to defray the costs of ordinary mlinicipal services. (Gantt Dep. p. 25, line 18 —

p. 26, line 4); (Caughman Dep. p. 6, line 5 — p. 8, line 2); (Def. Appx. 27: CITY-0008476).
| If the City did not transfer the entire $4.5 million dollars to its general fund on an ann'ual
basis, City residents’ property tax billé would increase by niné to ten mils. (Gantt Dep. p 28,
lines 14-23); see also (Caughman Dep. p. 9, line 17 — p. 10, line 4). 'Transfer of some portion
of water and s‘ewer fev_enues from-a city’s water and sewer utility to its general fund is a
fairly common practice in South Carolina. (Gantt Dep. p.' 27, line 22 — p. 28 line 4).

| All together, the expenditures and transfers challenged be Appellaﬁts comprise less
than 10% of the Utility’s annual revenues derived from water and sewer V(-:harges, as shown

below: |

7 Appellants tend to refer to a chart showing the City’s use of water and sewer revenues for the Office of
Business Opportunities, Economic Development Department, Public Relations, Development Corporations,
Economic Development Contingency, City Center Partnership, and Community Promotions, that was included
in a State Newspaper article. The City’s Budget Director testified that the numbers in this chart were budgeted
amounts, not actual expenditures. (Caughman Dep. p. 38, line 2 — p. 40, line 2). The figures shown in the table
above reflect actual expenditures as attested within the affidavit of Mr. Palen, the City’s Finance Director at the
time the affidavit was executed. o

¥ (Palen Aff. § 26).

° (Palen Aff. 27).

' (Palen Aff. ] 28).

' (Palen Aff. 7 29).

"2 (Palen Aff. §23). '

" In FY 2008/2009; the City budgeted $46,600 for public educational materials relating to the Utility; however,
the money was not expended. (Palen Aff. §23).
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Year Contested Contested Total Contested Utility Revenue
Expenditures | Transfer of Net | (expenditures + transfer) | From '
. Revenues ' L Ratepayers
2008/2009 | $2,922,446.99 | $4,500,000.00 $7,422,446.99 $96,100,000.00
2009/2010 | $2,844,127.67 | $4,500,000.00 $7,344,127.67 $99,100,000.00
2010/2011 | $2,716,110.03 | $4,500,000.00 $7,216,110.03 $99,200,000.00

During the time period at issue, water and sewer rates were increased in a manner
consistent with a rate study prepared in 2006 by the engineering, consulting and construction
company Black & Veatch (“Rate Study”) recommending réte and fee revisions over a five-
lyear period ending June 30, 2011. (Def. Appx. 18: CITY-0005133 at 5225 and 5225). The
Rate Study based its analysis on the City’s projected costs and other factors. (See Def. Appx. -
18: CITY-0005133 — CITY-0005 14Q). It included a return on investment, or profit, built into
the City’s water and sewér rates. (/d. at CITY-0005234 and 5239). The Rate Study alsé
factored into the proposed rates the costs associat:ed with the City’s (Five-Year Capital
Improvement Plan, totaling approximately $350 million dollars. (/d. at CITY-0005224).

The City haé always invested in annual maintenance of its sewer system every year.
(Gantt Dep. p. 58, lines 15-16). Every fiscal yea;r, the City'prepares a list of projects for
water and sewer co}lstructioﬁ, repair and maiﬁ_tenance for funding consistent with its Five- '
Year Capital Improvement Plan. (Gantt Dep. p. 88, line 19 — p. 89, line 4). Prior to the year
2006, there was a time period in whiéh the City invested more money and attention to its
water system due to the important need to upgrad¢ the City’s aging water treatment plant
along the Columbig Canal\. (Gantt Dep. p. 58, lines 9-25). Since 2006, the City shifted its

priorities to its sewer system."  (Gantt Dep. p. 58, line 20 — p. 59, line 4). The City

' Beginning in 2007, the City experienced more frequent sewer overflows, largely due to infiltration of tree
roots into sewer lines and accumulation of grease blocking sewer lines. (Gantt Dep. p. 17, lines 3-13); (Gantt
Dep. p. 54, lines 3-21); (Gantt Dep. p. 97, line 16 — p. 99, line 20). The City has significantly reduced sewer
overflows from its sewer system. (Gantt Dep., p. 102, lines 9-12). In 2013, largely due to the City’s sewer
overflows, the U.S. Environmental Protection Agency (“EPA”), the South Carolina Department of Health and
Environmental Contrgl (“DHEC”) and the City entered into a Consent Decree, in which the City did not admit
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completed all of the capital improvement projects contained in the Rate Study, whicil cost
approximately $350 million dollars, within five years. (Gantt Dep. p. 18, line 12 —p. 19, line
2); (Def. Appx. 18: CITY-0005133 at 5224). Of this total of $350 million -dollars, -
$212,704,769.00 was dedicated to sewer projects. In 2011, the City embarked on ifs next
Five-Year Capital Improvément Plan to spend $100 million per fiscal year for sewer‘ projects.
(Gantt Dep.‘p. 18, line 12 — p. 19, line 4); (Def. Appx. 28: CITY-0008569).
'STANDARD OF REVIEW

On appeal from the grant of a summary judgment motion, this Court applies the same
standard that the trial jnge was required to apply under Rule 56(c), SCRCP. Brockbank V.
Best Capital Corp., 341 S.C. 372, 379, 534 S.E.2d 688, 692 (2000).. Summary judgment is
appropriate when the pleadings, depositions, affidavits, and discovery on file show there is
" no genuine issue of material fact such that the moving party must prevail as a matter of law.
Rule 56(c), SCRCP; Southeast Toyota Distribs., LLC v. Jim Hudson Superstore, Inc., 387
S.C. 508, 512, _693 S.E.2d 33, 3‘5 (Ct. Apb. 2010).- A grant of summary judgment is
“completely appropriate when a propérly supported motion sets forth facts that remain
undisputed or are coﬁtested in a deficient manner.” | David v. McLeod Reg. Med. Ctr., 367
S.C. 242, 250, 626 S.E.2d 1, 5 (2006). Speculation and ;‘iﬁferential leaps” are insufficient to
defeat a motion for summary judgment. Nelson v. Piggly Wiggly Central, Inc., 390 S.C. 382,

390, 701 S.E.2d 776, 780 (Ct. App. 2010).

TN

any liability under the Clean Water Act. (PL. Exh. 1, p. 5 (Sept. 13, 2013)). The Decree stated that the City “has
voluntarily undertaken various capital improvement projects intended to improve its ... [wastewater treatment
plant] as well as reduce the occurrence of [sanitary sewer overflows], which, over the past five years, have
resulted in significant expenditures of resources by Columbia.” (Id.) The Consent Decree did not impose upon
the City any additional capital improvement projects; instead it incorporated the City’s implementation schedule
for its previously adopted Five-Year Capital Improvement Plan and made that schedule enforceable under the
Consent Decree. (/d. at p. 16). The Consent Decree imposed new requirements to improve maintenance and
operational protocol, staff training, and emergency response planning. (/d. at pp. 17-26).
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Proponents of class certification have thé burden of proving that the prerequisites of
class certification under Rule 23(a), SCRCP, have been met. Waller v. Seabrook Island
Property Owners Ass’n, 300 S.C. 465, 467-468, 388 S.E.2d 799, 801 (1l990). The court must
apply “a ri‘gorous analySis” fo assure that fchese prerequisites have beer;- satisﬁe(_i. Id. The
failure of the proponents to satisfy any one of the prerequisite\s is fatal to class certification.
Id. Additionally, a trial judge's ruling on whether an action is properly maintainable as a
class action is within his discretion. Id.

ARGUMENTS

At issue in this appeal is whether the City’s use of Utility revenue to fund its
economic development functions and certain public information materials, and to use Utilfty
profits to supplement its general fund, violates municipal finance law governing service
fees."” Under article VIII, § 16 of the Sou;(h Carolina Constitutiori and S.C. Code Ann. § 5-
31-610 et seq., the City of Columbi; O\anS and operatés a water and sewer utility (“Utility”)
with the authority to charge rates for service provided to its customers.. quthly Utility
charge‘s‘.for water and sewer service are a lawful'feé and not a tax. Ruggles v. Padgett, 240
S.C. 494, 510, 126 S.E.2d 553, 561 (1962); Simons v. Ciiy Council ofCharlestoﬁ, 181 S.C.
353, 358, 187 SE 545, 547 (1936); Green v. City ofRozk Hill, 149 S.C. 234,.264, 147 S.E.

346, 357 (1929). Further, cities may charge utility rates that yield a fair profit. Sossamon v.

1> Appellants claim that the City’s alleged failure to comply with municipal finance law allegedly caused the
City’s wastewater system “to fall into a state of disrepair and ultimately resulted in the United States
Environmental Protection Agency and the South Carolina Department of Health and Environmental Control
successfully suing the City of Columbia to force repairs and improvements to the City’s sewer system.”
Appellants’ Brief, p. 7. The City has invested hundreds of millions of dollars in maintaining and improving its
Utility and completed all sewer construction projects identified within its five-year capital improvement plan
applicable to the time period relevant here. (Gantt Dep. p. 18, line 12 — p. 19, line 2). Appellants’ attempt to
cast the City’s use of about $7 million dollars per year from its annual water and sewer revenues of
approximately $100 million as the cause of its consent decree with the EPA represents a gross
oversimplification of a complex array of issues relating to the current status of the City’s wastewater system.
The circuit court order properly rejected these assertions as irrelevant to the merits of this case.
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Greater Gaffney Metro Utilities Area, 236 S.C. 173,‘ 181, 113 S.E.2d 534, 538 (1960);
Simons, 181 S.C. 353, 357, 187 S.E. 545, 546 (1936); Green, 149 S.C.' 234, 264, 147 S.E.
346, 356-57 (1929). What is more, cities may use that profit for any lawful purpose within
the discretion of their governing bédies. See S.C. Const. art. VIII, § 17 (“Powers, duties, and
responsibilities granted local government subdivisions by this Constitution and by law shall
include those fairly imﬁlied and not prohibited by this Constitution.”). '

In spite of this well—establiéhed law, Appéllants argued below that under C.R.
Campbell v. City of Charleston,.325 S.C. 235, 481 S.E.2d 437 (1997), the City’s Utility
charges are not a valid fee and thus, amount to an uncbnstitutional tax. Appgllants failed to
preserve their arguments under C.R. Campbell for appellate review, and in any event, the
circuit court»did not err iﬁ holding the‘ltvC.R. Campbell was distinguishable 0?1 the facts, or at
the very least, not applicable to Non-Résident -Uti,lity charges.

Appellants also argue that the City’s- expenditure of revenues derived- from Utility ‘
(;har\ges for economic development an,d\' public information purposes violates the directive
found within S.C. Code Ann. § 6-1-330(B) that the “revenuev derived from a service or user
fee imposed to finance the provision of public services must be used to péy' costs '.related to
the provision of the service or program for which the fee was paid.” This statute has never
before 'been construed by this Court. The circuit court correctly 'held that the Service Fee
Statute does not apply to the City’s water and sewer charges. In the alternative, the circuit
court unerringly ruled that the City’s use of Utility revenues for economic development and
certain pub)lic iﬁfomation activities are related to the provision of water and sewer services

and thus, do not violate S.C. Code Ann. § 6-1-330(B). Additionally, the City’s transfer of

$4.5 million in Utility profits annually from its Utility Enterprise Fund to its general fund
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doés not violate S.C. Codé Ann. § 6-1-330 when read in light of existing common law and in -
pari materia with related statutes.

By demanding that the City raise the equivalent of millions of dollars that were
previously spent and dictating that this money should then be used specifically for
improvemenfs as opposed to other equally»impo’rtant usgé, Appellants are in effect seeking to
impose their own personal views on how the City’s Utility ought to be'maﬁaged, and in the
process, significantly disrupt the ’City’s‘ financial condition. Appéllants seek to
impermissibly intrude upon .City Council’s legislative : bgdgetary, function as well as its .
discretion in l\ic}w it choosés to operate 1ts water and sewer system. See McKinnyey V.
Gfeenville, 262 SC 227, 247, 203 S.E.2d 680, 690 (1974) (“... courts will not interfere with
legislatively ’declare~d policy and lggislatively approved ﬁljrictiéns of govermﬁent unless the
judicial mind is convinced that action by the legislative body is without reasonable relation tp
the publ'ic"iﬁterest or welfare én\d is beyond- the scope of legitimate governmen;[ aétivity ).
Appélléﬁts’ attempt to ﬁsurp the City’s discreﬁon is unavéil,ing. | |

I~ APPELLANTS IMPROPERLY APPLY CASES DECIDED UNDER BROWN V. HORRY
COUNTY IN THEIR ARGUMENTS CONSTRUING S.C. CODE ANN. § 6-1-330.

Appellants raise as an issue on appeal that the trial court erred as a matter of law in its
vinterpretation. of S.C. Codé Ann. § 6-1-330 (also referred to as “Service Fee Statute™). In
Appellants’ argument concerning the Service Fee Statute, Ap},)'ellants»tum to Brown v. Horry
County, 308 S.C. 180, 417 S.E.2d 565 (1992) as articulated by C.R. Campbell Constr. Cb. V.

| Cily of Charlestoh, 325 SC 235, 481 S.E.2d 437 (1997), JK Cons{r., Inc. v. Western
Carolina Reg’l Sewer Auth., 336 S.C. 162, 519 S.E.2d 561 (1999), and Ford v. Georgetown
County Water & Sewer District, 341 S.C. 10, 532 S.E.2d 873 (2000), to support its

interpretation of the Sf;rviée Fee Statute. Appellants’ Brief, pp. 12-13. These cases do not

N
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interpret the Service Fee Statute. Reliance on these cases to interpret the Service Fee Statute .
contravenes the cardinal rule of statutory construction that legislative intent is ascertained
-solely by the plain and unambiguous language of the statute. Harris v. Anderson Coynty
Sheriff’s Office, 381 S.C. 357, 362, 673 S.E.2d 423, 425 (2009).

In Brown, as articulated in C.R. Campbell Constr. Co. v. City of Charleston, 325 S.C.
235, 236 481 S.E.2ci 437, 438 (1997), the Court set forth a test to detérmine whether a
particular type of fee was a valid service fee and not a tax. 325 S.C. 235, 236, 481 S.E.2d
437, 438 (1997) citing to Brown v. Horry County, 308 S.C. 180, 417 S.E.2d 565 (1992). The-

. City argues infra that Appellants have abandoned appellate review of the circuit .court’s'

ruling pertaining to C.R. Campbell, and that, in any event, C.R. Campbell applies to a context

not present here. But for the purposes of this argument,r the important point is that the test

articulated "in C.R. Campbell rests upon a constitutional dimension because it serves to

determine whether é fee is a valid uniform service charge or an unconstitutional tax. If the

| fee in question fails to meet ‘thé test, then it would be struck down as a tax levied Withéut
uniformity in violatioﬁ of article X, section 6 of the South Carolina Constitution. If a fee is
deemed invalid under Brown, then the Serﬁce Fee Statute would not even come into play
because the fee is in actuality an unconstitutional tax.

‘In contlrast, the Sérvice Fee Statute is not intended to discern between a valid fee or
an unconstitutional tax; it éddresses valid service fees only. The Service Fee Statute injects
procedural requirements upon adoption of a fee and it places a limitation upon fees imposed

to finance a public service. Any violation of the Service Fee Statute is separate and distinct
from a; constitutional violation under Brown and C.R. Campbell. See e.g. State v. Covert, 368

S.C. 188, 195, 628 S.E.2d 482, 486 (Ct. App. 2006) (“In South Carolina, the statutory
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warrant requirement is separate and distinct from the prohibition in the federal and state

constitutions against unreasonable searches and seizures.”). Given these distinctions,

Appellants mistakenly assume that C.R. Campbell may appropriately be used to interpret the
Service Fee Statute.'®

II. TO THE EXTENT THAT APPELLANTS ARE ATTEMPTING TO ARGUE THAT THE CITY’S

USE OF REVENUE DERIVED FROM WATER AND SEWER CHARGES FAILS TO COMPLY

WITH C.R. CAMPBELL, SUCH ARGUMENT IS UNPRESERVED FOR APPELLATE REVIEW;

SHOULD THIS COURT FIND OTHERWISE, THE CIRCUIT COURT CORRECTLY RULED
THAT C.R. CAMPBELL DOES NOT APPLY TO THE FEES AT ISSUE HERE.

Under Rule 208(b)(1)(B), SCACR, an %ppengm must, in the Initial Brief, se},t‘fort,h the:
issues to be consi(iered by the appellate court.‘ No point will be considered which is not set
forth in tﬁe statement of iséues on-appeal. Stafe v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d
691, 694 (2003). If a party fails to raise arguments with supporting authority in the Initial
Brief, then such arguments are deemed ai)andoncd on appeal. First Sav. Bank v. McLean,
314 S.C. 361, 363, 444 S.E:2d 513, 514 (1994). Although rules of issué preservation should
ﬁot be épplied 1n a rigid, “hyper—techhical manner,” it is a be_Lsié tenet of the law that an |
~ appellate cdurt,cénnot rule oﬁ issues not presented to it. Herroﬁ v: Century BMW, 395 SC
461, 469-470, 719 S.E.2d 640, 644-645 (2011). Appellants have failed ;[o identify as an issue

on appeal, or argue within their Initial Brief, any error in the circi;it court’s ruling that C.R.

'® Furthermore, the test set forth in C.R. Campbell employs different language than the Service Fee Statute. In
situations where the benefit that the payer of a fee receives in return for payment of the fee lies in the
government’s use of the proceeds of the fee to fund future improvements, C.R. Campbell held that such a fee is
valid if the revenue generated from a service fee is used only for the specific improvement contemplated and the
revenue generated by the fee does not exceed the cost of the improvement. 325 S.C. 235, 236, 481 S.E.2d 437,
438 (1997). In contrast, the Service Fee Statute’s limitation on use of fee revenues applies to fees “imposed to
finance the provision of public services.” S.C. Code Ann. § 6-1-330(B). The revenue derived from these fees
“must be used to pay costs related to the provision of the service or program for which the fee was paid.” Id.
The C.R. Campbell test is narrower and more restrictive than the Service Fee Statute. By turning to case law
addressing whether a fee is a valid service fee or an unconstitutional tax to interpret the Service Fee Statute,
Appellants ask this Court to impermissibly resort to forced construction that would limit or expand the Service
Fee Statute’s operation. Harris v. Anderson County Sheriff's Office, 381 S.C. 357, 362, 673 S.E.2d 423, 425
(2009). _
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Campbell does not apply to the facts of this case. An appellant is precluded from using its
reply brief to argue any grounds for reversal because all issues must be raised and argued in
the Initial lBrief. Lister v. NationsBank of Delaware, N.A., 329 S.C. 133, 153, 494 S.E.2d>
449, 460 (Ct. App. 1997). Therefore, Appellants have abandoned appellate review of their
claim under C.R. Campbell.

To the extent this Court finds otherwise, the circuit court did not err. Restating
BleWn 12 Horr); County, 308 S.C. 180, 417 S.E.2d 565 (1992),‘C.R. Campbell Coﬁstr. Co. v.”
City of Charleston held that a fee is a valid uniform service charge and not. an
* unconstitutional tax if: ) |
(1) the revenue generated is used to the benefit éf the pa);er;s, e‘ven'if the
general public also benefits (2) the revenue generated is used only for the
specific improvement contemplated (3) the revenue generated by the fee does -

not exceed the cost of the improvement and (4) the fee is uniformly imposed
on all the payers....325 S.C. 235, 481 S.E.2d 437, 438 (1997).

"It is well established. in South Carolina that a monthly water or sewer chafge isnot a
tax, but rather, a rent or charge for services rendered, collected merely as compensation by
those who choose to receive and use the water. Simons v. Cié} Council of Charléston, 181
S.C. 353, 358, 187 S.E. 545, 547 (1936); Green v. City of Rock Hill, 149 S.C. 234, 264, 147
S.E. 346, 357 (1929). Appellants Letts and Cumberland'’ have entered into a contract with
- the City to receive ‘water and sewer supply delivered through the City’s water and sewer
infrastructure. (Def. Appx. 14: CITY-0003969); (Def. Appx. 24: CITY-0005409). in return
for this access to and use of City property and consumption of water supply, the_y pay a

monthly base rate for up to 300 gallons of water used and an additional rate based upon

7 Appellant Azar is not a customer of the City’s Utility. He has no account or service contract in his name with

the City, does not receive a utility bill from the City, and does not pay any Utility charges to the City. Mr. Azar

is a resident of the Hermitage Condominiums, whose association is a customer of the City. Mr. Azar

" reimburses the Hermitage Condominium Association for his pro rata share of the water and sewer bills paid by
the Association. (See Def. Mem. In Supp. of Mot. to Dismiss, p. 10 and Exhibit A (May 30, 2012)).
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actual consumption beyond 300 gallons per month. (See Def. Appx. 11: CITY-0000108).
For sewer, they also pay a base rate and an additional rate based upon cubic feet of
wastewater created. (/d.) In other words, Messrs. Letts and Cuhberland have a quid pro quo
arrangement with the Cify whe‘re they receive the benefit of water and sewer in éxchange for
monetary pa-yment based upoh actual consumption. Thus, the City’s water and sewer rates

constitute a lawful fee.'®

Because the question of whether a municipal utility charge for
wafer and sewer service has already been answered, there is no need to apply C.R. Campbell
to the City’s water and sewer charges.

Further, Brown, as articﬁ]ated by C.R. Campbell, is distinguishable from the facts of
this case. Unlike the\'situation here, where Utility customers receive the benefit of water and
sewer service in return for their payment of water and sewer actually consumed, in Brown
-and its progeny,' the payers of the fee did not receive a direct exChénge of money for a service
provided, but instead benefitted from how tfle proceeds were to be spent for future
improveménts. Brown, 308 S.C. 180, 185, 417 S.E.2d 565, 568 (1992). Because(ithe benefit
received in Brown was the future use of proceeds from the fee impose'd, the Court ‘deviséd a
test containing limits on use of this revenue ip order to maintain the constitutional distinction
between a fee and a tax. However, in situations “where the benefit to the payer derives r_lot
from the municipality’s use of the revenue but is a benefit given directly and §olely to the
[payer] in eXchangé for the fee,” Brown does not apply. BellSouth Telecommunications v.

City of Orangeburg, 337 S.C. 35, 39-40, 522 S.E.2d 804, 806 (1999). The benefit Appéllants

receive in return for payment of the City’s water and sewer charges is not in how the City

1

'8 A fee is a charge in exchange for a particular service that benefits the person paying it in a manner not shared
by the general public, whereas taxes are imposed on all property for the maintenance of government. Robinson
v. Richland County Council, 293 S.C. 27, 33, 358 S.E.2d 392, 396 (1987); Casey v. Richland County Council,
282 S.C. 387,390, 320 S.E.2d 443, 444 (1984)
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expends the revenue derived from water and sewer fees. The benefit is in the immediate
delivery of water and sewer service when Appellants turn on the faucet within their

residences. In such a situation, the Brown test is inapplicable.

N Any reliance on Ford v. Georgetown County Water & Sewer District, 341 S.C. 10,
532 S.E.2d 873 (2000) and J K. Construction, Inc. v. Western Carolina Reg’l Sewer Auth.,
336 S.C.v 162, 519 S.E.2d 561 (1999) is misplaced. At issue in these cases was sewer impact
fees imposed to pay for future sewer improvements. See Ford, 341 S.C. 10, 532 S.E.2d 873
(2000) (sewer impact fee impolséd to pay for capital improvements to sewer system); J. K.
Construction,. 336 SC 162, 519 S.E.2d 561 (1999) (sewer impact fge imposéd to pay for
sewer improvements). Like the situation in Brown, the payers in F ord and J K. Cor?struction
did not receive a direct benefit in exchange for the fee paid, but instead derived a bénefit
from how the proceeds of the sewer impact fee would be spent. Here, Appellants challenge
an enﬁrely differe;nt type of fee than that challenged in Ford and J.K. Cojnstruction.
Appellants challenge the. City’s monthly water and sewer service charges paid by customers
in return for the access to and use of drinking water and the disposal of wastewater. Thus,
C.R. Campbell has no bearing on the issues presented in this appeal.

Even if this Court holds that C.R. Campbell applies to municipal water and sewer
rates generally, Brown cannot apply to charges for water and sewer service to Non-Resident
customers. C.R. Campbell addresses whether a uniform service charge, as authorized under
S.C. Code Ann. § 5-7-30, is valid. C.R. Campbell, 325 S.C. 235, 237, 481 S.E.2d 437, 438
(1997). Pursuant to S.C. Code Ann. § 5-7-30, a municipality is empowered to establish’ V

“uniform service charges” within its corporate boundaries. 'S.C. Code Ann. § 5-7-30 does not

govern charges outside of the City’s corporate limits. See Lomax v. Greenville, 225 S.C.
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289, 297, 82 S.E.2d 1.91, 195 (1954) (“It'is apparent that this grant of powef for purposes of
municipal legislation is ... broad and comprehénsiYe ... limited alone ... by the territorial
.confines of the»mpnicipélity authorized to exercise it ....”). A city’s 'r'elationship with its
non-resident utility customers is govefned solely by contfact. S.C. Code Ann. §}5-7-60; S.C.
Code Ann. § 5-31-1710; S.C. Code Ann. § 5-31-1910; Sloan v. City of Conway, 347 S.C.
324,330, 555 S.E.2d 684, 687 (2001); Childs v. City of Columbia, 87 S.C. 566, 571, 70 S.E.
296, 298 (1911). Nothing in the Water and Sewer service contract between. the City and its
vNon;Residcnt cu,stomer's obligates the City fo usé revenues derived from Noh—Resident
- customers in any particular manner, nor does it subject the City to the dictates of C.R.
'Campbell. C.R. Campbell simply has no bearing on charées fo.r water and sewer service to
Non-Resident customers. (Def. Apr. 24: CITY-0005409); se.e.<1989 S.C. A.G‘.‘LEXIS. 168,
* 7 (Juiy 17, 1989) (opining that “uniform service fee” under S.C. Cpcie Ann. § 5-7-30 not
. applicable to non-resident utility rates). The: City’s revenues derived:fror.n Non-Resi.dent
water and sewer customers totaled a’ppro_ximétely $64.1 millioni d01‘1.ar5 in FY 2008/2609, $66
- million dollars in FY 2009/2010, and ‘$65.7 mill?on dollars in FY 2010/201 1. (Palen Aff. §
| 11). This revenue generated by Non-Residéﬁt custovmers more thaﬁ covers the expenditures
Appellants complain of.- | |
III. THE CIRCUIT COURT CORRECTLY RULED THAT THE CITY’S WATER AND SEWER
CHARGES, OR AT LEAST NON-RESIDENT CHARGES, ARE NOT SUBJECT TO S.C. CODE
ANN. § 6-1-330(B). - ’
. Appellants asgen that the City’s W;;ltei' and sewer charges violate S..C. Code Ann. § 6-
1-330, which states:

(Aj A local goveming'body, by ordinance approved by

a positive majority, is authorized to charge and collect a

service or user fee. A local governing body must

provide public notice of any new service or user fee
- being considered and the governing body is required to
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hold a public hearing on any proposed new service or
user fee prior to final adoption of any new service or
user fee. Public comment must be received by the
governing body prior to the final reading of the
ordinance to adopt a new service or user fee. A fee
adopted or imposed by a local governing body prior to
December 31, 1996, remains in force and effect until
repealed by the enacting local governing body,
notwithstanding the provisions of this section.

(B) The revenue derived from a service or user fee

imposed to finance the provision of public services

must be used to pay costs related to the provision of the

service or program for which the fee was paid. If the

revenue generated by a fee is five percent or more of

the imposing entity’s prior fiscal year's total budget, the

proceeds of the fee must be kept in a separate and

segregated fund from the general fund of the imposing

governmental entity. B
South Carolina Code Ann. § 6-1-300 defines “service or user fee” as “a charge required to be
paid in return for a particular government service or program made available to the payer that
benefits the payer in some manner different from the members of the general public not
paying the fee,” and “also includes ‘uniform service charges.”” The Service Fee Statute does
not apply to the City’s water and sewer service charges, or at the very least, does not apply to

the City’s revenues derived from Non-Resident customers.

A. The City’s monthly water and sewer service rate structure was enacted prior to
the Service Fee Statute. '

The Service Fee Statute was enacted as part of Act 138 of the South Carolina General
~Assembly, 112" Session (1997-1998), v/vith an effective date of July 1, 1997, except as
otherwise provided. Subsection (A) of the Service Fee Statute provides that “a fee adopted
or imposed by a local>governi\ng body prior to December 31, 1996, remains in force andv

effect until repealed by the enacting local governing body, notwithstanding the provisions of

1
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this s_éction.” S.C. Cb’d¢ Ann. § 6-1-330(A). The statute clearly has prospective effect
only."

The City’s Water and Sewer Rate Ordinances were enacted long before the effective
dates of the Service Fee Statute. A historical review of the City’s water and sewer
ordinances indicates that the éity first enacted ;1 water rate vordinal‘nce in 1895 and a sewer
rate ordinance in 1970. (Moore Aff. § 4, § 7). Subsequent to the Service Fee Statute’s
effective dates, the City re-codified its ordinances in 1998; however, the City’s Water and
Sewer Rate Ordinances were confinued in effect without interruption. (Moore Aff. 5,99,
9 11); (Def. Appx. 19: CITY-0008622 at CITY-OOQS625, Section 1-3'). Because the Service
Fee Stat’ute has prospective effect, not retroactive, the City’s long-standing Water and Sewer
Rate Ordinances are not subject to the limitations found in S.C. Code Ann. § 6-1-330(B).
See, e.g., C.R. Campbell, 325 S.C. 235, 481 SE2d 437, 438 n. 2 (1997) (stating that law
enacted after City’s enactment of real estate transfer fee does not apply).

Appellants argue that amendments to the City’s. water and sewer ordinances enacted

after the effective date of S.C. Code Ann. § 6-1-330 to increase rates constitute a “new

~

service or ilser‘fee%’ subject to the limitations found in S.C. Code Ann. § 6-1-336(B). in \
1997, 1998, 2000, 2002, 2003, 2004, 2005, 2006, 2007, 2008, 2010, 2011, 2012 and 2013,
the City-amended its Water and/or Sewer Rate Ordinances to modify ceftain rates contained
“therein. (Moore Aff. § 6, § 10); (Pl. Exh. 2 (entered into evidence Sept. 13, 2013)). S.C.
Lode Ann. § 6-1-330 does not apply £o amendments. |

The legislature’s choice of words within the Service Fee Statute indicate that

amendments to a service fee enacted prior to December 31, 1996 or July 1, 1997 were not

' Aside from the express language of the statute, “absent a specific provision or clear legislative intent to the
contrary, statutes are to be construed prospectively rather than retroactively, unless the statute is remedial or
procedural in‘nature.” Edwards v. State Law Enforcement Div., 395 S.C. 571, 579, 720 S.E.2d 462, 466 (2011).
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intended to be subject to the limitations impbsed on newly enacted service or user fees.

Section 6-1-330(A) provides that fees “adopted or imposed by a local governing body prior

to December 31, 1996, remains in force and effect until repealed by the enacting local
governing body, notwithstandiﬁg the provisions of this section/.” (emphasis adcied). No
mention is made of subsequent‘ amendments to a pre-existing ,ordinance /that already
establishéd a fee. This Court cannof read the word “amendment” info ;he statute. See Kinard
v. Moore, 220 S.C. 376, 68 S.E.2d 321, *Ex14 (1951).(“The court has no.right to add the
words [the legislature] omitted, nor to interpblate them on conceits of "syrrﬁnetry and
policy™). The. General Assembly could have added the word “amend” or “amendment” to
this section but chose not to do s0.2° The City’s amendments to its long-standing Water and
Sewer Rate Ordinances are not subject to the limitations found in S.C. Code Ann. § 6-1-
330(B). To hold otherwise would upset the City’s reliance on and expectation of stabilityb

and continuity in its management and operation of its Utility.

B. Revenue derived from Non-Resident moﬂthly Utility charges are not subject to
S.C. Code Ann. § 6-1-330(B).

Even if this Court holds _that the Service Fee Statute applies to the City’s subsequent
amendments to its water and sewer ordinances, S.C. Code Ann. § 6-1-330(B) cannot apply to
revenues derived from Non-Resident customers. As explained above, Non-Resident water
and sewer charges are governed solely by contract. Nothing in the City’s contract with Non-
Residents limits the City’s discretion in how collected Utility charges are used.

A statutory limitation on how a municipality uses revenﬁes derived from Non-
Resident customers applies only if the statute expressly applies to fees paid by Non-Resident

customers. See Sloan v. City of Conway, 347 S.C. 324, 330, 555 S.E.2d 684, 686 (2001)

2% Compare § 6-1-330 with § 6-1-315 within 1997 S.C. Acts 138, in which local governments are authorized to
“impose a business license tax or increase the rate of a business license tax.” (emphasis added).
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(ruling that a statute “does ?ot apply for the benefit | of nonresidents unless expressly
providf;d.”). The Service Fee\Statute does not expressly apbly to Non-Resident water and
sewer customers.

Aside from complete silence in the Service Fee Statute concerning applicability to
Non-Resident Utility charges, the language of Service Fee Statute provides further reason to
conclude that Non-Resident Utility charges are outside the reach of the Service Fee Statute.
Under S.C. Code Ann. § 6-1-330(B), a “service or user fee imposed to finance the provision
of public services must be used to pay costs related to the provision of the service ....” The

word “impose” is defined as to “establish as something to be obeyed or complied with;

enforce.” Collins English Dictionary - Complete & Unabridged 10th Edition (HarperCollins

Publishers 2013) (available at hﬁp://dictionary .reference.com/browse/impose). The City
cannot impose Water and sewer service upon Non-Residents. If Non-Resident wishes to
receive water and sewer from the City, hé or she submits an application for a water service
contract ‘to the City. (See Def. Appx. 14: CITY-0003969). ’The contract is voluntary._
Moreover, a water and sewer customer is paying for water actually consumed. ‘As a result,
the amount of the fee paid by a water and sewer customer can be controlled by the customer.
The less water consumed, the less the monthly water charge, or conversély, the more water
consumed, the more the monthly water charge. Because a pre-determined water and sewer
charge is not unilaterally imposed on Non-Resident customers, S.C. Code Ann. § 6—1—330(B)>

does not goverh Non-Resident Utility charges.”!
-

*! No one is commanded or required to purchase water and sewer from the City. See Ruggles v. Padgett, 240 .
S.C. 494, 510, 126 S.E.2d 553, 561 (1962) (holding that a water charge is a rent or charge for services rendered,
collected merely as compensation by those who choose to receive and use the water). Further, through a private
contract with individual customers, the City sells a retail commodity. (Ellis Dep. p. 49, line 10 — p. 50, line 13);
see Sossamon, 236 S.C. 173, 181, 113 S.E.2d 534, 538 (1960); Simons, 181 S.C. 353, 357, 187 S.E. 545, 546
(1936); Green, 149 S.C. 234, 264, 147 S.E. 346, 356-57 (1929). Water and sewer service is a voluntary
contractual sale entered for. the benefit of the parties. See Peeples v. South Carolina Power Co., 166 S.C. 150,
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The Service Fee Statute cannot be used to limit how the City makes use of Utility
revenues derived from Non-Resident customers. See 2012 S.C. AG LEXIS 79 (S.C. A.G.
2012) (opining that the Service Fee Statute applies to fees imposed within the city,limits, but
not for fees imposed outside the city limits). Consequently, the City may use its water and
sewer revenues derived ffom Non-Resident water and sewer charges however it chooses,
'including thoée expenditures challenged by Appellants. Revenues derived from Non-
- - Resident customers more than cover the expenditures that Appellants complain of.

IV. TO THE EXTENT THIS CO.URT ADDRESSES WHETHER THE CITY’S CHALLENGED USES

OF REVENUE DERIVED FROM MONTHLY WATER AND SEWER CHARGES VIOLATE THE’, ‘
“ SERVICE FEE STATUTE, THE CITY’S USE OF SUCH REVENUES IS LAWFUL.

| Squth,Carolina Code Ann. § 6-1-330(B) states that “tﬁe revenue generated from a
service or user fee imposed to finance the provision of public services must be used to pay
costs related to the p;ovision of the services or program for which the fee was paid.”
Appellants argue that S.C. Code Ann § 6-1-330(B) “clearly prohibit;s” the City of Columbia
from using water and sewer r;venue for anything other than “the operation, repair, upgrade,
maintenance and/or expansion of the water and éewer system of the City.” Appeliant’s Brief, -
p. 12. In particular, Appellants argue that: 1). the City’s 'éxpenditures' from. its Utility

enterprise fund for economic development functions and the printing of Utility-specific

public educational material violates S.C. Code Ann. § 6-1-330(B);** and 2) the City’s transfer

156, 164 S.E. 605, 607 (1932) (*... parties contract for their own benefit, and not for that of others not parties
to the contract ...”). Subsection (B) of the Service Fee Statute applies to public services, not the_sale of a -
commodity under the terms of a contract, utilizing the City’s property, i.c., water and sewer infrastructure, to
access such commodity. Under the‘facts of this case, subsection (B) of the Service Fee Statute arguably does
not apply to monthly water and sewer charges paid by Non-Residents or Residents.
2 Appellants’ Brief, on p. 24, states that Appellants are challenging the City’s expenditures for the Office of
Business Opportunities, the Economic Development Department, the Public Relations Department, various
Development Corporations, and the Economic Development Contingency Fund (which is the same as what the
City describes as the Economic Development Special Project Fund). Yet on page 19, Appellants seem to
challenge approximately $7.5 million dollars in expenditures as identified in a Black & Veatch Cost of Service
Study as budgeted expenditures from the water and sewer enterprise fund to pay for costs that the City deemed
“appropriate, which Black and Veatch opined otherwise. (CITY-0000012). The $7.5 million dollars identified
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of up to $4.5 ‘million dollars in Utility profits from its Utility enterprise fund to its general
fund to defray costs of ordinary government operations violates S.C. Code Ann. § 6-1-
330(B). The circuit court correctly ruled that these uses do not run afoul of S.C. Code Ann.

§ 6-1-330(B).

A. The City’s use of Utility revenues to fund a specific public information
expense and to fund economic development activities is related to the

provision of water and sewer service, and therefore, lawful under the Service -

Fee Statute. - ‘

S.C. Code Ann. § 6-1-330(B) states in relevant part that the “revenue derived from a

~ " service or user fee imposed to finance the provision of public services must be used to pay

costs related -to the provision of the service or program for which the fee was paid.”
(emphasis added). According to-its plain and ordinary meaning, the word “related” is

commonly defined as “connected by reason of an established or discoverable relation,” with

“relation” defined as an “aspect or quality (as'resemblance) that connects two or more things

or parts as being or belonging or'wo'rking together or as being‘of' the same kind.” " See-

Merriam-Webster Dictionary, http://www.merriam-webster.com/dictionary/related ?show=

O&t=1369940142 and http://www.merriam-webster.com/dictionary/relation. The legislature

could have chosen restrictive language $uch as “solely” or “exclusively;” instead, the word
- “related” gives a measure of discretion to the City in deterrhining how it may use its Utility
revenues. See Thompson v. County of Horry, 294 S.C. 81, 84, 362 S.E.2d 646, 648 (Ct. App.

1987) (explaining that legislature’s choice of less restrictive language shows legislative intent

by Black & Veatch include expenditures for the Office of Business Opportunities, the Economic Development
Department, the Public Relations Department; various Development Corporations, and the Economic
Development Contingency Fund; but it also includes expenditures that Appellants did not raise in their Motion

to Reconsider. To the extent that Appellants are now challenging the categories of expenditures identified by -
Black & Veatch on CITY-0000012, other than those for the Office of Business Opportunities, the Economic

Development Department, the Public Relations Department, the Development Corporations, and the Economic
Development Special Project Fund, they are unpreserved for appellate review. Bean v. S.C. Cent. R.R. Co., 392
S.C. 532, 554,709 S.EE.2d 99, 111 (Ct. App. 2011).
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to confer a measure of discreti’on in how revenues Ean be spent). The circuit court did not err
in ruling that the City’s expenditures to print public educational materials about clean water
and sewer oveljﬂows, and to fund its economic development activities,23 are: indeed related to
the provision of water and sewér se&ice.

Appellants challenge the City’s charge to its Utility Enterprise Fund for expenses of
printing material distributed during National Water Week to educate the public about the

- City’s water quality test results for its drinking water, and also printing fliers to educate the
public on how to help redﬁce sewer. erfﬂows. (Gantt Dep. p. 80, line 7 — p. 82, line 7).
Clearly, informing the public about the performance and functio'ni'ng.of the Utility is related
to the provision of water énd sewer service, and therefore, is la.wfuI under S.C. Code Ann. § -
6-1-330(B).

Appellants challenge the City’s charge to its Utility Enterprise Fund .for its economic
development activities.. A watér and sewer utility has been long recognized in this State as
having an'importaﬁt role in economic develbpmgnt. Green v. City of Rock Hill, 149 S.C.

7234, 264, 147 S.E. 346, 357 (1929); Ancrum v. Camden Water, 82 S.C. 284, 295, 64 S.E.
: 151,.155 (1909); Babb v. Green, 222 SC 534,73 S.E.2d 699, 1952 LEXIS 54, 14 (1952). A
‘water and sewer ufility “léwér[s] the rat.e of_ insurance, -increase[es] the general sense of
security, and therefore the general happiness, diminish[es] the risk of numbers of persons
being thrown out of employment, and generally giv[es] steadiness and confidence to the
iife and the enterprisles‘ of a city.” Green, at7264-65, 357. - A municipal water and sewer
utility serves the‘neéds of industry “upon which the prosperity of so many modern urban

communities vitally depends.” Id. The City’s Utility is an engine of economic development

> Appellants challenge the general category of economic development-related expenditures, not particular
expenditures within this category, with the exception of expenditures for the City Center Partnership (business
improvement district). (See H’rg Tr. p. p. 53, line 7 — p. 54, line 7 (Aug. 5, 2013)).
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that attracts businesses to the Midlands region. (Caughman Dep. p. 33, lines 5-7; p. 34, lines
9-14, p. 36, lines 10-13); (Gantt Dep. p. 35, lines 23-25). Adequate water supply is an
important economic development tool. (Gantt Dep. p. 60, lines 1'7_19). - The City’s
econoﬁic development activities serve to capitalize on the important role its‘Utili‘Ey plays in

the local economy.

/ '
e 1

The undisputed evidence in this case shows that the City’s economic development
office and economic development speéial project fund serves to promote economic
development in the region. (Gantf Dep. p. 82, line 19 — p. 84, line 1), (Gantt Dép. p- 105,
iine 15 — p. 106, line 8). The goal of the City’s economic development office and its
designated economic development special project fund®* is to attract new businesses to the
regioﬁ and encourage expansion of existing business in order to grow the Utility’s customer
base. (/d.) In the process, ;[he Midlands region benefits by strengthenir)lg the economy. (See
Caughmén Dep. p. 34, lines 4-14). The City’s {lS¢ of water and sewer revenues for its
economic development office and econémic development special‘ projects are related to the
provision of water and sewer service, and therefore, are lawful under S.C. Code Ann. § 6-1-
330(B). )
The undisputed evidence in this case shows that the City’s Office of Business
Opportunities builds the capacity of minority businesses being able to bid on and compete for

utility construction projects. (Gantt Dep. p. 69, lines 7-22). ‘Coaching small businesses how

to bid on water and sewer projects increases the number of bids received, which improves

** Appellants single out the City’s use of $70,000.00 from its economic development special projects fund for
the downtown business improvement district, more popularly known as the City Center Partnership, as violative
of S.C. Code Ann. § 6-1-330(B). (Def. Appx. 13: CITY-0003931). The City Center Partnership is a business
improvement district that works to enhance new development or redevelopment of Main Street. (Gantt Dep. p.
86, line 10 — p. 87, line 5). The City Center Partnership was instrumental in the development of the Meridian
Building and Number One Main Street Building, both of which are significant water and sewer users. (Gantt
Dep. p. 86, line 10 —p. 87, line 2).
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bidding competitiveness, thereby lowering the City’s water and sewer construction costo.
(Gantt Dep. p. 69, line 7 - p. j70, line 9). The City’s Office of Business Opportunities is }
related to the provision of water and seWer service, and Ltherofore, the City’s expenditures
from its water and sewer revenues to fund this office are lawful under the Service Fee
Statutef |

The City funds} four development' corporatiohs from its water and sewer revenues.
“The Columbia Development Corporation assists the City_. in promoting gnd improving the
“growth and developr‘r}ent of businoss concerns th"rough the strengthening of the economic and
residential base of the community.” (Def. Appx. 12: CITY-0002277 at 2317).’ The Columbia
Deveioprflent Corporation was instrumental in transforming the Vista, a declining warehouse |
district, into a vibrant entertainment district. (Gantt Dep. p. 84, lines 6-23). The Eau Claire
Development Corporation redevelops neighborhoods and commercial corridors in North
Columbia. (Def. Appx. 12: CITY-0002277 at 2317); (Gantt Deo. p. 84, line 24 — p. 85, line ,
3). Both the Columbia Housiné Development Corporation and ~tho Deveiopmeﬁt Corporation
assist the Cify in the development of offordablo housing and to promote‘AgrO\‘Nth in the‘
fesidentiai base of the City. (Def. Appx. 12: CITY-0002277, at 2317). . These lattor two
cofpofations are important to oconomic developmér'ltA because “tﬁe appearance of
neighborhoods and afforda‘ole housing is a major driver when people look to relocate a
business or to enlarge their business> in the Coiumbia area.” (Gantt Dep. p. 85, lines 6-18).
The City’s use of water aﬁd sewer revenues to fund its development.corpo'rations is related to
the provision of water and sewer service, and therefore, is lawful under S.C. Codo Ann. § 6-

1-330(B).
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Appellants argued below that construing the Service Fee Statute to allow use of
Utility revenues to pay for the City’s economic development activities is an overly broad
1 .
reading that would ultimately rresult in the City being able to fund virtually all of its
operations, such as fire, police, parks, recreations, streets, museums, etc., out of water and
sewer fee revenues be(;ause those expenditures enhance the attractiveness and prosperity of
- the City. Appellants’ argument misses the point that the City’s abdve-described‘activities are
related to water and sewer service not because they generally make the City a better place to
live, but because they benefit the Utility by strengthening and increasing its resideiitial and
commercial customer base, and in the case of the office of iausiness opportunities, by
lowering the costs of water and séwer construction through enhanced business competition.
The City’s use of Utility revenues for economic development purposes has a clear and
" rational connection to its Utility. Appellants impermissibly ask this Court to strictly construe
the word “reiated” to mean only expenditures for operation, maintenance. and improvement
of the Utility, in contraveiition of article VIII, section 17 of the South Carolina Constitution,
which.mandates that “all laws concerning local government shall be liberally construed in
their favor.” |
" In addition, Appellants rely heailily on a report by the engineering firm Black &
Veatch prepared in 2007 that examined the City’s use of Utility reveniles. V(Pl. Dep. Exh. 2:
Black & Veatch 2007 Indirect Cost of Service Study (April 2,2007)). In this report, Black &
‘Veatch analyzed two categories of Utility expenditures: 1) a charge to the Utility for the
~ estimated costs of support services provide_d by other City departments to the Ultility, such as

legal services, human resources and accounting (described as “indirect costs”); and 2).

charges to the Utility for City functions that directly and measurably serve or benefit the
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Utility (described as “direct costs”). (Id. at CITY-0000001). At issue here is the
recommendation from Black & Veatch that direct costs totaling $7.5 millioh dollars charged
to the Utility should not be chafged to the Utility because, in Black & Veatch’s opinion, the
services paid for by the Utility bore no “direct cost causation or beﬁeﬁt” to the Utility.
Included within this $7.5 million dollar figure is the cost of the City’s economic development
activities and the public education materials that Appellants have challenged.”> According’
to Appellants, this recommendation conclusively establishes that the City’s use of Utility
revenue for the economic development activities and public education materials described
above violates the Service Fee Sta.tute; however, the Black & Veatch recommendation d;es
nothing of the sort. The City is not boﬁnd by the recommendation of a consultant. See e.g.
Tucker v. S.C. Dep ;t of Highways & Pub. Transp., 314 S.C. 131, 133, 442 S.E.2d 171, 173
(1994) (holding that recommendations from a legislative delegation to a éounty
transportation committee are not binding upon the)county); F.B.R. Investors v. County of
Charleston, 303 S.C. 524, 528, 402 S.E.2d 189, 191  (Ct. App. 1991) (holding that County
Council is not bound to follow recommendations from its boards and committees). Black &

. Veatch took a very narrow view of direct causation or benefit, so narrow that it saw the costs

of collecting outstanding water and sewer bills by the City Finance Department, the cost to

> Appellant’s Brief quotes from this Black & Veatch Cost of Service Study (CITY-0000001) its
recommendation to reduce the amount from $3.2 million to $2.27 million that the City charged to the Utility for
. administrative services provided to the Utility by other City departments, such as its legal, human resources,
and accounting offices, which City chose to do. Appellant’s Brief, p. 19; (Caughman Dep. p. 27, lines 2-16).
During the summary judgment hearing before Judge Cooper, Appellants stated that they were not complaining
of these expenditures. (H’rg Tr. p. 72, lines 16-17(Aug. 5, 2013)). A party is bound by the statements of its
counsel. See Smith v. Pearson, 210 S.C. 524, 530, 43 S.E.2d 479, 482 (1947). To the extent Appellants are
now attempting to challenge the City’s use of $2.27 million in Utility revenues to pay for administrative support
of the Utility, it is unpreserved for appellate review because Appellants failed to raise this issue in their Motion
" to Reconsider. (Pl. Mot. Reconsider (Oct. 14, 2013)); Bean v. S.C. Cent. R.R. Co., 392 S.C. 532, 554, 709
S.E.2d 99, 111 (Ct. App. 2011).
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maintain fire hydrants,26 and the cost of GIS mapping of the Utility’s water and sewer lines,
to lack “direct causation or benefit” to the Utility. (/d. at CITY-0000003). Black & Veatch’s
recommendations are not determinative of the issue here.

B. The City’s use of a portion of its Utility profits to defray expenses of ordinary
government operations does not violate the Service Fee Statute.

The General Assembly is “presumed to enact legislation with reference to existing
law, and there is a strong presumption it does not intend, by statute, to change common law
rules.” Abba Equip., Inc. v. Thomason, 335 S.C. 477, 483, 517 S.E.2d 235, 238 (Ct. App.
1999). “Therefore, a statute is not to be construed in derogation of common law rights if
another interpretation is reasonable.”' 16 Jade St., LLC vi R. Desfgn Constr. Co., LLC, 398
S.C. 338, 343, 728 S.E.2d 448, 450 (2012). “If [a] statute is in derogatioﬁ of a common iaw .
right, it must be stricﬂy, construed and not extended in application beyond clear legislative
intent.” Id. | |

Thus, the’ legislature is presﬁmed to know that water and sewer charges- for monthly
service are unique in comparison to many other local government fees. Arﬁcle VIII, § 16 of
the South Carolina Constitution entitles municipalities to operafe a water and sewer u‘tility‘ as
a business enterprise like any other public utility.27 Sossamen v. Greater Gaﬂney Metro
Utilities Area, 236 S.C. 173, 181, 113 S.E.2d 534, 538 (1960) Simons, 181 S.C. 353, 357,

187 S. E 545, 546 (1936); Green, 149 S.C. 234, 264, 147 S.E. 346, 356-57 (1929) Like any

26 The former City Manager testified that “It’s the water utility’s responsibility to make sure that we have
operating fire hydrants on our water system throughout our service area. That’s not a fire service. That’s a
utility service.” (Gantt Dep. p. 43, line 22 — p. 44, line 4).

7 Appellants claim that it was error for the circuit court to accept that the City fiscally manages 1ts Utility in a
proprietary manner because Calcaterra v. City of Columbia, 315 S.C. 196, 432 S.E.2d 498 (1993) holds that
“the furnishing of water to residents and non-residents is a governmental function, and the State makes no ]
distinction between proprietary and governmental functions of municipalities.” While true that many aspects of
. municipal provision of water and sewer service are deemed a governmental function, “there can be no doubt
that in the fiscal aspect thereof the operation-and maintenance of such utility partake largely of the nature of a
commercial or business enterprise.” Green, 149 S.C. 234, 264, 147 S.E. 346, 356-357 (1929). In fact, the City
manages its Utility Enterprise Fund in a proprietary manner consistent with Generally Accepted Accounting
Principles set forth by the Governmental Accounting Standards Board. (Palen Aff. q 3). N
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other public utility, a municipality may charge a rate for water-and sewer service that
generates éproﬁt. Sossamon? 236 S.C. 173, 182, 113 S.E.2d 534, 538 (1960); Simons, 181
S.C. 353, 358, 187 S.E. 545, 547 (1936); Green, 149 S.C. 234, 264, 147 S.E.2d 346, 357
(1929). “Proﬁt” is defined as “excess of revenues ovér expenditures” or “gain,” meaning that
“profit” is monies remaining after the City’s budgeted expenditures‘are met. - Black’s Law
Dictionary, Pocket Edition, p. 505 (5™ ed. 1979).

Any profit or surplus remaining after Utility expet\nses are paid or obligated may be
. ﬁsed for other purposes.. See “Sloan v. City ofConwéy, 347 S.C. 324, 330, 555 S.E. 2d 684,
.687, fn. 9 (2001) (“A- city’slr'ate to non-resident water customers that generates revenue
greater than the cost of service for the purpose of “raising revenue to meet increasing
municipal needs is a legitimate governmental goal....”); Cox v. Bates, 237 S.C. 198, 215, 116
| S.E.2d 828, 835v (1960) (holding that “where a surplus remains after payment of
| appropriations, ‘it may be appropriated to other purposes.”); We]ling v. Clintori Newberry
Natural Gas Authority, 221 S.C. 417, 427,771 S.E2d 7, 11 (1952) (noting that remaining
revenues of a joint ,mlinicipal utility after expenses and debt service péid Was to be
distributed .to participating municipalities); Parker v. Bates, 216 S.C. 52, 60, 56 S.E.2d 723,
726 (1949) (stating that “where a surplus remains after the accéﬁplishment of the purpose
for which an appropriation is made, it may be diverted to other g:auses.”).28 The City’s power
té use its Utility profits in any manner within its sound discretion is fairly implied under its

authority to make a proﬁt from its Utility. See S.C. Const. art. VIII, § 17 (“Powers, duties,

2 See also 1968 S.C. A.G. LEXIS 158 (S.C. A.G. 1968); 1962 S.C. AG LEXIS 530 (S.C. A.G. 1962); AM JUR
2D Municipal Corp, Counties, Other Political Subdivision § 515 (“Net revenue derived from a municipally
owned utility belongs to the municipality and may be used for any municipal purpose.”); MCQUILLIN,
Municipal Corporations, § 35:59 (“A city is entitled to a reasonable profit and it may even use that profit for
other valid municipal uses.”). : )

34



and responsibilities granted local government subdivisions by this Constitution and By law
shall include those fairly implied and not prohibited by this Constitution.”).

As already noted, the key phrase at issue within Section 6-1-330(B) is its directive
that “the revenue generated from a servicé or user fee imposed to finance the provision of
public services must be used to pay costs related to the provision of the services or program
for which the fee was paid.” Notably, the plain language of S.C. Code Ann. § 6-1-330(B)
does not expressly prohibit the City from. using surplus Utility revenue for some other
~ legitimate purpose after its Utility costs are met.” in the absence of any language- within
S.C. Code Ann. § 6-1;330(B) prohibiting use of any surplus revenues or profit rémaining
after the costs and obligations of the Utility are paid, this subsection should be construed as
not prohibiting the City to use $4.5 million of its profit to offset property taxes. See 16 Jade
St., LLC vs R. Design Constr. Co., LLC, 398< S.C. 338 343, 728 S.E.2d 448, 450 (2012) (“If
[a] statute is in derogation of 'a common law right, it must be strictly construed and Anot
extended in application beyond clear legislative intent.”); see also Thompson v. Cbunty of
Horry, 294 S.C. 81, 84, 362 S.E.2d 646, 648 (Ct. App. 1987) (“The Legislature could easily
have restricted the use of county (C) funds in the manner argued for by the Community
Associations. It need only have provided that the revenues be spént “exclusively” in the

“unincorporated areas” of the county in which the proceeds of the tax are collected.”).

® In contrast, other provisions within Act 138, which enacted the Service Fee Statute and other provisions
relating to local government taxes and fees, used restrictive language. For example, under provisions
authorizing a local accommodations tax and a-local hospitality tax, the legislature directed that the revenue
generated by these taxes “must be used exclusively for [certain specified] purposes.” 1997 S C. Acts 138, § 6-. -
1-520 & § 6-1-730 (emphasis added).
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Appellants concede that the City is entitled to aprofit from its Utility,*° but assert that
the Service Fee Statute essentially abrogates the City’s right to use that profit for other
purposes, thereby requiring that all revenues, including profits, be used to pay the direct costs
of the Utility. Appellants’ argument does not square with the meaning of the word “profit,”
~ defined as monies remaining after the City’s budgetedAe’xpenditures are met. In other;vords,
Appellants ask this Court to ignore well-settled law establishing the City’s right to a profit by
insisting that its profit be extinguished. The Service Fee Statute does not prohibit the City
from realizing a profit from its Utility and applying that profit in a manner within its sound
discretion as part of its budgeting process. To construe the Service Fee Statute -'as
extinguishiﬁg the City’s right to make a profit from its Utility contravenes a muhicipality’s
right to operate a utility under art. VIII, § 16 of the South Carolina Constitution. Sossamon v.
Greater Gaffney Metropolitan Utilities Area, 236 S.C. 173, 184, 113 S.E.2d 534, 539 (19605.

‘ In addition, to hold otherwise would impermissibly intrude upbn the City’s legislative
discretion to establish a budget for its Utility and within that budget, decide what
improvements will be funded. A muﬁicipality is afforded broad discretion in how it chooses
| to oberate its water and sewer utility. See Sunset Cay, LLC v. City of Folly Beach, 357 S.C.
414, 426, 593 S.E'.2d 462, 468 (2004) (“thevdecision whether to grant a sewer extension
request generally must be left to the sound disé_retion of municipal leaders ....”); Sossamon,
236 S.C. 173, 181, 113 S.E.2d 534, 538 (1960) (stating that cities have right to deterrﬁine
how to use their surplus water). The City has the discretion to determine whether its utility is

in good repair and working order and what expenditures it will make to keep its system in

*® (See Hrg Tr. p. 9, lines 17-20 (Aug. 5, 2013)) (“The defendants argué in their brief that they can make a
profit and do with it as they see fit. And we don’t argue that they can’t make a profit. We don’t have a problem
with that.”). :
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good repair and working order. Green v. City of Rock Hill, 149 S.C. 234, 262, 147 S.E.2d
346, 356 (1929); Werts v. Feagle, 83 8.C. 128, 135, 65 S.E. 226, 229 (1909).
Moreover, “it is well settled that statutes dealing with the same subject matter are in
- pari materia and must be censtrued together, if pessible, te produce a single, namonious
tesult.” Beaufort County v. S.C. State Election Comm’n, 395 S.C. 366, 371, 718 S.E.2d 432,
435 (2011). All statutes covering the same subject must be given effect, if it can be done by
any reasonable weonstmction. Hodges v. R&ihey, 341 S.C. 79, 88-89, 533 S.E.2d 578, 583
(2000). The City’s statutory authority to charrge{ntility» rates, along with_th_e Reveriue Bond
Reﬁnancing Aet of 193’2 and the Revenue Bond Act for Utilities found within Title 6 must be
read together in pari materia with tne Serv/iee Fee Statute in order to determine Q\;hether the
City’s transfer is unlawful.
| ‘Pursuant to S.C. Code Ann. § 5-31-670, “any- city or town or special service distriet
may, after acquiring a waterworks or sewer‘eystem, furnish Weﬁer,to persons for reasonable
compensetion and charge a minimum and reasonable sewerege charge fer maintenance or
constructien' of such sewerage system within such city or town or speeial service dist'ric-t.A”
" Under S.C. Cede Anmn. § 5-7-60 and § 5-3 1-19»10, the City by contract may provide service to
non-residents, and in doing so‘, is obli;gated “te sell ‘its surplus.water for the sole benefit ef the
city at the highest price obtainable.” Childs v. City of Columbia, 87 S.C. 566, 571, 70 S.E.
296, 298 (191’1). Under the Revenue Bond Acts, a municip;ﬂity is authorized to issue
revenue bonds for the acquisition, construction, improvement, enlargement, and repair of its
water and sewer utiiity. S.C. Code Ann. § 6-21-190; S.C. Code Ann. §-6-17-30.

Municipalities may pledge its water and sewer revenues to secure such bond issues.

S.C. Code Ann. § 6-17-30; S.C. Code Ann. § 6-21-340. Water and sewer rates shall be
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sufficient to provide for the payment of the interest upon and the principal of all such bonds,
a bond and intere‘st redemption fund, the payment of the expenses of administration,
operation and maintenance of the system “as are necessary to preserve if in good repair and
working order,” to build up a reserve for depreciation of the existing system, and to build up
a reserve for improvements, betterments and extensions to the existing system. ‘S.C. Code
Ann. § 6-21-390; S.C. Code Ann. § 6-21-440; SC Code Ann. § 6-17-180(3). Any'surplus
funds remaining after application of revenues to payments of prfncipal and interest, operation
and maintenance, and reserves “shall be disposed of by the [City] as it may determine from
(ime to time to be for the best interest of the [City].”' S.C. Code Ann. § 6-21-440. This.
statutory authority cannot be impaired, as evidenced by the legislature’s use of the word
“shall” in conferring such power. These provisions “shall be liberally construed.” S.C. Code
Ann. § 6-21-570.

fursuant to these statutes, the City has adopted a revenue bond ordinance (“Bond
Ordinance™) which authorized the iséuance of water and sewer revenue bonds with the bond

payments paid solely from net Utility revenues remaining after payment for operation and

*! Appellants argue that no evidence exists that the City has complied with the requirements of S.C. Code Ann.
§ 6-1-440 that must first be met before the City may use any surplus funds in a manner deemed by the City
Council to be in the best interest of the City. Appellants’ Brief, pp. 21-23. Contrary to Appellant’s contention,
the City’s Bond Ordinance established the various funding obligations required under S.C. Code Ann. § 6-21-
440, and this ordinance was entered into evidence. (Def. Appx. 16: CITY-0004740, from CITY-0004760-
CITY-0004765). The City’s Resolution states that the Utility has “produced annual revenues in excess of the
sum of the expenses of operating and maintaining of the System and debt service” and further states that the
City has maintained “rates and charges ... sufficient to allow the City to meet the financial covenants of its-
Bond Ordinances.” (Def. Appx. 27: CITY-0008476). The former City Manager testified as to funds set aside
for debt service, operations and maintenance, and reserves, how the City’s bondholders annually scrutinize the
Utility’s finances, and how the City retains surplus funds. (Gantt Dep. p. 61, line 24 — p. 64, line 4). The City’s
budget director testified that the Utility almost always generates surplus funds after expenditures are paid or
obligated. (Caughman Dep. p. 15, lines 5-18). The Rate Study shows the City’s funds for existing and future
debt service and depreciation. (Def. Appx. 18: CITY-0005229). The City’s Comprehensive Annual Finance
Report for fiscal year 2010/2011 shows the City’s coverage of its Utility revenue bonds and its reserve cash
required to be kept pursuant to its Bond Ordinance. (Def. Appx. 28 at CITY-0008612).
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‘maintenance of the system was made.*> (Def. Appx. 16: CITY-0004740 at 4745). Pursuant
to § 6.7 of the City’s General Bond Ordinant:e, after fulfilling its obligation to pay for
operation and maintenance of the system, to pay prtncipal and integest on outstanding bonds,
and to fund various reserve funds, the Council méy apply the net water and sewer ré'venues
as Council .cteterrnines from tirrte to time “to be in the bést interest of the City.” (Def. Appx.
16: CITY- 0004740 _at 4765). The City Council adopted a resolution (“Resolut10n”)33
establishing a pohcy regardmg use of Ut111ty revenuc;s left after these obligations were met-
(Def. Appx. 27: CITY-0008476,— CITY—Q008478).
In reading _thés‘e .sl'tatutes together with the Service Fee Statute,‘ it is ‘crlnear that
municipalities have a specific right to charge rates for water and sewer service that includes a
“profit. The C1ty has outstanding revenue bdtldé and has, through its Bond Ordinance and
Resolution, exercised its legislative authqrityvto apply sutplus water'and sewer; re-ventles “as
XCouncil detellmines from time té fime to be in the best interest of the City.” S.C. Cocte Ann.
§ 6-21-&40; "(Def. Appx. 16: CITY—OOQ4740 at :4765, § 6.7); (Def. Appx. 27: CITY-
0008476). Thus, under the facts-of this case, the City ts autftorfzed to use surplu’siwatér and.

sewer revenues in a manner it believes to be best for the City, and the Service Fee Statute -

does nptﬁing to interfere with this discretion.

*? In subsequent years, including the time period relevant to this case, the City supplemented the 1993 ordinance
to authorize additional bond issuances. See e. & (Def. Appx. 17: CITY-0005062-CITY- 0005072)

*3 The Resolution authorized transfer of monies from its water and sewer enterprise fund to its general fund so
long as such transfer did not.impair the City’s ability to: 1) operate and maintain the utility in a “sound and
businesslike manner,” 2) satisfy the covenants of its Bond Ordinance, 3) maintain all financial and capital
reserves at their required levels, and 4) maintain the capacity to fund capital improvements without unduly. .
relying on bond issuances. (Def. Appx. 27: CITY-0008476 — CITY-00008478). Additionally, the Resolution
prohibited transfer of swrplus revenues in amounts that would result in uncompetitive rate increases, or
reduction in creditworthiness in the City’s general obligation bonds. (/d) Lastly, the Resolution limited any
transfer to no more than 50% of net earnings of the utility or one-twelfth of the City’s total general fund
expenditures, whichever is less. (/d.)- In 2013, the City repealed the Resolution and enacted in its place a new
policy. The 2013 Resolution, enacted over 2 year afterthis litigation was coriimenced, is not at issue.

\
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V. °  THE CIRCUIT COURT DID NOT VIOLATE APPELLANTS’ DUE PROCESS RIGHTS
Appellants argue in their Brief, p. 27, that tfle circuit court, in offering to decide their
motion for class certification by reviewing proposed orders rather than hearing orél
argument, denied their aue process righ;[ to oral argument during a hearing. A hearing was in-
fact schedulied on June 5, 2012 .t(t) hear both Appellants’ Motion for Class Certiﬁcation‘and/
- the City’s Mqtibn to Dismiss. (H’rg Tr. pp. 2 1, line 25 — 24, line 13 (June 5, 2012)). Prior
to the hearing, both parties submitted memoranda supporting their respective positions ‘on'
class cerﬁﬁcation. (Pl. Mem. Supp. Class Cert., July 1, 2012); (Def'.’Mem( Opp.,ClassA Cert.,
‘May 30, 2012). After hearing arguments on the City’s Motion to Dismiss,' the Circuit Court
Judge offergd to hear oral argument on Appellaﬁts’ Motinon' for Class Certification but
suggested instead that the parties simply submit proposed orders. (H’rg Tr. p. 22, line 8 — p.
23, ljne 24 (Juné 5, 2012)) (note that the Coﬁrt' Reporte? ‘misidenti-ﬁed counsel — what is
attributed as Mr. Lydon’s statements, is actuélllly: those of Mr. Lee, counsel for Appellants).
The Circuit Court 'Judge also offered to- reschedule orai érgument for another déy. (H’rg Tr.
p. 23, lines )1 8-24 (June 5, 2012)). /Appellarits’ counsel seemingly agreed to submit pr'oposed‘ .
-orders. (H’rg Tr. p. 22, line 24 — p. 23, line 17 (June 5, 2012)). On Juﬁe 7, 2012, the City’s
couqsel sent its proposed order to the circuit court and oppbsing counsel.- (Email from Lydon
to .Judge‘ Kinard attaching proposed order, June 7, 2012). On June 8, 2012, Appellants’

counsel submitted their proposed order, along with copies of their previously filed

i

memoranda in support of class certification. (Connell Letter and Proposed Order to Judge.
Kinard (June 8, 2012). Although Appellants’ cover letter to their proposed order mentioned
the possibility of a subsequent hearing, they took no further action to follow-up with the

court to make s‘u.re that a hearing was scheduled. Another hearing was not scheduled. - On -
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June 26, 2012, the circuit court’s order denying class certification was entered. In response
to Appellants’ motion to reconsider the court’s denial of class certification, the class

certification prerequisites and other issues was given a full hearing by the court. (H’rg Tr.

.
¢

Sept. 13, 2012).

There is no due process Viqlation here. See Hdrbit v. City of Charleston, 382 S.C.
383, 393, 675 S.E.2d 776, 781 (Ct. App. 2009) (“The fundamental requirements of due
process ... inclu&e notice, an opportunit& to bé heard in a meaningful way, and judicial
, -,Arelvjew. Furthéf, .due process is ﬂexible and calls ,f(_)r suph propedur_al protections as the o
particular situation demands.”); FCC v. WJR, .Goodwill Station, Inc., 337 U.S. 265, 276
(1949) (holding that proceduralA due process does not reduirg oral argument in allv(case‘s). The
léck of anéther hearing was not prejudicial to the Appellants; at best, it was harmless errof.
An error not shown to be prejudicial does not constitute grounds fqr reversal. Brown v.
Pearson, 326 S.C. 409, 417,483 S.E.2d 477, 481 (Ct. App 1997); Rﬁle 61? VSCRCP; see also -
56 AMJUR 2D Moﬁ'ons, Rules, and Orders § 32 (“Unless a hearing on a motion ‘is épeciﬁcally |
required by Acourt' rule, failure to conduct a hearingv on that motion dr"dinarily }f’v;ill not
4 constitute reversibleverr(v)r absent abuse of discretion; there is no abuS¢ of disgretion when tﬁé
complainiqg party can point‘to no singlez definable aspect of i-ts ‘position. which could not
have been adequétély presented by a written submission.”).
VI | THE CIRCUIT COURT DID NOT ERR IN DENYING CLASS CE#TIFICATION.

Review of the cifcuit court’s order Jdenying class certification is only necessary if
Appellants prevail on tfle substantive merits of fhis appeal. Sauner . Public Serv. A_uth.,'354

S.C. 397, 411, 581 S.E.2d 161, 169 (2003). Pursuant to Rule 23(a), SCRCP, the court may

certify. a class of plaintiffs only if the court finds: | 1) the class must be “so numerous that
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joinder of all members is impracticable;” 2) there must be “questions of law or fact common
to the class;” 3) the claims or defenses of the representative parties must be “typical of the
claims or defenses of the class;” 4) “the representative parties [must] fairly and adequately
protect the interests of the class;” and 5) “in cases in which the relief primarily sought is not

injunctive or declaratory ... the amount in controversy exceeds one hundred dollars for each

. member of the class.” “Proponents of class certification bear the burden of proving five

prerequisites under South Carolina law.” Gardner v. S.C. Dep’t of Revenue, 353 S.C. 1, 20,
577 S.E.2d 190, 200 (2003). “In deciding whether class certification is proper, the court mﬁst

apply a rigorous analysis to determine each prerequisite is satisfied.” Id. at 21, 200. Failure

o establish one prerequisite is fatal to class certification. /d.

Appellants take issue with every aspect of the circuit ‘court’s denial of class
certiﬁcati.on. Because failure .to withsténd rigorous ‘analysis of just one of the.five
prerequisites for class certiﬁcation will .defeat class certiﬁcation; the City afgues that
Appellants fail to mee‘t the adequacy requirement. To meet the adequacy requirement of Rule
23(5)(4), SCRCP, “Appellants must demonstrate tﬁey have no interest antagonistic to or’ jn
conflict ‘with the interests of the unnarned members on the class su;:h that they are fairly aﬁd
adéquately able to protect the interests of the purported class.” Waller v. Seabrook Island

Property Owners Ass’n, 300 S.C. 465, 468, 388 S.E.2d 799, 801 (1990). A named plaintiff

- who has economic interests that are antagonistic or adverse to those of the class fails to meet

this adequacy requirement. ‘/d. Where a named Plaintiff seeks relief that conflicts with the

interests of the class, class certification is precluded. Broussard v. Meineke Disc. Muffler

"Shops, 155 F.3d 331, 337 (4th Cir. 1998).
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Mr. Letts, a named Plaintiff, is a Non‘-Residé'nt customer of the Utility.‘ Mr.
Cumberland, a named Plaintiff, is a Resident customer of the Utility. Appellants moved to
certify a class corhprised of all water and sewer customers of the City, both Resident and
Non-Resident, over the three years prior to the initiation of their suit. The relief sought by
Appellaﬁts_ is to-require the City to pay into a common fund an amount‘representing at a
minimum, the total amount of Utility revenues transferred into the City’s general fund for the
pastv‘t'hree, years, which amounts to $1.3.5' milliqn dollars.‘34 If the challehged economic

development and public informat\ion expensés are included, at a maximum, Appellants seek

to réquire the..City to pay into a common fund up to approximately $22 million dollars.*® In

v

order to comply with any such order granting this remedy, the City would likely be forced to

significantly raise property taxes.*® A common fund of $22 million dollars would require the

s

staggering burden of an advdiiional tax levy of 44 mils upon City taxpa}//ers; (See Gantt Dep.

p- 28, lines 14-23 (stating that one mil"equals‘about $500,000.00).

In addition, Appellants, seek to enjoin future transfgrs Qf $4.5 million dollars per fiscal
year from ifs water and sewer ‘eriltei'prisjé fund to 'ihe géne_ral fu;ld, and from 'using
approximately $2.7 miliion doliarsv in Utility revenues for economic dévelc;pmentv functions.
If the City was enjoined‘from ﬁ1£ure transfers of $4.5 ﬁillion from its enterp_rise fﬁhd-to its
genéfal ﬁlnd,‘ the City Woula be required to increase the tax burden upon City residents by 9
mils in order to fill the funding gap left by the City’s inability to supplement its generél fund
with Utility pfoﬁts. (Gantt Dép. p. 28, lines 14-20). To fund the City’s economic

development activities from the general .fund would add yet another 5.4 mils. (See Gantt

3 (See H'rg Tr., p. 12, line 11 — p. 13, line 12 (Aug. 5, 2013)). ) ‘

3% See footnote 1. . :

% (See Caughman Dep. p. 8, line 3-11). The City’s Utility debt service and debt service réserve accounts
maintained pursuant to its Bond Ordinance cannot be used for any other purpose, thus, cannot be used to create
a common fund. (See Def. Appx. 16: CITY-0004761 —CITY-0004763). .
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Dep. p-. 28, lines 14-23 (stating thaf one mil equals about $500,000.00). A prospective
injunction would therefore add 14.4 mils to the tax bills of Resident customers.

Undoubtedly, the economic interests of City Residents would be adversely affected:
by Appellants’ requested relief. The interests of Mr. Letts, as a Non-Resident éustomer who
does not pay City property taxes, conflicts with Resident class members, who would be
forced to bear a signiﬁcant.'tax burden in order to achieve the outcome that Mr. Letts seeks.?’

Similarly, the interests of Appellant Cﬁmberland, as a Resident Utiiity customer, are -
adverse to the interests of Non-Resident Utility Customers. Instead of raising vpropérty,taxes
to compl'y \with any order creating a common fpnd, the City could significantly raise Non- |
Resident sewer ra‘ges while either minimally raising Resident rates or leaQing Resident rates
unchanged.*® S‘hould this Court enjoin the-City from uéing Utility revenues derived from
Residenf customers, Non-Resident éustomers would shoulder the entire burden of paying for
economic development expenditures through incréased rates. Under.these scehari(;s, Mr.
Cumberland’s economic interests are adverse to Non—Residént Utilify customers who would
bear the brunt of complying with tﬁe rémedy Appellants seek. "For these reasons, Appellénts
fail to meet the adequacy prerequisite of que 23(a), SCRCP. Broussard v. Meineke Disc.

Muffler Shops, 155 F.3d 331, 337 (4th Cir. 1998); Waller v. Seabrook Island Property

Owners Ass’n, 300 S.C. 465, 468, 388 S.E.2d 799, 801 (1990).

37 Although S.C. Code Ann. § 6-1-320(A)1 limits local governments’ ability to increase its operating millage,
" there is an exception for compliance with a court order. S.C. Code Ann. § 6-1-320(B)(3).

*% Pursuant to 1971 S.C. Acts 474, § 1, the City is prohibited from raising rates for water service to Non-
Resident customers more than double that of Residents’ rates. It does not place this same limitation upon Non-
Resident sewer rates.
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VII. THE CIRCUIT COURT DID NOT ERR IN DISMISSING ON SUMMARY JUDGMENT MR.
LETTS AND MR. AZAR FOR LACK OF STANDING BECAUSE NO FINAL ORDER HAD
BEEN ENTERED ARISING FROM A PREVIOUS HEARING ON THE CITY’S RULE 12(B)(1)
MOTION TO DISMISS FOR LACK OF STANDING.

On Nove‘mb\er 14, 2011, the City moved to dismiss Messrs. Azar and Cumberland for
lack of standing pursuant to Rule 12(b)(1), SCRCP. (Def. Mot. 12(b)(1) (Nov. 14, 2011)). A
Second Amended Complaint was ﬁled on January 17, 2012 to add Mr. Letts as a plaintiff,
individually and as a class representative. On May 17, 2012, the City’s Rule 12(b)(1) Motlon
- was amended and supplemented to 1nclude arguments that Mr. Letts lacked standing.” Am.
3 Mot. 12(b)(1) (May 17, 2012). During a hearing held on June 5, 2012, Circuit Court Judge
Kinard orally denied this mo!tion. (H’rg Tr. p. 24, lines 7-13 (June 5, 2012)).! After
approxirnately one month expired without receipt of an order, the City followed up with the
Circuit ’Court Judge requésting an order. (Email from Taylor to Judge Kinard’s Office (Aug.

, " 1, 2012)). The City received no response, and a written order was neverentered,3 ?
In an effort to assure that a rul1ng on the issue of the Appellant s standing ‘would be
| forthcoming, the City included lack of stand1ng of Messrs. Azar and Letts as part of its
“Motion f\or S\ummary Judgment. No: written order had been entered as of the date of the
summary judgment hearing held over a year after the City originally ar.g.ued its Rule' lZ(b)tl)
Motion before Judge Kinard. In ruling‘ that Messrs. Azhr and Letts lacked standing, Judge
' CoOper did not impermissibly overrule the decision of another circuit COurt judge, as

Appellants argue.’ Judge Cooper was not bound by a prior verbal order by Judge Kinard

. * Even if Judge Kinard had entered a written order denying the City’s Motion to Dismiss for lack of standing,
the denial of a Motion to Dismiss “does not establish the law of the case and the issue raised by the motion can
be raised again at a later stage of the proceedings.” Woodard v. Westvaco Corp., 319 S.C. 240, 243, 460 S.E.2d
392, 394 (1995) (stating that-“an order denying a motion to dismiss for lack of subject matter jurisdiction does
not finally determine anything” and further explaining that such motion can be raised again at a later stage in -
the proceedings) (emphasis in original).

“* The City w1thdrew its previous assertlons that Mr. Cumberland lacked standing to bring hlS breach of contract
claim. )
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because Judge Kinard never did reduce his ruling to writing and enter it for recordation by
the Clerk of Court. Hilton Head Resort Four Seasons Cir. Horizontal Property Regime
Council ofCo-Owners V. Rfsort Inv. Corp., 311 S.C. 394, 397,429 S.E.2d 459, 461-462 (Ct.
App‘. 1993). | |

“No order is final until it is written and entered.” First Union Nat'l Bank v. Hitman,
306 S.C. 327, 329, 411 S.E.2d 681, 682 (Ct. App. 1991), citing to Rule 58(a), SCRCP. The
written order is the trial judge's final order and as such constitutes the final judgment of the
court. Ford v. State -Ethics Comm’n, 344 S.C. 642, 646, 545 S.E.2d 821, 823 (2001). A
judgment is not effective until an order is entered by the clerk of court. Rule 58(a), SCRCP.
An oral order of the court is not final and binding until reduced to writing, signed by‘the
- judge, and delivered for recordation. Brailsford v. Brailsford, 380 S.C. 443, 452, 66:9 S.E.2d.
342, 346 (Ct. App. 2008). Thus, Judge Kinard’s oral ruling could not have become the law
of the case. |

I)Appellants raise the novel argument that a hearing transcript co;lstitutes a written
order, and that the City should have expeditiously obtained a copy of the transcript of the
~ hearing befoire. Judge Kinard where he denied the City’s Motioh to Dismiss, and moved for
reconsideration of the circuit court’s‘ verbal ruling as reduced to writing in the transcript.
Appellant’s Brief, p. 41. Then, Appellants argue, the City should have appealed Judge
Kinard’s decision to this Court. Because the City did not do these things, Judge Kinard’s
verbal ruling that the Appellants héve standing is the law of the case, Appellants assert.
Therefore, Appellants contend that the City was prohibited from raising the standing issue in
the subsequent summary judgment hearing before Judge Cooper, and from raising it here. /d.

at p. 42. Appellants cite no law for this proposition, nor can they, for there is no Rule of
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‘Civil Procedure or Appellate Practice, and no law that supports their argument. This Court
should reject Appellants® argument as lacking any foundation in the law.
| CONCLUSION
For the foregoing reasons, the Cify respectfully asks this Court to uphold the Order |

Grénting Summarva udgment, and the Order Denying Class Certification.

Respectfully submitted,

Thomas E. Lydon SC Bar N§ N1 0242
M. McMullen Taylor, SC Bar|\Ny. 72848
McAngus Goudelock & Couries-PLC
Post Office Box 12519 '
Columbia, South Carolina 29211-2519
(803) 779-2300

B ' ' : - (803) 748-0526 (fax)

: ) mullen.taylor@mgclaw.com

| - Attorneys for Respondent City of Columbia
k\,\\: 25,2014 \ :
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