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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Andrew Plummer, 299191,

) Docket No.: 12-ALJ-04-0377-AP
) Grievance No.: KRCI-0208-12

Appellant,- ) s

Vs. ‘ ) ORDER
South Carolina Department of Corrections, )
- ) g% W" i) W}p

Respondent. ) { .

) - J UL 038 2 OlJ "

Thls matter is before the South Carollna Administrative Law @é’ l:( Q‘%ihﬁ % @ﬁ@ miﬂ@”)
»pursuant to the Notice of Appeal filed May 23, 2012 by Andrew Plummer (“Appellant”) an |
inmate mcarcerated with the South Carolina Department of Correctlons (“Department”)

' 'Appellant appeals the dec1sron of the Department denymg grievances in which Appellant‘ »

challenged h1s drsc1plmary conviction of assault and/or battery of a Department employee or

* other government employee volunteer, or contract employee wrth means/and/or intent to kill or _

mJure The dlscrplmary conv1ct1on resulted in Appellant receiving sanctlons that included the L
loss of e1ghty (80) days of accrued good time. ' S
| | " BACKGROUND
On January 12 2012, the Appellant was mvolved in what initially began as a verbal' '
naltercatlon with- Ofﬁcer Mark Stokes ‘an’ employee of the Department ‘but that ultimately '
resulted in Appellant bemg charged with v1olat1ng SCDC Dlsc1plmary Code 801 ‘Assault and/or
Battery of an SCDC Employee with Means/dnd/or/ Intent to Kill or Injure (a level 1 offense)
) Appellant was served ‘with notice of the charges and of the disciplinary hearing on January 19
2012, and he requested that his accuser, Officer Stokes, be present for the hearing.and that he be
' appomted a counsel substitute. The dlscxplmary hearing began on January 31, 2012 and
| “concluded on February 7, 2012. Durmg the January 31, 2012 hearing, the Appellant informed
the Disciplinary Hearing Officer (DHO) that he requested that another officer who was present’
when the incident occurred testify at the hearing, therefore the hearmg was extended |
, Accordmg to Officer Stokes written report whlle he was passing out bag meals to the -
" inmates on Appellant s cell wing, Appellant stepped out of his cell. - Stokes states he gave the
”Appellant several directives to step back into his cell and in response, Appellan verbally
aggressive. He also stated in the report that the Appellant came toward th 3“ l’lﬂ\emng
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manner with closed fists at which point he administered two to three bursts of chemical munition
to Appellant’s facial area. Correctional Officer Brady, ‘who was distributing bag meals with
Officer Stokes when the altercation occurred, provided testimony during Appellant’s disciplinary

hearing. According to Officer Brady, the Appellant and Officer Stokes were involved in a verbal

dispute when Appellant was asked to step back into his cell. Officer Brady stated that Appellant
stepped into the'cell doorway but not far enough to allow the cell door to close and continued the
verbal dispute with Officer Stokes Brady stepped between Officer Stokes and Appellant at
which point Officer Stokes sprayed Appellant with the chemlcal munition, and according to

Brady, the Appellant then reached over him and swung at Officer Stokes The Appellant

disputes that the incident occurred as recounted by Officers Stokes and Brady
Followrng the hearmgs the DHO 1ssued her report finding the Appellant gullty of the
disciplinary charge, and 1mposed sanctlons that lncluded the loss of eight (80) days of accrued\
" good time. Appellant filed a Step 1 Grievance on February 13, 2012 and Step 2 Grievance on
March 23, 2012 appealmg the DHO’s decision. The Department s final decision denying - -
'Appellant s grievances was 1ssued on May 11, 2012, and Appellant filed his Notrce of Appeal
Awrth the ALC on May 23 2012 In his appeal the Appellant contends that his due process rights
were v1olated in that there was 1nsufﬁcrent evrdence to support his- conviction. o
T DISCUSSION o SR -
" This appeal is before the Court pursuant to'Al- Shabazz v. State 338 S. C. 354 527 S. E 2d
742 ((2000), -Sullivan v, S.C.’ Dept of Corrections, 355 S. C 437 586 S. E2d 124 (2003, and
- Slezak v. S.C. Dep’t of Correctrons 361 S.C. 327,605 S. E. 2d 506 (2004)

_ Because a state created liberty interest 1s involved ‘in " this’ case, 1t is necessary to

determrne whether the Appellant received the process he was due. A prison official’s failure to
follow the pnson s own policies, procedures or regulatlons does not constltute a vrolatron of due
- process, if constrtutlonal minima are nevertheless met. Weatherholt v. Bradlev, 316 Fed Appx.
300, 303 (4" Cir. 2009) (citing Myers v. Klevenhagen, 97 F.3d 91, 94 (5™ Cir. 1996)). Hence,

the issue in this appeal is not whether the Department complied wrth its own policies or

regulations, but whether it met the minimum constitutional requirements for procedural due
process in matters where an inmate is dlsc1plmed for serious: mlsconduct Al-Shabazz, 338 S.C.
at 369, 527 S.E.2d at 750 (2000). These requirements must however, be balanced against the
need to maintain an orderly and safe prison environment. 'Id. To that end, the Supreme Court

has enunciated the following five requirements which, if established, will ensure procedural due
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process in inmate disciplinary matters:

(1) that advance written notice of the charge be given to the inmate at least
twenty-four hours before the hearing; (2) that fact finders must prepare a written
statement of the evidence relied on and reasons for the disciplinary action; (3) that
inmate should be allowed to call witnesses and present documentary evidence; (4)
that counsel substitute...should be allowed to help illiterate inmates or in complex
cases an inmate cannot handle alone; and (5) that the persons hearing the matter,
who may be prison officials or employees, must be impartial.

Al-Shabazz, 527 S.E.2d at 751 citing Wolff v. McDonnell 418 U S. 539, 563-72, 94 S.Ct. 2963,
2978 82(1974) L
- Applying the five-due process requlrements, the Court ﬁnds that (1) Appellant was
served with notice of the charge more than twenty-four hours prior to the hearing; (2) following
the hearing the DHO prepared a vyritten statement indicating the evidence relied upon in
determining the Appellant’s guilt, and the reasons for the sanctions that were imposed; (3) the '
Appellant was allowed to call witnesses, Officers Stokes and Brady, and (4) Appellant was
"represented by counsel substitute during the hearmg Although the Respondent contends there
were deficiencies in the hearing procedures he does not allege that the DHO not 1mpart1al
~ Therefore, this Court finds that the Appellant was afforded the minimal process due in prison
dlsmplmary proceedmgs as requ1red by Wolff. '
| 7 STANDARD OF REVIEW

- When rev1ew1ng the Department's deClSIOHS in 1nmate gnevance matters the Court sits in

~ --an appellate capac1ty See-Al-Shabazz at 756. Consequently, the review in inmate grlevance

. cases is in accordance w1th the. standards outhned 1n the Admlmstratlve Procedures Act

‘ '-(“APA”) The standard used by appellate bodies to review. agency decisions is prov1ded by :
. Sectlon 1-23- 380(5.)_ of the South Carolina Code (Supp. 2010). See § 1-23-600(E) (directing
* administrative law judges to conduct appellate review in the same manner prescribed in § 1-23-
380). This section-states the following: . -

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
 the agency or remand the case for further proceedings. The court may reverse or -
modify the decision if substantial rights of the appellant have been prejudiced

because the administrative findings, inferences, conclusions, or dec1snons are:

(a) in violation of constitutional or statutory prov151ons
(b) in excess of the statutory authonty of the agency;

() . made upon unlawful procedure;
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(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record: or —

® arbitrary or capricious or characterized by abuse of dlscretlon or
clearly unwarranted exercise of discretion. ~

§ 1-23-380(5). .

A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion as the agency. Friends of the Earth v. Pub Serv.
Comm’n of S.C., 387 S.C. 360, 366, 692 S.E.2d 910, 913 (2010) The fact that the record

présents - the ‘possibility of drawing ‘two inconsistent concluswns from the ev1dence does not’

prevent the agency’s findings from being supported by substantial evidence. Waters v. S.C.
Land Res Conservatlon Comm’n, 321 S.C. 219, 226 467 SE2d 913 917 (1996) When -

‘applymg the substantlal evidence rule, the factual findings of the administrative agency ‘are

‘ presumed to be correct. '
Appellant argues in his appeal that the ev1dence used to determme his guilt was deficient -

based upon the 1nconsrstent testimony from Officers Stokes and Brady. Additionally, Appellant
questions why Ofﬁcer Stokes failed to reveal in the mmdent report that Officer Brady was
present when the altercation occurred However after thoroughly reviewing the Record, and the
_ _bnefs submltted by the Appellant and the Department I find that thcre is evidence in the Record
) to support the conclusron ‘reached’ by the DHO Specrﬁcally, both Ofﬁcers testified that the. f

T Appellant refused to comply with multlple directives to retum to hlS cell and was verbally o

o aggressive. Ofﬁcer Brady w1tnessed the Appellant take a swmg at Ofﬁcer Stokes and Ofﬁcer

A Stokes testlﬁed that he was assaulted by the Appellant. Thelr testlmony was also corroborated
by photographs showmg Officer Stokes’ mjurles _ |

. _‘ Based upon the foregomg, the decrsron of the Department is hereby A

AND IT IS SO ORDERED

November 8, 2012
Columbia, South Carolina
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