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II.

STATEMENT OF THE 1SSUES ON APPEAL

WAS APPELLANT AFFORDED ALL CONSTITUTIONALLY
REQUIRED DUE PROCESS? '

IS RESPONDENT’S FINAL AGENCY DECISION SUPPORTED BY
SUBSTANTIAL EVIDENCE?



STATEMEl\IT OF CASE
This matter comes before tliis Honorable Court pursuant to the appeal of Andrew
- Plummer (“app‘ellant”), an inmate incarcerated with the South Carolina Departmentof :
’ Corrections (“SCDC”). .Appellant was convicted of assault and battery of ari SCDC
employee w1th means or 1ntent to klll or 1nJure offense 801 under SCDC Pollcy op- .

_22 14 Inmate D1501p11nary System followmg a d1501p11nary hearing Appellant lost 80

" days of good time due to the dlsmplinary conv1ct10n (R.p. 8)

~ Appellant filed a Step One Grievance on February 13, 2012, challenging his
disc1plmary conv1ction This grievance was 1nvest1gated and denied (R.p. 3) Appellant
ﬁled a Step Two Grievance on March 16 2012, which was also demed (R p- 4)

Appellant filed a Notice of Appeal in the Administrative Law Court (ALC) pursuant to

‘Al Shabazz V. State 338 S C. 354,527 S.E. 2d 742 (2000)
After the parties filed briefs, the ALC a_fﬁrmed SCDC s ﬁnaldecision, finding the '
: di'sciplinary hearing comportcd with due proceSS. vSpeciﬁcally, the ALC determinedg (1) }
applellantvwas given appropriate notice of tlie disciplinary hearingi (2) the\’di‘sciplinary.
hearing ofﬁcer provided a vyritten statement indicating tlie evidence the'he'ari:ng offic'er |
relicd upon in ﬁnding'appellan‘t was guilty; (3) appellant was alloWed to call vi(itnesses; '
(4) appellant was rcpresented by counsel substitute; and (5) the‘disciplinary hearingl’ A
officer was impartial. The ALC also ruled appellant’s di.sciplinary conviction was |
supported by sufficient evidence. (Supp.R.pp.1-4). |

Appellant now seeks reyiew of the ALC’s decision. Forthe reasons that follow,

SCDC respectfully requests that the ALC’s decision be affirmed.

'J . » v | 2,‘ . '



STANDARD OF REVIEW
o SC Code Ann. § 1-23-61Q(B)'provides the applicable_ standard of review:

The review of the administrative law judge’s order must be confined
to the record. The reviewing tribunal may affirm the decision or
remand the case for further proceedings; or it may reverse or modify
the decision if the substantive rights of the petitioner have been
prejudiced because of the finding, conclusion, or decision is:

(@)  in violation of constitutional or statutory provisions; -
" (b) in excess of the 'statu'gory authority of the agency;l
() made upon unlawful. procedure;

(d)  affected by ot'h,er' error of law;

(e) . clearly erroneous in view of the reliable, probative and
~ substantial evidence on the whole record; or

® arbitrary or capricious or characterized by abuse of discretion
or clearly unwarranted exercise of discretion. '

See—aléo S.C. Code Ann. .§ 1-23-380(5); Lake v. Réedér Constr. Co., 330 S.C. 242, 498

: S.'E.2d‘ 656, 653 (Ct. App. 1998). |
~ In an appeal of the final aecision of an édministratiye ’égency', the standard of

app,;l_la’té review is wflether the ALC’s ﬁndings are sﬁpported by‘substanti:al evideﬁcé:
&“S..C. éodé Ann. § '1’-\23-610(]'3). A reviewing Court shall Aridt substitute its judrgrr}e‘nt
for that of the ALC as to ﬁndings of fact, but it may reverse or‘modify decisions which
are controlled by error of law or are clearly erroneous in view of the substantial evidence
oh the record as a Whole. Q In determining whether the ALC’s decision was supportéd

. by substantial evidence, the Court need only find, considering the record as a whole,

e'videnk;e from which reasonable minds could reach the same conclusion that the ALC -



reached. DuRant v. S.C. Dep’t of Health & Environmental Control, 361 S.C. 416, 420, '

604 S.E.2d 704, 706 (Ct. App. 2004). The mere possibility of drawing two inconsistent
conclusions from the evidence does not prevent a finding from being supported by

substantial evidence. Id.
ARGUMENT AND CITATION OF AUTHORITY

L APPELLANT WAS AFFORDED ALL CON STITUTIONALLY
REQUIRED DUE PROCESS.

Prison disciplinary cases are not criminal trials in federal or stat'e courts. Instead,

" they are aciministrative hearings in an institutional setting. Therefore, Due Process in
prison .‘discip‘li:nary hearings is sﬁbstantialiy less than would be ;equired ina cﬁrﬁinal trial -
before a court. Due Process requireé the followiﬁg in prison disciplinary cases:

-a) notice of charges; : :
b) disclosure of evidence against defendant (may be 11m1ted),
c) opportunity to be heard; .
d) no right to confront and cross-examine adverse witnesses; -
N ) neutral and detached hearing body;
f) aid of counsel substitute or other substitute aid where inmate is illiterate
. -or complex case (not attorney);
g) written statement by the fact-finder as to the evidence relied upon.

Wolff v. McDonnell, 418 U.S. 539, 566 (1974).

' The requirements enumerated in Wolff were éomplied with in this case. The

*Disciplinary Report and Hearing Record demonstrate that appellant had notice of the

charge. (R.p.8). The record also reveals there was proper disclosure of evidence due to
the fact that the Disciplinary Offense Report was read at the disciplinary hearing.
(R.pp.9-10). Furthermore,-appellant was afforded an opportunity to be heard at the

January 31, 2012 hearing.' (R.p.10). "There was a neufral and detaéhed hearing body at



the hearing, an SCDC disciplinary hearing officer. (R.p.9). Appellant was provided
counsel substitute and disclosure of the written stalpment of the hearing officer’s
findings. (R.pp.8-9).

Appellant claims he was denied the right to call witnesses at the disciplinary
hlean'ng.A However, there is nothing in the transcript to support appellant’s cpntention tllat
he: attempté(l to call additional witnesses at the disciplinary héarirlg. (R.pp.9-13).

" Consequently, appellant cannot now argue additional witnesses should have been

permitted. Sﬁ-State v. Williams, 321 S.C. 455, 461, 46§ S.E.2d 49, 53 (1996) (holding
the failure to éontemporaneollsly object renders an issue unpreserved for appell'zlte A
review). |
There was ample evidence to support appellant’s disciplinar_y conviction. Officer"

Stokes reported he gave appellant several directives to step back into his cell. Appellant '
3 b‘e‘ca‘me verbally aggressive elnd refused all directiyes. He approached Ofﬁéel étoke_s ina
threatening manner with closéd ﬁsts... Ofﬁcer Stokes dispensed chemical munitions, and
appellant struck O_f»ﬁcer‘Stokes in the face. First re'spvonders arrived and tool; éppellant to .
the Spécial Manggclnent Unit. (RL;p'p.9-lO); ‘ |

| Officer Brady testified Officer Stokes'alld appellant got in a verl)al argumént.
Officer Stokes directed appellant to step back into the cell. Appellant stepped into the
doorway, but Stokes was unable to"close the door. Appellant continued to argue wlth
Stokés, and Stpkes dispensed chemical munitions. Appellant then swung at Stokes. '
-(R.pp. 15-16). In view of the reports and.testimony of Stokes and ‘Brady, the disciplinary

conviction was fully supported by the evidence.



Because appellant’s disciplinary conviction comported with all due process .
N

requirements, SCDC respectfully requests the decision of the ALC |

II.  RESPONDENT’S FINAL AGENCY DECISION IS SUPPORTED BY
SUBSTANTIAL EVIDENCE. '

A reviewing court will not disturb the findings of an administrative agency if

those findings are supported by substantial evidence on record as'a whole. Pearson v. JPS

Converter & Indus. Corp., 327 S.C. 393, 489 S.E.2d 219 (Ct. App. 1997). “Substantial *
evidence” is evidence which, considering the record as a whole, would allow a reasonable
mind to reach conclusion that the administrati\}e agenc&z reached to justify its action. Lark

I .

v.Bi-Lo IIIIC.,V276 S.C. 130, 276 S.E.2d 304 (1981). The possibility of drawing two

‘ inconsistent conclusions from the evidence does not prevent an administrative agency’s

ﬁniding.from being support"ed by substantial eyidenée. Grant v. S.C. Coésfal Council, 319
- S.C 348,.461 S.E.2d 388 ('19‘95).. Administra.ti've.agencies are afforded wide latitude in

making decisions, as shown in the deferential standard of appellate review. Heater of

Seabrook, Inc. vl. Public Se?v. Comm’n, 332 S.C. 20,-503 S.E.2d 739 (1998).

| All credible evidence ‘preseﬁted at appellant’s he;ﬁn:g indicafes appellant W'as
~ guilfy éf this disciplinary offense. The fecord-conclusiyely establishes that the
“substantial evidence on the whoie record” supborts respon(ient’s ﬁhal agency dec&sionr
The disciplinary ﬁ_éaring o“fﬁcér sta_t.ted. she -found appellant .Wa's guil‘ty based upon Brady’s
: testimony, Stokes’ report and testimony, and pﬁotlographs‘ of Stokes’ injuries. (R.p.19). .
Appellant has not carried his burden of proving that the decision of the

Department is clearly erroneous, or arbitrary or capricious, or an abuse of discretion. See



Porter v. S.C. Public Serv. Comm’n, 333 S.C. 12, 507 S.E.2d 328 (1998). Consequently,

SCDC’s decision should be upheld.

CONCLUSION |

WHEREF ORE,.for all the reasons stated above, this Court should afﬁrm the

Department of Corrections’ decision in this case.

Columbia, SC '
July 15,2013 °

: Attorhey for Respondent
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