IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUET
C/A NO.: 2013-CP-15-00430

STATE OF SOUTH CAROLINA
COUNTY OF COLLETON
Wells Fargo Buank, N.A.,

PlointifT,
ORDER GRANTING FRAMPTON
HARPER, ESQ. AND HARPER LAW
FIRM, LLC’S MOTION FOR SUMMARY
JUDGMENT AS TO THE THIRD-PARTY

v.

Christopher T. Noskowiak und Sonja B.

Noskowiak a/k/a Sonja Bennett; South CLAIMS OF CHRISTOPHER T.
Carolina Department of Motor NOSKOWIAK AND SONJA B.
Vehicles; Seuth Carolina Department of NOSKOWIAK

vvvvvvvvvwvvvvv'v

LLC, Wells Fargo Bank, N.A., as
Servicer and Beaufort Mortgage,

Third Party Defendants.

Revenue
Defendants.
Christopher T. Noskowiak and Sonja ) Q
‘Noskowiak, ) IE EW@®
) » — o
Third Party Pluintiffs, ) JUL 2-4 204 < oo’
) = =L
v. ) SC Court of Appeals 37/~
) L EE
Frampton Harper, Esquire, Investors ) =* oo
Title Insurance Company, Atlantis Title ) - ;;L :J
insurance Company, Harper Law-Firm, ) o S
)
)
)
)
)

This matier came before the Court on May 28, 2014 for a hcaring on Third-Party
Dt.fcnd.mh Harpc.r Law F'rm LLCs (“Law Firm™) and Frampton Harpu Esquire's ("Mr.
Ilarpcr")(somc_limcs hercinalicr both collectively referred to as “Harper Defendants™) Motion for
Summary Judgment, pursuant to Rule 56, SCRCP, as to cach of the third-party claims asserted
by Third-Party Plaintiffs Christopher and Sonja Noskowiak (“the Noskowiaks™) against the
Harper Dcfendaﬁ(s in the Noskowiuks' Answer, Counterclaims, and Third-Party Complaint.

Concurrently, the Court heard a Motion for Summary Judgment pursuant (0 Rule 56, SCRCP,



filed by Wells Fargo Bank, N.A., ("Wells Fargo®). That motion is addressed in a separate order.
Evan K. Bromley of the Johnson Davis Ward, PA appcarced on behalf of the Harper Defendants.
Adrianc Malanos Belton of Womble Carlyle Sandridge & Rice, LLP appeared on behalf of
Wells Fargo. The Noskowiaks attended pro se.

BACKGROUND

At the hearing and in the pleadings on (ile with the Court, counsel for Harper and Wells
- Fargo presenied the material facts of the case as set forth herein, which were uncontesied by
Defendants.

The loan transaction that gave rise to ali the Noskowiaks™ third-parly claims against the
Harper Defendants occurred on or about November 3, 1998. The Noskowiaks executed a note
and mortgage in favor of N.F.C. of South Carolina, Inc. in cxéh:mgc for a loan in the amount of
Sixty-Five Thousand Onc Hundred Sixty ($65,160.000) Dollars. Mr. Harper served as the
Noskowiaks closing attorncy in the loan transaction. The debt was later negotiated 1o First
Union Home Equity Bank, N.A., predecessor in interest to Wells Fargo. Law Firm was not
organized as an entity in the State of South Carolina on or about October 1, 2008, almost ten (10)
years after the closing of the subject loan transiction.

Wells Furgo filed a foreclosure action against the Noskowiuks on June 3, 2013. On
August 12, 2013, the Noskowiaks filed their Answer, Countercluim and Third-Party Complaint,
whercin lhc Noskowiaks -:.nss;:rlcd five (3) third-party claims against the Harper Defendants,
among others.  The Noskowiaks™ third-party claims alleged against the Harper Delendants all
arise out of the closing of the subject loan transaction on November 3, 1998. The Noskowiaks
first asserted these third-party claims in their Answer, Counterclaim and Third-Party Complaiat

filed on August 12, 2013, over fourteen (14) years alter the subject loan transaction closed.
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Pro se Delendants represented to the Court during the hearing that the real property
which secures Wells IFargo’s loan does not have proprictary access 10 potable water. The
property was gified to the Noskowiaks by Mrs. Noskowiak’s father, Roy Bennett, approximately
three months bcforg the Naskowiaks took out the subject loan.

Bascd on the evidence belore the Count, the Harper Defendants are entitled to summary
judgment, z‘s a matter of law, as to all the Noskowiuks™ third-party claims against the Harper
Defendants because cach claim is barred by the applicable statutes of limitations as set forth
below. Summary judgment in favor of thc‘ Harper Defendants as to certain of the Noskowiaks'
third-party L‘Iaims against the Harper Defendants is also appropriate for the additional reason
discussed below.

STANDARD

In evaluating a motion for summary judgment, the Court must view “the evidence and all
reasonable inferences . . . in the light most favorable to the non-moving party.” Hansson v,
Scalise Builders of S.C., 374 S.C. 352, 333, 650 S.E.2d 68, 70 (2(X)7). Summary judgment is
appropriate when “the pleadings. depasitions. answers to interrogatories. and admissions on file.
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitied to a judgment as a matter of law.™ Rule 56(c), SCRCP.

The purpose of summary judgment is to expedite disposition of cascs which do not
require the scrvic‘-:s of u fucl. finder. George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874
(2001). A party’s responsc to a motion for summary judgment “must sct forth specific facts.
admissible in evidence, showing (here is a genuine issue for trial . . .. 1f he does not so respond,
summary judgment should be cntered against him.” Moody v. McLellan, 295 S.C. 157, 163, 367

S.E.2d 449, 453 (1988) (citations omiticd).
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CONCLUSIONS OF LAW

I. South Carolina Uafair Trade Practices Act — First Third-Party Claim

As to the Noskowiaks' first third-party claim ugainst the Harper D;:fcndzmls (styled by
the Noskowiaks as a “Seventh Defense By Way of Counterclaim & Third-Party Complaint™).
alleging violation of the South Curolina Unfair Trade Practices Acl ("SCUTPA™), the
complained of acts do not provide the Noskowiuks a basis for a claim aguinst the Harper
Dcfendants under the SCUTPA. To be actionable under the SCUTPA, an unhair or deceptive
practice or act must adversely affect the public interest. Jelferjes v. Phillips, 316 S.C. 523, 527,
451 S.E.2d 21, 23 (Ct. App. 1994). This adverse effect on the public must be proved by specific
facts. Id. Conduct which only affects the partics to a transaction provides no busis for a claim
under the SCUTPA. /d.

The acts alleged by the Noskowiaks were specific and unique (o the 1998 loan (runsaction
and could only have affected the partics to the transaction. Further, the Noskowiaks have not
alleged any facts to support a finding that the actions of the Harper Defendants would cause
injury to the public, nor have the Noskowiaks alleged facts sufficient o show that Harper
Defendants have engaged in any deceplive acts that risc to the level of an unfair trade practice.

Further, the SCUTPA contains a three (3) year statute of limitations, codified in S.C.
Code Ann. § 39-5-150. The acts complained of occurred, and should have been discovered, at or
near the time of the loan closing origination in 1998. The Noskowiaks have not alleged any facts
supporting this cause of action which indicate any alleged violations occurred or were reasonably
discovered within the fast three ycars. Thus, even if the complained of acts provided a basis for a
claim under the SCUTPA., such claim would be barred by the three (3) year statute of limitations
found in S.C. Code Ann. §39-5-150. Additionally, Law Firm was not formed as an cotity until

approximately ten (10) years after the closing of the subject loan transaction.
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"Purthermore, the acts alleged by the Noskowiaks to be violations of the' SCUTPA sound
as de’ fa.éto legal xﬁalpraéﬁcé‘ Claims '~ failing’ fo Teséfve' an easement - when alleged by the
Noskowiaks égaiiisf their closing attorney, Mr.-Hafper, moreso than violations ‘of the SCUTPA.
In that regard, the Noskowiaks have failed to allege or otherwise establish the “standard of care” -
owed by Defendant Hérﬁér i)y éxpert testimony of affidavit, nor have' the Noskowiaks'asserted
factual allegations that they “most ﬁfobéﬁl;” would have had a diffefent, successful outcome had -
Mr Ha’rﬁér ot cdmmi;t‘féd' the cblhplained‘:of acts; both of which-are necessary for a plaintiff to~

sustain a legal malpractice #ction in SouthCarolina: See Hall v. Fedot, 349 S.C. 169; 561 S.E.2d -

654 (2002). oo e
" “For the feasons set foith above, the Harpér Deféndants are éntitled to-summary judgment,:
as é matter of law, as 0 the Noskowiaks first-third-party claim against thém of a violation‘of the
scutha, - - T e
1L, South Carolina Consumer ‘Protéction Code — Second; Third; and Fourth Third-Party '
Clalms o st T v BRI Sl P
T T et AL Second Third-Party Claim® ¢ ¢ T e
As {0 the Noskowiaks’ second third-party claim (styled as an “Eighith Defénse By Way of
Cotinterclaim & Third-Party COmplaint”5 alleging violations of‘the South Carolina’Corisumer
Protection Code, arising from’ 'the " Harper ‘Defendants” alléged - failure “to" ascertain- the -
Noskowiaks® attofney or insurance p're'f;érerice at closing, pursuant to'S.C. Code Ann.-§ 37-10-
1(‘)2.* UL AP TN S NP TP £
The Noskowiaks’ claim is barred by the applicable three (3) year statute of limitations-.
provided in S.C. Code Ann. § 37-103165(a§,'ii;hich‘épplié’s” to this particular cause of action. The
alleged events giving rise 16 this caiisé of-action undisputedly occurred on or around the closing
of the subjéct loan' transaction on November 3, 1998: The Noskowiaks did not allege this claim
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against_the ;Harper; Defendants, until .August 12,.2013, .the. filing date of their Answer,

Counterclaim,: and , Third-Party Complaint,. which is, well beyond, the applicable, period of

limitations.. .Further, Law. Firm was not formed as an entity until approximately ten (10) years.
? 4K @D LT e g e CE A R P

after the closing of the;subject loan transaction. . ... . .» ... o oo L

v+« Additionally, there is no genuine*, iqsue of fact as to whether Wells Fargo ascertained the
: ’ . B [ LRI L U T S Iy T b

Noskowiaks’;attomey. preference pursuant to § 37-10-102 because the Noskowiaks, upon closing .

on;ithe .subject loan on November 3, 1998, executed ,a;_ff}}orrower’xs,Rig}}fg,to},C,ounsel Notice”,
2 e T L LT T . N R R vt BRI LE T 14 0F STRR T WIS ;'~.':';\ AT

¥

alongiwith an-addendum to their loan application. for attorney and ,i,n,suragc;e preference,.both of
by harteinaiiabut e 8 S TR RN S N (L s T e

Ckin L

which were admitted into evidence at the hearing. It is also undisputed that the Noskowialgs{z
execyted 2 . “Certification, for  Title .Insurance. and, RESPA and . Insurance Department

Acknowledgement Eorm”, wherein the Noskowiaks. elected not. fo obtain an owner’s fitle
insurance policy, and such Certification was admitted into evidence at the hearing. Moreover, a

letter.dated .November 29, 2012 written by the Noskowiaks was admitted.into_ Sxigcncg at the,

hearing, wherein the Noskowiaks admit that they were given an opportunity to hire another.
closing attorney but instead chose to use the one hired by Beaufort Mortgage, Mr. Harper.
.. JFurthermore,, the . Harper Defendants:are. not creditors of the Noskowiaks and are not

regularly engaged in the,business of extending or arranging for the.extension of credit, and, thus,.
: e A L T s e e P D N R T TR

are not-subject to;qivilllial?;iglityfgp[clg:tr Sﬂ.ig.hCogiEe Ann § 373107‘1,92.,;. e

-+ :For the:reasons set forth,above, the Harper Defendants are entitled to a grant of summary _

judgment, as a matter of law, as to the Noskowiaks' second third-party claim against them

PR

pursuant to S.C. Code, Ann. §:37-10-102.

ey Gilts o T T L
Sl ey e 1o o -, By, Third Third-Party Claim. - o e

.+:,!As 10 :the Noskowiaks” third third:party claim against the Harper Defendants (styled as a

“Tenth Defense:By Way of Counterclaim & Third-Party Complaint”) alleging violation of the
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South Carolina Consumer Protection cédé,’ S.C. Code Ann. § 37-5-203, et"seéj.', arising from the
Harper Defendants allegedly assessing the Nors‘k‘owiaksupfront fees and charges exceeding eight

(8) percent of the loan amount and alleged failure to provrde the Noskowiaks certam HOEPA

PR e -

drsclosures among other thmgs

The Noskowiaks® claim is barred by operation of the one (1) year statute of limitations -
provrded in § 37-5-203(5). The alleged events grvmg rise to thrs cause of action undisputedly
occurred on or around the Vclosmg of the subject I0an trafisaction on November 3 '1998. The
NoskoWiaks failed to raise this cause 'of action unti'lx:Aug'ust 12, 2013, the ﬁling"dat:e of their
Answer, Counterclaim, andThrrd-Party 'Cornpl'aint',: which is well beyond the aoplicable périod
of limitations. - Additionally, Law Firm was not formed as an entity witil appfoximiaibly {64 (10)
years after the closing of the subject loan transaction. ‘ | s

' To the extent the Noskowraks’ third thrrd-party claxm agamst ‘the Harper Defendants can
be construed to allege a v1olat10n of the Truth in Lendmg Act (TILA) the Noskowiaks’ claim 1s> '
barred by operatron of the applrcable one (1) year statute of limitations under isus.c. 1640(e) '
baSed on the same lanse mtrme 'as"de;lscribed 'imrned'i{ately above.! 'Addjtionally,”t;he Noskowiaks 4
cannot mainitaif a cause of action pursuant to both TILA and S.C. Cénsutner Protection Céde §°
37—5-‘2'O3Avjhere, as f.here, the ‘Iilo'skov&iaksﬂare oursumg relief for the‘sarn:eviola;tion. ;Sg S.C.

Code Ann. § 37-5-203(5). =

* The Noskowiaks also assert violations' of Regulation Z and the Home Ownefship and’ Profection Act (HOEPA).
However, Regulation Z is a regulation to implement the Truth in Lending Act (TILA) and does not create any
private right of action apart from the codified provisions of TILA, found in 15 U.S.C. 1601 et seq. Furthermore,
HOEPA amended the Truth in Lending Act in 1994 and is incorporated, along with TILA, into the codified-
provisions of 15 U.S.C. 1601 et seq.; therefore, as with TILA, any cited HOEPA provision is governed by the statute
of limitations set forth in 15 U.S.C. 1640(e). For the same reasons, as set forth above, any TILA claim would be
barred by the one year statute of limitations, so too would any claim under HOEPA.
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Furthermore, the Harp. Jefendants are not creditors of the .  .(owiaks and are not

regularly engaged in the business of extendmg or arrangrng for the extensron of credrt and thus

(ST '. N2 T

are not sub]ect to crvrl habrllty under S C Code Ann § 37-5 203

Tresa? S il

For the reasons set forth above the Harper Defendants are entrtled toa grant of summary

L1

judgment, as a matter of law, as to the Noskowiaks thrrd thrrd-party el_,arrn‘_a'gtamst them pursuant
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As to the Noskowraks fourth thrrd party clarm agamst the Harper Defendants (styled as

s

“Eleventh Defense By Way of Counterclann & Thrrd Party Complarnt”) allegrng v1olat10n of

. 1.I lA‘

the South Carolrna Consumer Protectron Code, S C Code Ann § 37—5 203 et seq arrsrng from
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the Harper Defendants alleged farlure to drsclose monthly payrnent schedules to the Noskowraks

L2t

in violation of Regulation Z. L ,,

.. The, Noskowraks elarm is barred by operatlon of the apphcable one (1) year, statute of
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alleged events grvrng rrse to th1s cause of actron occurred on or around the loan closrng on

" ;e . e .
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November 3, 1998 as seen. above The Noskowraks failed to rarse thrs cause of action until

- YO e . . - o
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August 12, 2013 the ﬁlmg date of therr Answer Counterclarm and Thlrd Party Complarnt

whrch is well beyond the apphcable perrod of hmrtatrons Addrtronally, Law Firm was not

L.J!

formed as an entity until approximately ten (10) years after the closing of the subject loan

PRGN

transaction.

To the extent the Noskowiaks® fourth third-party claim can be construed to allege a

violation of the Truth in Lending Act and/or Regulation Z, the Court incorporates herein the

s :

grounds, for ssum‘rnary ljudgment set forth in its discussion of the, Noskowraks thrrd thrrd party
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-Furthermore; ihe*fHarp'ei Déferidants are not creditor$ of the Noékowiaké and are not
regularly engagéd-in the business of ‘extending or arrangmg for the extension of Aér‘ed'it,' and, thﬁs,
are not subject to civil liability under S.C. Code Ann § 37-5-203. R

For the reasons set forth above, t'he-Ha‘rpe'r'Defendants are entitled to a grant of summary
judgment, as a ‘matter of law, as"tothe Noskowiaks® fourth third-party Elaim against them
pursuant to S.C. Code Ann. § 37-5-203, et séq.

III. Real Estate Settlement Procedures Act — Fifth Third-Party Claim
As to the Noskowiaks’ fifth third-party claim against the Harper Défendén@(styled asa
- “Twelfth Defense By Way of Counterclaim & Third-Party Complaint™) aileging violation of the
Real Estate'séule{péni' i’;;o'cedur:es:z;{(;tij‘("‘.RESPA”),‘speciﬁcally 12 US.C. § 2607(d), for-the
Harper Defendants alleéed failure to prov.ide‘ the Noskowiaks with certéﬁﬁ _.disc.losures valonglwith.
»the Harper Defendants allegedly having received certain fees or other things of value for the
referral of the Noskowiaks.

The Noskowiaks’ claim is barred by the operation of the applicable one (1) year statute of
limitations provided in 12 U.S.C. § 2614. The alleged events giving rise to this cause of action
occurred on or around the loan closing on November 3, 1998, as seen above. The Noskowiaks
failed to raise this cause of action until August 12, 2013, the filing date of their -Answer,
Counterclaim, and Third-Party Complaint, which is well beyond »the one-year limitation period.
It should be'noted t'hat there ié é three year statute of limitations found in 12 U.S.C. § 2614 which
governs certain actions under RESPA. However, even when viewed in the light most favorable
to the Noskowiaks, the Noskowiaks’ fifth third-party claim is also barred by this longer three (3)
year period of limitations as the claims were brought over fourteen (14) years after the closing of

the subject loan transaction took place. Additionally, Law Firm was not formed as an entity until

approximately ten (10) years after the closing of the subject loan transaction.
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For the Teasons sef forth aboye, the Harper Defendants are entitled to a grant of summary

]udgment asa matter of law asto thc Noskowxaks’ fifth third-party claim against them alleging

v1olat10ns of RESPA.

. o \
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... For ;hc.g'cggpr;s set forth above, the Harpgglpefepdgpts are. entitled to summary judgment
pursuant to Rule 56, SCRCP, as to each of the Noskowiaks? fiver(5) third-party claims,asserted
against the Harper Defendz}nts in thxs actlon; B et r s e el el

; MLISSO ORDERED. . ...

el f o e e o ae Carmen T Mullen-; .,
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