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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
_ ) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF COLLETON ) C/ANO.: 2013-CP-15-00430
)
Wells Fargo Bank, N.A,, )
)
Plaintiff, ) : ‘
) ORDER GRANTING WELLS FARGO
V. ) BANK, N.A.’S MOTION FOR SUMMARY
) JUDGMENT AS TO THE
Christopher T. Noskowiak and Sonja B. ) COUNTERCLAIMS OF CHRISTOPHER
Noskowiak a/k/a Sonja Bennett; South ) T. NOSKOWIAK AND SONJA B.
Carolina Department of Motor Vehicles; ) NOSKOWIAK
South Carolina Department of Revenue ) '
) s .
Defendants. ) pil
Christopher T. Noskowiak and S g =
stopher T. Noskowiak and Sonja ' o
Noskowiak, ) [@E @ E?’ E v @% <
) =2
Third Party Plaintiffs, ) JuLz 4 2014\ )
| ) en
v. ) SG Court of AWS o
)
Frampton Harper, Esquire, Investors Title )
Insurance Company, Atlantis Title )
Insurance Company, Harper Law Firm, )
LLC, Wells Fargo Bank, N.A., as Servicer )
and Beaufort Mortgage, )
)
Third Party Defendants. )
) |

Tilis matter came. before the Court on May 28, ‘2014 for a hearing on Plaintiff ~Wells
Fargo Bank, N.A.’s (“Wells Fargo™) Motion for Summary Judgment, pursuant to Rule 56 of the
South Carolina Rules of Civil Procedure, as to each of the counterclaims asserted by Defendants
Christopher and Sonja Noskowiak (“Defendants”) against Wells Fargo in their Answer and
Counterclaim (“Answer and Counterclaim”) to Wells Fargo’s Complaint. Concurrently, the

Court heard a Motion for Summary Judgment pursuant to Rule 56, SCRCP filed by Frampton
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Based on the evidence Bcforc the Court, Wells Fargo is entitled to summary judgment as
to Defendants’ counterclaims because they are barred by the applicable statutes of limitations as
set forth below. Suminary judgment in favor of Wells Fargo as to certain of Defendants’
counterclaims is also appropriate for the additional reason discussed below.

STANDARD

In evaluating a motion for summary judgment, the Court must view “the evidence and all
reasonable inferences . . . in the light most favorable to the non-moving party.” Hansson v.
Scalise Builders of S.C. 374 S.C. 352, 355, 650 S.E.2d 68, 70 (2007). Summary judgment is
appropriate when “the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.” Rule 56(c), SCRCP.

The purpose of summary judgment is to expedite disposition‘ of cases which do not
require the services of a fact finder. George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874
(2001). A party’s response to a motion for summary judgment “must set forth specific facts,

admissible in evidence, showing there is a genuine issue for trial . . .. If he does not so respond, .

summary judgment should be entered against him.” Moody v. McLellan, 295 S.C. 157, 163, 367
S.E.2d 449, 453 (1988) (citations omitted).
DISCUSSION
I. South Carolina Unfair Trade Practices Act — First and Second Counterclaims
As to Defendants’ First and Second Counterclaims (both styled by Defendants as a
“Seventh Defense By Way of Counterclaim™), alleging violation of the South Carolina Unfair
Trade Practices Act (SCUTPA), Wells Fargo is a bank regulated by the Federal Reserve System

and is therefore exempt from the application of the South Carolina Unfair Trade Practices Act.

WCSR 32406399v2



G I2 {ERIRLONG Axeuiby frony

PECST A v (1a98) (ouspny

.(-x

LESGIIPEE YIGGECEY ¢ T

, < gey wpee s ne ) I
VRLGRIRE 18 10 shinobire
! !

A0S

S P S s
RO LUITIIESE I (30N 1LY

LA R RN vAL

CASKREUIE ymigze 36 aoh ofloonasicom ) aysha® connon of ipe

L0 Lh T RIGUT REONIG R 6 ‘L,f‘f.l};\;q SRMDAT iy

ar T g

UG Lnibess 0 Ry

6 whagu btk e eminey

CEUOL MO TP6 STUASATIE 1T 334

™ -

FLANDLEIE aapa e Dlosaiuty

U CASINTONE § WOLOY [0

2 we2lnuss 1o

2 Qp ¥ U “W

GehURifioue” sianpsLe [0

L7323 322 eun g

A ST mvs BOHE B AL 0y poe LmB0 82 aongas of

U, COTCLOINGG [AONITAS (102 1 Byuet pl

8 - PR N o ~ oyt . e . [ o e
HOBHCIROE QL [ UMY CEIOLDE NI UGS [ieniesg S

ARCHE BILR0 12 ¥ DIuY WRIMSIOG DA (16 100750 (hreLas S

i DO {SLOUNY (Ui

1

n

FH 2EUNT COMISINIRIIE (pOIY 2{ra DA DERUNIT w8 o

.4 "

POTIE ¢ TLOHE [N [LO06 BINGLOER WOE - RARE B ROCHING CORIIEMYIE

o any

2 OUEg)

f‘{\ -'Oigl i) ' *f

TAY e T
i Ja2¢C el

&
H
dny
"
dad
»

UG U errqencs” gueaainll junte @2 g Beuniue feaie 101 1L {4 06 a0nY v 20 Wwebakg

S0 (0L 2aDinei) g winer vl o eheniric ok
GV (‘vb‘w TERTRSDI 247 2'C 10 425 4G 2RI GeR’ g0

NSl & [0 CLuegis rRbonIoy Gf CYes A QU ol

]
*
-y

HIQHOGHT e & WE{en Og in ) e 30{0Y pCE(L

O8Oy

o - - 11 ~yr ] i TR R T PN YT T L
PR o roatpps o et wou-wo sl bwiso . [IEIEEOT T

S TG GATONLNG Uiy 4

TR
¥t )
e SR SR

IO LG SGUHIHQUYT (CTADY TIRCHREE] Rejna.”

.
hive

T
r:
A

)g". DI QUREE G PRI 7Y

B

YOt GU 76 CAISHNG DEIDLS (0 COBLY J012 LULE0 12 sutiing o Aauinmd inghencop o2

Y
- 1Y



IL. South Carolina Consumer Protection Code ~ Third, Fifth and Sixth Counterclaims

As to Defendants’ Third Counterclaim (styled as an “Eighth Defense By Way of
Counterclaim™) alleging violations of the South Carolina Consumer Protection Code, in that
Wells Fargo failed to ascertain Defendants’ Attorney or insurance preference at closing,
Defendants’ counterclaim is barred by the applicable three year statute of limitations provided in
S.C. Code Ann. § 37-10-105(a) which applies to this particular cause of action. The alleged
events giving rise to this cause of action undisputedly occurred on or around the loan closing on
November 3, 1998, as evidenced by the subject Note and Mortgage. Defendants failed to raise
this cause of action until July 31, 2013, the filing date of their Answer and Counterclaim, which
is well beyoﬁd the applicable period of limitations.

Additionally, there is no genuine issue of fact as to whether Wells Fargo ascertained
Defendants’ attorney preference pursuant to § 37-10-102 because Defendants, upon closing on
the subject loan on November 3, 1998, executed a “Borrower’s Right to Counsel Notice.”
Moreover, a letter dated November 29, 2012, was admitted into evidence at the hearing stating
that the Defendants were given an opportunity to hire another closing attorney but instead chose
to use the one hired by Beaufort Mortgage. '

As to Defendants’ Fifth Counterclaim (styled as a “Tenth Defense By Way of
Counterclaim™) alleging violation of the South Carolina Consumer Protection Code, S.C. Code
Ann. § 37-5-203, et seq., Defendants’ claim is barred by operation of the one year statute of
limitations provided in § 37-5-203(5). The alleged events giving rise to this cause of action
undisputedly occurred on or around the loan closing on November 3, 1998. Defendants failed to

raise this cause of action until July 31, 2013, the filing date of their Answer and Counterclaim,

which is well beyond the applicable period of limitations.
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ITI. Mortgage Loan Broker’s Act

As to Defendants’ Fourth Counterclaim (styled as a “Ninth Defense By Way of
Counterclaims”) alleging violation of the Mortgage Loan Broker’s Act (the “Act”), and to the
extent this cause of action is directed at Wells Fargo, Wells Fargo is entitled to judgment as a
matter of law because the Act did not go into effect until January 1, 2010, whereas the events
giving rise to this cause of action occurred on or around the subject loan closing on November 3,
1998, well before the effective date of the Act. See S.C. Code Ann. § 40-58-10, et seq.; 2009
S.C. Acts 673. The language of the Act does not provide for retroactive application, and
therefore it cannot apply to Wells Fargo in this action. See Bartley v. Bartley Logging Co., 293
S.C. 88, 90, 359 S.E.2d 55, 56 (1987) (“The general rule is that statutes are to be construed
prospectively rather than retroactively absent a specific provision or a clear legislative intent to
the contrary unless the statute is remedial or procedural in nature.”). To the extent Defendants
also allege a violation of the South Carolina Unfair Trade Practices Act within this cause of
action, summary judgment in favor of Wells Fargo is appropriate for the reasons set forth in Part
I of this Order, above.
IV. Real Estate Settlement Pmcedum Act — Seventh and Eighth Counterclaims

As to Defendants’ Seventh Counterclaim (styled as a “Twelfth Defense ‘By Way of
Counterclaim”) alleging violation of the Real Estate Settlement Procedures Act (“RESPA™),
specifically 12'U.S.C. § 2607(d), Defendants’ claim is barred by the operation of the applicable
one yeaf statute of limitations provided in 12 U.S.C. § 2614. The alleged events giving rise to
this cause of action occurred on or around the loan closing on November 3, 1998, as seen above.
Defendants failed to raise this cause of action until July 31, 2013, the filing date of their Answer

and Counterclaim, which is well beyond the one-year limitation period. It should be noted that
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' CONCLUSION

For the reasons set forth above, Wells Fargo is entitled to summary judgment pursuant to

Rule 56, SCRCP as to each of the Defendants’ nine counterclaims asserted in this action.

Uz

Cammen T. Mullen
Fourteenth Judicial Circuit

IT IS SO ORDERED.

June l 2, 2014
Beaufort, South Carolina
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