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STATEMENT OF ISSUES ON APPEAL
L

The trial judge properly denied Appellant’s directed verdict motion as to the first-
degree criminal sexual conduct charge because, when viewed in a light most favorable to
the State, the evidence and testimony presented during trial established each element of
the indicted offense, including that Appellant committed a sexual battery against the
victim under circumstances where the victim was also the victim of forcible confinement
or kidnapping.

II.

Any issue with the trial judge’s qualification of a sexual assault nurse examiner as
an expert and admission of her testimony regarding the victim’s injuries and the
significance of those injuries was not properly preserved for appellate review because
defense counsel elicited cumulative testimony to the objected-to testimony during her
own examination of the witness without reserving an objection to that testimony.
However, regardless of any issue preservation concerns, the expert’s testimony was
properly admitted and did not improperly invade the province of the jury or bolster the
credibility of the victim. Furthermore, even assuming the testimony had somehow been
improper, any error was entirely harmless and resulted in no prejudice to Appellant.



STATEMENT OF THE CASE

In October of 2010, Appellant Darius Dominic Mack was arrested following an
investigation into a sexual assault that took place at Spring Valley HigH School. In
March of 2011, the Richland County grand jury indicted Appellant for one count of first-
degree criminal sexual conduct. On May 14, 2012, a jury trial was.’ commenced in the
Richland County court of general sessions with the Honorable DeAndrea G. Benjamin,
circuit court judge, presiding. At the conclusion of trial, the jury convicted Appellant as
indicted. Following the verdict, the trial judge sentenced Appellant to a term of

imprisonment of twenty years. Appellant then timely filed a notice of appeal. '



STATEMENT OF FACTS

Around 8:40 a.m. to 9:00 a.m., Doris Pleasants, an employee of Spring Valley
High School, arrived at the high school and entered an older building where art and music
classes were taught. (Tr. pp. 150-153). Pleasa;lts then walked through the older building
towards the school’s newer building, which was connected to the older building by a
secluded patio érea. | (Tr. pp. 153-154). As she approached the secluded patio area,
Pleasants heard someone screaming and telling another person to get off of her. (Tr. pp.
154-155). Pleasants then looked into the cpnﬁned space frorﬁ which she héard the
screaming and observed what appeared to be a male student standing in front of a crying
female student, who was fighting to get away from the man while he held her up against a
wall with his hand around'her throat. (Tr.'pp. 155-158; p. 166; p. 174). As she looked
on, Pleasants noticed the pants of the man she believed to be a studént were dbwn below
his buttocks, the female student’s belt was broken, and the female student’s pants were
halffunzippéd. (Tr. p. 160). Concerned, Pleasants asked them what they were doing, and
the man informed her he héd the situation under control, Waé the female student’s
brother, and was there to see why people were messing with her. (Tr. p. 159; pp. 175-
176). However, the femalé student quickly screamed the man was not her brother and
had raped her, and the man, Appellént Darius Dominic Mack, responded by immediately -
running out of the school.! (Tr. p. 159; p. 161; p. 213).

Following Appellant’s flight from the school, Pleasants attempted to comfort the
female student (“Victim™), who was crying, sobbing, and repeatedly stating she had been
raped. (Tr. p. 160; p. 163). Pleasants then escorted Victim to an administratof for help,

and the administrator notified Deputy Ben Fields, a school resource officer at the high

! Appellant was not a student at Spring Valley High School. (Tr. p. 287; p. 488).
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school and a deputy with fhe Richland County Sheriff’s Office, of the incident. (Tr. p.
162; pp. 317-318; pp. 324-325). Deputy Fields then met with Victim, asked her what
happened, and was informed she had bcen_rapéd by Appellant. (Tr. pp. 325-326). In
- response, Deputy Fieldé locked_ the school down while they searched for Appellant arici
advised Viétim to go to the hospital fdr a sexual assault examination.” (Tr. pp. 326-328).

Thereaftef, Victim’s mother picked Victim up from the school and took her to the
hospital for é sexual assault exémination. (Tr. pp. 264-265). At the hospital, Victim met
* with Donna DeBrew, a.registered nurse and a forensic éexual assault nurse examiner
(“SANE nurée”). (Tr. pp. 349-350). DeBrew then spoke with Victim about what had
.‘occurred,‘examined her, and documented the injuries she discovered. (Tr. pp. 369-370;
pp- 387-3 89; p. 391). During her examination, she found red scratches on Vic;[im’s chest
and an abrasion in the posterior fourchette area of Victim’s vagina. (Tr. p. 392; p. 400; p.
| 402; ip. 414). Additionally, DeBrew took swabs from Victim’s vagina and located male
semen on-the swabs. (Tr. pp. 396-397; p. 406). She then secured the eviden;:e for
subéequent analysis..3 (Tr. p. 406).

Later that day, Investigator Richard Carter, an iﬁvestigator in the special victims

unit of the Richland County Sheriff’s Office, began an investigation into the incident.

? Subsequently, Deputy Fields secured and reviewed the school’s surveillance footage from the moming of
the incident. (Tr. p. 330). The surveillance footage depicted both Appellant and Victim entering the
school, walking towards an area containing lockers, and then walking towards the secluded area where the
incident occurred. (Tr. p. 333; pp. 336-339). Additionally, the surveillance footage showed Appellant
rapidly fleeing from the school’s campus. (Tr. p. 339). However, the surveillance footage did not depict
the incident because there were no surveillance cameras in the secluded area where it occurred. (Tr. pp.
338-339). o

* During trial, John Barron, a DNA analyst for the Richland County Sheriff’s Office and an expert in DNA
analysis, testified about the results of his analysis of the evidence collected from Victim’s vagina. (Tr. pp.
453-454; p. 456; p. 459). Specifically, Barron testified he compared the DNA profile developed from the
semen discovered in Victim’s vagina to Appellant’s DNA profile. (Tr. p. 461; p. 463). Based on that
comparison, Barron concluded the DNA profiles were identical and confirmed Appellant’s DNA was
present in Victim’s vagina shortly after the incident. (Tr. pp. 464-465; p. 467).

A



(Tr. pp. 437-438). Based on his investigation, he obtained an arrest warrant for
Appellant, and he met with him at the Richland County Sheriff’s Office on October 20,
2010, after Appellant was taken into custody. (Tr. pp. 440-441). During their meeting,
Inve;étiggtor Carter infofmed Appellant of his rights, Appellant waived those rights, and

| then Appéllant provided a statement to the officer. (Tr. pp.'441-443; p. 445). In his
statgment, Appellant claimed he went to school with Victim on the day of the incident
even though he knew he waAs\ not supposed to be on the bus or at the school because he
‘alleged Victim told him to do so s’ince they coulcll no longer have sex at her mother’s
home. (Tr. p. 445). Furthérmore, Appellant admitted he “stuck it in [Victim]” at the
school apd acknowledged lyirlg to Pleasants after he was discovered, but he denied raping
Victim and claimed Victiﬁl’s family was responsible for the accusations against him
because they did not like him. (Tr. pp. 445-447).

N . Subsequently, Appellant was indicted for first-degree crirﬁinal»sexual ,condﬁct,
and he proceeded to trial. (Tr. p. 16). During trial, Pleasants recounted her experiences
oﬂ the day of the incident and conﬁrmed she heard Victim séreaming from the secluded
area, investigated thf; sounds, and observed the man who turned out to be Appellant
holding Victim against the wall as Vi(;tim fought and tried to get away from him. (Tr. pp.
154-159; p. 166; p. 174). Additidnally,‘ she testified Victim was crying, Victim’s belt

~ was broken, and Victim accused Appellant of raping her. (Tr. p. 159; p. 163)_. \

" Furthermore, Pleasants indicated Appellant claimed to be Victim’s brother before fleeing

from the school when Victim rebutted his claims. (Tr. p 159; p. 161). |
Following Pleasants’ testimony, Vict\im testified about the incident and the events

leading up to it. (Tr. pp. 194-195; pp. 205-210; pp. 213-221). Specifically, Victim, who

was seventeen years old at the time of trial, stated she knew Appellant prior to the

~
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incident, had been in a relationship with him in the past, had become pregnant with
Appellant’s child when she was fourteen years old, and had separated from Appellant
during the pregnancy. (Tr. pp. 188-191; p. 193). Regarding the day of the incident,
Victim stated she went td the bus stop to wait for the bus to school, saw Appellant there,
did not speak with him, got on the bus when it arrived, and watched as Appellant got on
as well. (Tr. pp. 194-195; pp. 205-206). Victim recounted Appellant then sat next to her
on the bus and attempted to prevent her from moving away from him but she was
eventually able to do so. (Tr. p. 206). Thereafter, Victim stated they arrived at school,
Appellant followed her inside, Appellant told her he wanted to be a part of hfs son’s life,
she told him no, and then she headed to her first class in the Aolder building at the school.
- (Tr. pp. 206-210). When she did so, she stated Appellanf followed her, pulled her arm
~and pulled her into a corner, threw her belongings down, “had [her] in the cofner” up
against a wall, and ripped her belt whilé trying to get her pants off. (Tr. pp. 213-214). As
Appellant had her against the wall, Victim testified she asked Appellant to leave her
alone but he did not and they ended up on the floor. (Tr. p.- 214). Once they were on the
floor, Victim stated she fought with Appellant as he tried to get her pants off, Appellant
lifted her leg and covered her mouth, and Appellant inserted his penis into ﬁer vagina in a
painful manner despite the fact she did not want to have sex with him.* (Tr. pp. 214-217;
pp. 223-224). After that, Victim indicated Appellant attempted to help her up,
apologized for what he had done, and asked her not to tell on him. (Tr. pp. 218-219). As

a result of the incident, Victim stated she had scratches on her arm and neck, her leg was

* Victim indicated she was fourteen years old at the time of the sexual assault while Appellant was
seventeen years old at the time. (Tr. p. 214). She also stated Appellant was much larger than her. (Tr. p.
214). '
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ihjured, and her vagina hurt “real bad.”” (Tr. p. 219). Thereafter, Victim indicated
Pleasants entered the secluded area and asked what happened, Appellant attemptéd to
mislead her, she told Pleasants she had been raped, and Pleasants then took her for help
while Appellant fled from the school.‘ (Tr. pp. 219-221). Victim testified she then
revealed the details of the incident and went to the hospital for a sexual assault
examination. (Tr. pp. 222-223).
Subsequently, as the trial progressed, the solicitor called DeBrew, the SANE
nurse who examined Victim after the incident, to the witness stand. (Tr. p. 349).- After |
'taking the stand, DeBrew testified she was a SANE nurse and also a labor and delivery
nurse at the hospital. (Tr. p. 349). In carrying out her role as a SANE nurse, DeBrew
indicated she took care of sexual assault victims, collected evidence, pfovided medic.al A
treatment, aﬂd took a hiétory from each patiept. (Tr. p. 349). Regarding her background,
she noted she héd a nursing degree, was a registered nurse, had twenty-three years of
experience as a nurse, had been a SANE nurse for approximately two and half years, had
worked on approximately 186 to 190 cases as a SANE nurse, had received specialized
training as a SANE nurse, and was certified as an adult SANE nurse. (fr. pp. 350-352).
Following that testimony, the solicitor moved for DeBrew to be qﬁaliﬁed as an expert in |
the field of “adqlt sexual assault nurse examiner examination,” and defense counsel ésked
| for permission to question DeBrew about her qualiﬁcations; (T;. pp. 352-353). During
her subsequent testimony, DeBrew stated her work as a SANE nurse was peer-reviewed, -

her role as a SANE nurse involved collecting evidence and providing care to patients

- * In addition to Victim’s physical injuries, Victim’s mother testified during trial about the changes to

Victim’s behavior that occurred after the incident. (Tr. p. 261; pp. 265-266). In particular, Victim’s

mother stated Victim became easily upset after the incident, could not handle things well, and no longer

wanted to be around other people. (Tr. pp. 265-266). ‘
7



with the help of hospital physicians, and her role as a SANE nurse did not involve
diagnosing patients because she was not permitted to do so as a nurse. (Tr. pp. 353-355).
Following that testimony, defense counsel indicated she did not object to DeBrew
- being qualified as an expert in the collection of evidence and the administering of the
examination but did object to any testimony beyond those areas. (Tr. p. 356). The
solicitor responded DeBrgw was being offered as an expert adult sexual assault nurse -
examiner, and the trial judge excused the jury from the courtroom for an in camera
hearing on the matter. (Tr. p. 356). During the hearing, defense counsel indicated she
did not object to DeBrew being qualified “as a sexual assault examiner within the narrow
scope of collecting evidence” and had no objections to DeBrew testifying about what she
did, whether she did it correctly, and what “observation she found.” (Tr. p. 357).
However, defense counsel indicated she did objéct to DeBrew testifying about any
.conclusions she drew or anything regarding causation or diagnosis. (Tr. p 357). In
. response, the solicitor argued DeBrew was permitted as an expert to offer her opinion as
to what she observed on Victim and what Victim’s injuries represented. (Tr. pp. 357-
358)‘. The solicitor further indicated DeBrew intended to testify the Avictim’s injuries
could be caused by both consensual and non-consensual sexual iﬁtercourse. (Tr. p. 358).
After listening to counsel’s remarks, the trial judge asked defense counsel how
DeBrew’s proposed testimony would fall outside of the scope of typical expert dpinion
testimony. (Tr. p. 358). Defense counsel responded DeBrew could be qualified as an
expert while explicitly cohﬁrming she was “not objecting to her being qualified.” (Tr. p.
359). However, defense counsel asserted DeBrew’s‘testimony would improperly

constitute a legal conclusion if she testified as to causation. (Tr. p. 359). For that reason,



defense counsel opined DeBrew was only permitted to testify as to what she saw and
what she did in the collection of evidence. (Tr. p. 359). |

Thereaftgr, the trial judge asked the solicitor if she intended to ask DeBrew to
come to a conclusion as to whether Victim was sexually assaulted, and the solicitor

-confirmed she did not intend to do so. (Tr. p. 361). The trial judge then indicated such
questioning was what she believed defense counsel’s objection went to, and defense
counsel acknowledged" it was. (Tr. pp: 361-362). Howeve_:r, defense counsel indicated
she was also objecting to DeBrew being permitted to testify as to whether something was
consistent with sexual assault. (Tr. p. 362). The trial judge then stated DeBrew was
permitted fo testify whether or not something she observed was consistent with a
particular thing based on her experienc;e and simply was not permitted to draw a
conclusion as to whether Victim waé sexually assaulted. (Tr. pp. 362-363).

After the trial judge ruled on the scope of DeBrew’s testimony, defense counsel .
indicated she objected to DeBrew festifying to the details of the sexual assault as reported
by Victim on the grounds it would violate Rule 801, SCRE, and constitute improper

. bolstering. (Tr. pp. 363;364). Foll’owihg defense counsel;s contentions, the parties
discussed the issué With the trial judge, and the trial judge had the solicitor proffer
-DeBrew’s testimony lin regard to Victim’s statements to her. (Tr. pp. 364-374). After the
solicitor finished pfoffering DeBrew’s testimony, the parties discusséd the issue further,
and thé trial judge ruled DeBrew would be permitted to testify she spoke with Victim and
observed injuries consistent with sexua1 assault but would not be perxﬁitted to testify as to
the details of Victim’s statemént to her. (Tr. pp. 374-383). Defense counsel then sought
the exclusion of the photographs of Victim’s injuries as irrelevant and linduly prejudicial,

and the trial judge overruled the objection but limited the number of photographs that
9



could be introduced. (Tr. pp. 384-3 85).‘ After ruling on the photographs, the trial judge
ruled DeBrew could be qualified as an expert in tlie field of atlult sexual assault nurse |
examinatien. (Tr.‘pp.' 385-386). .

Following the trial judge’s ruling, the jury returned to the courtroom, DeBre\iv was
qualified as an expert, and the trial judge gave a limiting instruetion to the jurors
indicating they were not required to accept DeBrew’s opinion and could give it whatever
| weight and credibility the}i believed was appropriate. (Tr. pp. 385-386). Subsequently,
the solicitor resumed her direct examination of DeBrew, and DeBlrevil testified about her
examination of Victim. (Tr. pp. 386-389). During his testimony, DeBreiV recounted she
took a statement from Victim, photographed any injuries consistent with what Vietim
told her along with red scratches to Victim’s chest, and secured Victim’s clothing as
poteiltial evidence. (Tr. pp. 390-393). DeBrew stated she then took swabs from Victim’s
Vegina, determined Victim was on her menstrual cycle, and located an abrasion to the
posterior fourchette area of Victim’s vagina. (Tr. pp. 396-400). Regarding the injury,

she noted it was a very commoil injury to see from sei(ual assault while acknowledging
similar injuries could result from childbirth.% (Tr. pp. 401-402). The solicitor then asked
DeBrew why — to a reasonable degree of medical certainty — the posterior fourchette area
of a vagina is commonly injured in a sexual assault, defense counsel objected on the basis
it was outside the scope of DeBrew’s expertise, and the trial judge overruled the
objection. (Tr. pp. 402-403). DeBrew then responded the injury was common because it

was an area of the vagina that would be hit when an object enters the vagina, noting it

® During her testimony, DeBrew informed the jury Victim had previously given birth to a child. (Tr. p.
401). ‘
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was referred to as a mounting injury due to the way people engage in sexual intercourse
with one another. (Tr. pp. 403-404).

Thereafter, defense counsel questioned DeBrew on cross-examination and elicited
testimony from DeBrew confirming she found scratches to Victim’s neck and an abrasion
to the posterior fourchette area of Victim’s vagina, which DeBrew describéd as the first
point of contact for any object entering a vagina. (Tr. pp. 413-414). As the questioning
continued, DeBrew stated different things could céuse an abrasion to the posterior

‘fourchette area of a vagina, noted abrasions are caused by friction, and acknowledged
friction was consistent with sexual intercourse. (Tr. p. 415). DeBrew further testified
many sexual assaults have not resulted in any injuries and noted Victim’s single injury to
her vagina did not automatically mean a sexual assault had occurred. (Tr. pp. 416-417).
Thereafter, on re-direct examination, DeBrew testified it was less common to ﬁnd
injuries when consensual intercourse had occurred. (Tr. p. 418). Then, on re-cross-
e‘xamination, DeBrew indicated sexual assault injuries were usually to the postgrior
fourchette area of the vagina while acknowledging such injuries could also result from
consensual sex, from the position of the partieé, from the duratioﬁ of sexual intercoqrse,
and from the size of the male. (Tr. p. 420).

Subsequently, the State rested, and defense counsel moved for a directed verdict
on the first-degree criminal sexual conduct charge. (Tr. p. 468; p. 471). In support of
that motion, defense counsel argued no evidence had been presented establishing Victim
submitted to a sexual assault while being the victim of “any higher level of forcible
confinement” while asserting an elevated level of forcible confinement was allegedly
necessary to support a conviction for the offense. (Tr. pp. 472-474). In response, the

solicitor noted the trial testimony established each element of the indicted offense

B

/



because it showed Appellant pinned Victim up against the wall, held her, pushed her to
the ground, and got on top of her befére raping her. (Tr. p. 473). After considering the
arguments of counsel, the trial judge denied defense counsel’s motion. (Tr. pp. 475-476).

Following the trial judge’s ruling, Appellant testified in his own defense and |
acknowledg/ed going to Spring Valley High School on the date of the incident. (Tr. pp.
490;493). However, Appellant claimed he only went to the school because Victim asked
him to do so. (Tr. pp. 490-493). Furthermore, Appellant acknowledged going to the
secluded patio area of the sqhool with Victim but claimed he engaged in consensual sex
with Victim there after she removed her own pants. (Tr. pp. 498-499). He ‘then stated
they were caught having sex, Victim accused him of raping her, aﬁd he fled because he
knew he was not supposed to be at the school. (Tr. p. 500). However, he insisted he did
| not rape Victim. (Tr. p. 511; p. 518).

' 4Subsequeptly, the defense rested, and the trial judge instructed the jurors on the
applicable law, including on how they should consider expert testimony in the same
manner they considered any other testimony and were not to give it greater weight simply
because it came from an expert. (Tr.p. 518; pp. 582-597). Thereafter, at the conclusion
of trial, the jury convicted Appellant as indicted. (Tr. p. 619). Foliowing the verdict, the

trial judge sentenced Appellant to a twenty-year term of imprisonment. (Tr. p. 634).

12 .



ARGUMENT
L

The trial judge properly denied Appellant’s directed verdict motion as to the
first-degree criminal sexual conduct charge because, when viewed in a light most
favorable to the State, the evidence and testimony presented during trial established
each element of the indicted offense, including that Appellant committed a sexual
battery against the victim under circumstances where the victim was also the victim
of forcible confinement or kidnapping.

Appellant contends the trial judge erred in denying his directed. verdict motion as
to the first-degree criminal sexual donduct charge. In support of that contention,
Appellant maintains he was entitled to a directed verdict because no evidgnce was
presented establishing he kidnapped or forcibly confined Victim during the course o.f
* committing the sexual assault. Appellant further maintains the legislature did not intend
for an act constituting kidnapping or forcible confinement to constitute an aggravating
circumstance sufficient to warrant a conviction for first-degree criminal sexual conduct if
the éct was committed during fhe_ course of the sexual battery itsélf. ‘Contrary to
Appellant’s contentions, the trial judge committed no error in denying his directed verdict
motion. Critically, when viewed in a light most favorable to the State as required, the
evidence and testimony presented duriﬁg Appellant’s trial established Appellant
committed a sexual battery against Victim in conjunction with an act constituting
kidnapping or forcible confinement, which was exactly what was required to satisfy the
statutorily;mandatéd elements of the indicted offense. As a result, the trial judge
properly denied Appellant’s directed vérdict motion and submitted the ﬁrst-degree
criminal sexual conduct charge to the jury. Appellant’s conviction should be affirmed.

When presented with a motion for a directed verdict; the trial judge is concerned

with the existence or non-existence of evidence and not its weight. State v. Long, 325
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S.C. 59, 62,480 S.E.2d 62, 63 (1997). The trial judge should deny a directed verdict
motion and submit the case to the jury if there is any substantial evidence reasonably

tending to prove the guilt of the accused or from which guilt may be fairly or logically

deduced. State v. Robinson, 310 S.C. 535, 538, 426 S.E.2d 317, 319 (1992)'; see State v.
Littlejohn, 228 S.C. 324, 329, 89 S.E.2d 924, 926 (1955) (“[O]n a motion for direction of
verdict, the trial judge is concerned with the existence or non-existence of evidence, not
with.its weight; and, although he should not refuse to grant the motion where the
evidence merely raises a suspicion that the accused is guilty, it is his duty to submit the
case tq the jury if there be any substantial evidence which reasonably tends to prove the
guilt of the accused, or from which his gﬁilt may be fairly and logically deduced.”). |

On appeal from the denial of a directeq verdict, the appellate court must view the
evidence énd all reasonable inferences in the light most favorable to the State. m
Weston, 367 S.C. 279, 292, 625 S.E.2d 641, 648 (2006). If there is any direct evidence
or sﬁbstantial circumstantial evidence reasonably tending to prove the guilt of the

accused, the appellate court must affirm the trial judge’s ruling. State v. Cherry, 361 S.C.

588, 593-594, 606 S.E.2d 475, 478 (2004). The appellate court may only reverse the trial

judge’s denial of a directed verdict motion if there is no evidence supporting the trial

judge’s ruling. State v. Gaster, 349 S.C. 545, 555, 564 S.E.2d 87, 92 (2002). “[U]nless
there is a total failure of evidence tending to establish the charge laid in the indicfment,
the trial jnge’s ruling upon a motion for a directed verdict must stand absent an error of
law.” State v. Nix, 288 S.C. 492, 496, 343 S.E.2d 627, 629 (Ct. App. 1986).

Pursuant to S.C. Code Ann. § 16-3-652(1), “[a] person is guilty of criminal sexual
conduct in the first degree if the actor engages in sexual battery with the victim and” if

one of several statutory circumstances are established. Specifically, those circumstances
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are: (1) “[t]he actor uses aggravated force to accomplish sexual battery[;]” (2) “[t]he
victim submits to sexual battery by the actor under circumstances where the victim is also
the victim of forcible confinement, kidnapping, trafficking in persons, robbery, extortion,
burglary, housebreaking, or any other similar offense or act[;]” or (3) “[t]he actor causes
the victim, without the victim’s consent, to become mentally incapacitated or physically
»helplésé by administering, distributing, dispensing, delivering, or causing to be
administf:‘red, distributed, dispensed, or delinvered a controlled substance, a controlled
substance analogue, or any intoxicating substance.” Id. Asaresult, a personAcan be
convicted of first-degree criminal sexual conduct if the person commits a sexual battery
against another person in conjunction with another criminal act, such as ki'dn’apping or
forcible confinement. 1d.; see State v. Lynn, 277 S.C. 222, 229, 284 S.E.2d 786, 790-791
(1981) (interpreting a highly-similar earlier version of the first-degree criminal sexual
conduct statute as requiring proof a person committed a éexual battery “in conjunqtipn
with aggravated force or wi;[h the cofﬁmission o'f another crime (i.e., burglary)” iﬁ order
for the person to be guilty of first-degree criminal sexual conduct (italics in original)).

In South Carolina, kidnapping can be committed and proven in a broad variéfy of

ways. State v. Berntsen, 295 S.C. 52, 54, 367 S.E.2d 152, 153 (1988). Pursuant to South

- Carolina’s kidnapping statute, a person commits the crime of kidnapping by “unlawfully
seiz[ing], confin[ing], inveigl[ing], decoy[ing], kidnap[ping], abduct[ing] or carry[ing]

away any other person by any means whatsoever without authority of law[.]” S.C. Code

Ann. § 16-3-910; see State v. Owens, 291 S.C. 116, 118, 325 S.E.2d 474, 475 (1987)
(“The crime of kidnapping requires proof that the defendant: (1) unlawfully seized,
confined, inveigled, decoyed, kidnapped, abducted or carried away; (2) any other person;

(3) by any means whatsoe\}er; (4) without authority of law.”). As a result, the offense
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may bei established through proof of any one ofa nﬁmber of unlawful criminal acts taking
a variety of forms. State v. East, 353 S.C. 634, 637,579 S.E.2d 748, 750 (Ct. App.
2003). Significantly, “[k]idnapping is a continuous offense that commences when one is
'wrongfully deprived of freédom and continues until freedom is restored.” State v. Porte;,
389 S.C. 27, 39, 698 S.E.2d 237, 243 (Ct. App. 2010).

In the case sub judice, the trial judge properly denied Appellant’s directed verdict
motion as to the first-degree criminal sexual conduct charge. Critically, duriqg trial,-
testimony and evidence was presented establishing Appellant grabbed Victim’s arm,
pulled her into a secluded corner at her school, and held her against a wall before
| engaging in non-consensual sexual intercours¢ with her. Viewing that testimony and
“evidence in'a light most favorable to the State, it established each and every eleme.nt' of

ﬁrét-degfee.criminal sexual conduct. Specifically, the testimony and evidenceA
-unquéstionably established Appellan% comrﬁitted a sexual battery against Victim by
inserting his penis into her Vaginé without her consent. See S.C. Code'Ann. § 16-3-

'65 1(h) (defining “sexual battery” as “sexual intercoursé, cunnilingus, fellatio, anal
intercourse, or any intfusion, however slight, of any part of a person’s body or of any
object into the genital or anal openings Qf another persdn’s body, except when such
intrusion is accomplished for medically recognized treatment or diagnostic purposes”).
Furthermore, the testimony and evidence established Appellant committed tlhe‘sexual
battery in conjunqtion with the kidnapping or forcible confinement of Victim through his
acts of grabbing Victim by the arm, pulling her into a secluded come?, and forcibly
holding her in the corner against her will, which constituted a wrongful deprivation of her -
freedom. - See Owens, 291 S.C. at 118, 325 S.E.2d at» 475 (“The crime of kidnapping

requires proof that the defendant: (1) unlawfully seized, confined, inveigled, decoyed,
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kidnapped, abducted or carried away; (2) any other person; (3) by any means whatsoever;

7

(4) without authority of law.” (emphasis added)); see also Porter, 389 S.C. at 39, 698

S.E.2d at 243 (recognizing kidnapping is a continuous offense that begins with the

deprivation of another’s freedom and does not end until that freedom is restored); cf.

State v. Lind'sev; 3558.C. 15,20, n. 2, 583 S.E.2d 740, 742 (2003) (finding evidence
“establishing Lindsey held the victim down in a locked car with his body and hands before

raping her was sufficient to establish the elements of first-degree criminal sexual conduct

under a theory requiring proof of fofcible confinement). Notably, Victim specifically
| detailed how she qnsuccessfully tried to fight Appellant off after he pulled her into the
corner and attempted to tear her clothing off, and Pleasaﬁts testified Appellant was still\
holding Victim against the wall as Victim struggled to regain her freedom when she
heard Victim’s cries and discovered them up against the wall in the secluded corner.
Tﬁereforé, based on the presentation of festimony and evidence establishing each element
of the indicted offense, the trial judge propérly denied Appellant’s directed verdict
motion and suBrﬁitted the first-degree criminal sexual conduct charge to the jury.

" In arguing to the contrary, Appellant first contends thel testimony énd evidence

- presented during his trial was insufficient to establish Victim was also the victim of a
kidnapping or forcible confinement because he surmises the acts that occurred in his case
were not as substantial as the deprivations of freedom that were inflicted upon the victims

in State v. Hall, 280 S.C. 74,310 S.E.2d 429 (1983), and State v. Tucker, 334 S.C. 1, 512

S.E.2d 99 (1999). However, neither Hall nor Tucker established the acts that occurred in

those cases were necessary or required in order to prove a kidnapping has been
committed. In fact, in South Carolina, our courts have expressly recognized the wide

variety of ways in which the offense of kidnapping can be proven, including through
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evidence of the temporary seizure of another person or the restraint or detention-another
person against that person’s will. See East, 353 S.C. at 637, 578 S.E.éd at 750 (“South
Carolina’s kidnapping statue requires proof of an unlawful act taking one of several
alternative forms, including seizure, confinement, inveiglement, decoy, kidnapping,

abduction or carrying away.” (emphasis added and footnote omitted)); see also Berntsen,

295 S.C. at 54, 367 S.E.2d at 153 (“At common law, false imprisonment was the
unlawful restraint or detention of another against his will, without authority of law, by
actual force or reasonable apprehended force. ... The kidnapping statute is broad
enough to include, yet ﬁot yequire, proof of the elements constituting false impri'sdnment.
... Thus, the crime of false imprisonment has been incorporated into § 16-3-910 as one
method of proving kidnapping.”). As a result, thé testimony and evidence establishing |
Appellant deprived Victim of her freedom by pulling her into a corner and holding her
against a wall before sexually assaulting her was sufficient to require the subrhission of
the first-degree criminal;sexual‘ conduct charge to the jury absent any additional evidence
of aggravated conduct on Appellant’s part.

Furthermore, in challenging the trial judge’s denial of his directed verdict motion,
Appellant also contends the trial judge should have granted his directed verdict motion
because the legisléture could not have intended for a forcible confinement or kidnapping
committed during the actual course of the sexual assault itself to satisfy thé elements of
first-degree criminal sexual conduct. However, contrary to Appellant’s contentions,
Appellant’s actions constituting the offense of kidnapping did not occur solely during the
course of the sexual battery of Victim but, instead, preceded it and followed it. In fact,
Appellant grabbed Victim’s arm, pulled her into the corner, and deprived her of her

freedom in order to facilitate his commission of the sexual battery. He then continued to
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restrain her as she struggled to get away after the sexual battery Was committed and only
released Victim after he was caught in the act by an employee of Victim’s school. Thus,
althougﬁ the commission of a kidnapping or the deprivation of a victim’s freedom
contemporaneous with the commission of a sexﬁal battery is exactly what the legislature
intended to cdnstitute the more serious offense of first-degree criminal sexual conduct,
Appellant’s deprivation of Victim’s freedom in order to facilitate and aid in the
commission of the sexual battery clearly satisfied the mandates of the first-degree
criminal sexual éonduct statute. See Lynn, 277 S.C. at 229, 284 S.E.2d at 790-791
(“[The first-degree criminal sexual conduct statute] states that in order to be guilty of ﬁfst
degree criminal sexual conduct, [a defendant] must commit a sexual battery in |
conjunction with aggrévated force or with the commission of another crime (i.e.,
burglary.” (emphasis added and italics in original)). As a result, the trial judge properly
denied Appellant’s directed vefdict n‘10ti0n.‘7

In conclusion, the evidence and testimony presented during Appellant’s trial
established each and every element of the indicted offense of first-degree criminal sexual
conduct, including that Victim submitted to the sexual battery under circumstances’
constituting forcible confinement or kidnapping. Accordingly, in light of the presentation
of thét evidence and testimony, the trial judge was required to deny Appellant’s directed

motion and committed no error in submitting the first-degree criminal sexual conduct

charge to the jury. See State v. Al-Amin, 353 S.C. 405, 411, 578 S.E.2d 32, 35 (Ct. App.

7 Notably, our Supreme Court has also expressly held “a defendant may not escape conviction for
kidnapping by asserting that the kidnapping was merely incidental to a rape, which is essentially the same
offense as first degree criminal sexual conduct.” Hali, 280 S. C. at78, 310 S.E.2d at 432; see also Porter,
389 S.C. at 40, 698 S.E.2d at 244 (“In this case, the Staté presented voluminous testimony from Bank
employees and customers that they were confined while the robbery was taking place. Under Hall, that
single act of confinement could support a finding of kidnapping regardless of whether it was merely
incidental to the commission of the armed robbery.”).
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\
2003) (recognized the trial judge is “required” to submit a case to the jury when
substantial evidence is presented reasonably tending to prove the guilt of the accused or
from which the accused’s guilt may be fairly and logically deduced). Appellant’s

conviction should be affirmed.
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II.

Any issue with the trial judge’s qualification of a sexual assault nurse
examiner as an expert and admission of her testimony regarding the victim’s
injuries and the significance of those injuries was not properly preserved for
appellate review because defense counsel elicited cumulative testimony to the
objected-to testimony during her own examination of the witness without reserving
an objection to that testimony. However, regardless of any issue preservation
concerns, the expert’s testimony was properly admitted and did not improperly
invade the province of the jury or bolster the credibility of the victim. Furthermore,
even assuming the testimony had somehow been improper, any error was entirely
harmless and resulted in no prejudice to Appellant.

Appellant contends the trial judge committed reversible error by allowing the -
introduction of expért testimony explaining Victim’s injuries were consistent with sexual
assault injuries. In support of that contention, Appellant maintains DeBrew, the SANE
- nurse and expert witness who presented that testimony, was unnecessarily qualified as an

expert and permitted to improperly bolster Victim’s testimony by testifying in a manner
that could 'only be interpreted as an indication she personally believed Victim’s
‘allegations. Initially, any issue with the admission of the objected-to expert testimony
was waived and not properly preserved for appellate review because defense counsel
elicited cumulative testimony to the objected-to testimony during her own examination of
DeBrew without reserving an objection to that testimony. However, even if the issue had
somehow been properly preserved for appellate review, the trial judge properly qualified
DeBrew as an expert based on her knowledge, skill, training, and experience and
permitted her to testify in regard to the injuries she observed during her medical
examination of Victim and the significance of those injuries. Furthermore, DeBrew’s
testimony did not improperly bolster Victim’s testimony or constitute a comment on the

ultimate issue to be decided in the case. Significantly though, even if the trial judge erred

in admitting DeBrew’s testimony, any error was entirely harmless and resulted in no
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prejudice to Appellant and, thus, did not warrant a reversal of Appellant’s conviction.
Appellant’s conviction should be affirmed.

A. Issue Preservation

In 6rder for an issue tb be preserved f(;r appellate review, the iissge must have
been: (1) raised to and ruled upon by the trial court; (2) raised by the appellant; (3) raised
in a timely manner; and (4) raised to the trial court with sufficient specificity. m

Rogers, 361 S.C. 178, 183, 603 S.E.2d 910, 912-913 (Ct. App. 2004). Imposing issue

pre'servatiori requirements on a party “is meant to enable the lower court to rule properly

after it considered all relevant facts, law, and argumentsv.” I’On, L.L.C. v. Town of Mt.
Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 725 (éOOO). “If a party fails to properly
object, the party is procedurally barred from raising the issue on appeal.” State v.
Johnson, 363 S.C. 53, 58-59; 609 S.E.2d 520, 523 (2005).

| However, even if a party properly raises an objection during trial, a party mas/ still
waive his ﬁght to argue error in regard to that objection on appeal under certain

_circumstances. See State v. O'Neal, 210 S.C. 305, 312, 42 S.E.2d 523, 526 (1947)

(recognizing a previously-raised objection can be waived). Significantly, a party can
waive an objection to an issue by indicating to the trial judge the party no longer has an
objection to an issue the party previously objected to or by eliciting similar testimony to

- testimony to which the party previously raised an objection without reserving that earlier

objection. See State v. McKinney, 258 S.C. 570,571,190 S.E.2d 30, 30 (1972) (;‘During
‘the course the triai certain testimony was admitted over the objection of [McKinney’s]
counsel. Thereafter, counsel for [McKinney] crosé-examihe‘d the witness thereabout
without reserving the objection previously h1ade. The objection was thereby lost and if

any exror had been committed in the admission of the testimony it was cured.”); O'Neal,
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210 S.C. ét 312,42 S.E.2d at 526 (“An objeétion to the admission bf evidence is waived
where the same or similar evidence has been elicited by the objector.”); State v. Rios, 388
S.C. 335, 342, 696 S.E.2d\ 608, 612 (Ct. App. 2010) (holding Rios waived his right to
allege error with a jury charge on appeal where the trial court speciﬁcaliy asked if there
were any objections to the instructions given and Rios responded there were ﬂone); State
v. Dicapua, 373 S.C. 452, 455, 646 S.E.2d 150, 152 (ét. App. 2007) (“Dicapua’s sole
objection tothe videotape came in the form of a motion in limine to suppress the
videotape because of its lack of audio. Once the State moved ;[o enter the videotape into
evidence and publish it to the jury, however, Dicapua's counsel speéiﬁcally stated he had
‘no objection.” We find this amounted to a waiver of any issue Dicapua had with the
videotapg.”). |

In the case ét bar, any issue with DeBrew’s testimony indicating Victim’s injuries
weré consistent with a non-consensual sexual battery was not properly prgsgrved for
appellate réview. Critically, during'de%ehse counsel’s own examinétibn of DeBrew,
)defense counsel directly and intentionally elicited testimony incﬁcating injuries resulting
from sexual assaults are usually observed in the area of the vagina where Victim
sustained an injury. Because defense counsel personally elicited testimony from DeBrew
confirming Victim’s vaginal injury was consistent with the injuries typically sustained
during a sexual assault without reserving any objection to that testi;nony, Appellant is

precluded from now challenging the admission of DeBrew’s testimony on that subject on

appeal. See McKinney, 258 S.C. at 571, 190 S.E.2d at 30 (holding McKinney lost the
right to complain about testimony he previously raised an objection to by subsequently
eliciting testimony on the same subject during cross-examination); State v. Smith, 245

S.C. 59, 62, 138 S.E.2d 705, 706 (1964) (““After the testimony complained of had been
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admitted in evidence vove‘r objection, counsel cross-examined the witness thereabout
without reserving the objection previously made. The objection was thereby by lost and
if any error had been committed in the admission of the testimony, it was cured.”);
O'WNeal, 210 S.C. at 311-312, 42 S.E.2d at 525-526 (“Error is assigned because the court,
over objection, perm1tted the witness, Bracey, to testlfy to certain statements made to h1m
by Aileen Thompson, a waitress in the Five O'clock Club[.] ... Itis not necessary for
this court to say whether the admission of this testimony constituted error or prejudicial
error. An examination of the record shows that counsel for appellant brought out the

same evidence upon their cross-examination of the witness, Bracey.”); see also State v.

Carlson, 363 S.C. 586, 595, 611 S.E.2d 283, 287 (Ct. Abp. 2005) (“A party cannot
complain of an error which his own conduct induc’ed.”). Accordingly, Appellant’s :
appellate issue with DeBrew’s testimony cannot properly be considered or addressed on
appeal.® See M,'zlo S.C. at 312,42 S.E.2d at 526 (“Un&er this well known rule, tﬁe
appellants are in no position to complain of the court's ruling.”). Appellant’s conviction
should be affirmed.

B. Admissibility of the Expert Testimony of the Sexual Assault Nurse Examiner

“Expert testimony may be used to help the jury to determine a fact in issue based
on the expert's specialized knowledge, experience, or skill and is necessary in cases in

which the subject matter falls outside the realm of ordinary lay knowledge.” Watson v.

® Likewise, to the extent Appellant is arguing on appeal the trial judge’s qualification of DeBrew as an
expert was “unnecessary” or improper, such an argument was not properly preserved for appellate review
because defense counsel did not raise such an argument to the trial judge and, instead, specifically assured
the trial judge she was not objecting to DeBrew being qualified as an expert during trial. See State v.
Bryant, 372 S.C. 305, 315-316, 642 S.E.2d 582, 588 (2007) (recognizing an issue conceded during trial
cannot subsequently be argued on appeal); see also State v. Patterson, 324 S.C. 5, 19, 482 S.E.2d 760, 767
(1997) (“Appellant is limited to the grounds raised at trial.”); In re Walter M., 386 S.C. 387, 392, 688
S.E.2d 133, 136 (Ct. App. 2009) (“Generally, an issue must be both raised to and ruled upon by the trial
court in order to be preserved for appellate review.”); State v. Thomason, 355 S.C. 278, 288, 584 S.E.2d
143, 148 (Ct. App. 2003) (“[A] party cannot argue one theory at trial and a different theory on appeal.”).
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Ford Motor Co., 389 S.C. 434, 445, 699 S.E.2d 169, 175 (2010). Such teStimény “differs
from lay testimony in that an expert witness is permitted to state an opinion based on
facts not within his firsthand knowledge or may base his opinion on information made
available before the hearing so long as it is the type of information that is reasonably
relied upon in the field to make opinions.” Id. at 445-446, 699 S.E.2d at 175. Pursuant to
the South Carolina Rules of Evidence, expert testimony is admissiblé under the following
circumst'anpes:

If scientific, technical, or other specialized knowledge will assist the trier

of fact to understand the evidence or to determine a fact in issue, a witness

qualified as an expert by knowledge, skill, experience, training, or

education, may testify thereto in the form of an opinion or otherwise.
Rule 702, SCRE. Moreover, in South Carolina, expert testimony “ ‘in the forni of an
opinion or inference otherwise admissible is not objectionable because it embrac;es an
ultimate issue to be decided by the trier of fact.” ” State v. Fripp,'396 S.C. 434, 439, 721
S.E.2d 465, 467 (Ct. App. 2012) (quoting Rule 704, SCRE).

| Trial judges have considerable diécrétion in determining whether to admit or

exclude expert testimony and other evidence, and an appellate court wili not reverse a
triél judge’s ruling on evidentiary mattefs absent a clear abuse of that discretion resulting

in prejudice to the defendant. State v. Price, 368 S.C. 494, 498, 629 S.E.2d 363, 365

(2006); see State v. Torres, 390 S.C. 618, 625, 703 S.E.2d 226, 230 (2010) (“The

appellate court reviews a trial judge's ruling on admissibility of evidence pursuant to an

abuse of discretion standard and gives great deference to the trial court.” (emphasis

added)); State v. Kelley, 319 S.C. 173, 176, 460 S.E.2d 368, 370 (1995) (“A trial judge

~ has considerable latitude in ruling on the admissibility of evidence and his rulings will

not be disturbed absent a showing of probable prejudice.”); see also State v. Bixby, 388
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S.C. 528, 556, 698 S.E.2d 572, 587 (2010) (“[D]eference is due to the trial court's
admission of the evidence.”). “An abuse of discretion occurs when the conclusions of the
trial court either lack evidentiary support or are controlled by an error of law.” State v.
McDonald, 343 S.C. 319, 325, 540 S.E.2d 464, 467 (2000).

In Appellant’s case, the trial judge committed no error in qualifying DeBrew as an
expert in the field of sexual assault nurse examination, and DeBrew’s testimony was
entirely proper and did not impermissible bolste;r Victim’s testimony. As to the
qualification of DeBrew as an expert, DeBrew testified during trial about the medical
examination she performed on Victim and fhe iﬁj uries she discovered during that
examination. Critically, DeBrew’s ability to dete;:t the injuries was based on her
specialized ;(raining, background, experience, and knowledge, and her opinion on
Victim’s injuries concerned an area of specialized medical knowledge outside of the
ordinary knowledge of a lay witness. See Commonwealth v. Johnson, 456 Pa. Super.
251, 256, 690 A.2d 274, 277 (Pa. Super. Ct. 1997) (“[T]he physical condition of a sexual
assault victim is not a matter that is typically within the knowledge of average jurors.”).
Therefore, it was necessary for her to be qualified as an expert to testify about her
examination of Victim and Victim’s injuries, and the trial judge committed no error in
qualifying her as an expert in light of her knowledge, skill, training, and experience as a
nurse and sexual assault nurse examiner. See Watson, 389 S.C. at 445, 699 S.E.2d at 175
(recognizing it is necessary for a witness to be qualified as an expert when the witness
testifies in regard to an area of specialized knowledge, training, or skiil). Moreover, the
substance of DeBrew’s expert testimony was ¢ntirely appropriate and not inadmissible.
Specifically, through her testimony, DeBrew explained to t_hé jury the in}uries she

discovered during her examination of Victim, which included an internal abrasion to the
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posterior fourchette area of Victim’s vagina. She also explained the internal abrasion
resulted from something entering Victim’syvagina and was consistent with the injuries
commonly sustained during a sexual assault while also explaining the abrasion was
completely consistent with other causes, éuéh as childbirth and consensual sexual
intercourse. As a result, DeBrew’s testimony provided medical information outside of an
area of ordinary lay knowledge to the jury, and that testimony was critical in regard to the

jury’s ability to understand the evidence and testimony presented during trial and reach a

correct decision in Appellant’s case. See Young v. Mississippi, 106 So. 3d 775, 781
(Miss. 2012) (finding no error in the admission of thé testimony of*a sexual assault nurse
examiner where “[the nurse’s] expert testimony at trial was that [the Victirri]’s injuries
were cons‘istent with blunt force trauma” and “[a]t 'n»o point did [the nurse] assert that [the

victim]’s injuries were caused by sexual assault or penetration of genitalia” (italics in’

original)); see also Velazquez v. Commonwealth, 263 Va. 95, 103-‘104, 557 S.E.2d 213,
219 (Va. 2002) (“[1]t has long been accepted that nurses and other healthcare | |
. professionals with the préper training, expertise,‘ and experience are qualified to give
expert opinions on medical causation in appropriate circumstances.”). For those reaéons,
the trial judge committed no error in qualifying DeBrew as an expert, in permitting her to
testify about the injuries she observed during her evaluation, or in allowing her to explain
the significance of those injuries to the jury.

In arguing to the contrary, Appellant contends DeBrew was unnecessarily

qualified as an expert. In support of that contention, Appellant relies upon our Supreme

Court’s decision in State v. Douglas, 380 S.C. 499, 671 S.E:2d 606 (2009), and appears
to suggest DeBrew — like the forensic interviewer in Ddugla — did not need to be

qualified as an expert because her area of expertise was allegedly solely related to her
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own personal observations along Wiih the eollection of evidence. However, unlike the
forensic interviewer in Deuglas, DeBrew’s testimonyi was not related to her evaluation of
a victim’s statements and was not based solely on her own personal observations.
Instegd, DeBrew’s testimony — consistent with her role in providing medical care as a
SANE nuise — was reﬁlated to a specialized area of mec.licall knowledge, involved her
opinion as to whether her medical evaluation of Victim yielded evidence of any injliries
and what the signiﬁcance of those injuries was, and did not involve rendering ‘a diagnosis
in regard to the Victini. See Young, 106 So. 3d at 783 (“We further note that—in sexual-
~ assault cases, man_y of our sister states allow SANES to register testimony similar to that
of Nurse Thomas in this case. In fact, we are unable to find a single state whose caselaw
prohibits SANESs from testifying as to causation at sex-crime trials.” (italics in original)).
Because her testimony required medical knowledge outside of the realm of knowledge of
an ordinary lay witness, it was unquestionably necessary for DeBrew to be qualified as an
expert in order to offer such testimony, and DeBrew personally possessed ihe
qualifications of an expert through her nursing background, status as a registered nurse,
twenty-tliree yeare of nursing experience, experience working on approximately 180 to
190 cases as a SANE nurse, and her SANE nurse training and certification. See Watson,
389 SC at 445, 699 S.E.2d at 175 (recognizing it is necessary for a witness to be
qualified as an expert when the witness testifies in regard to an area of specialized
knowledge, training, or skilli). Therefore, the trial judge committed no error in qualifying
DeBrew as an expert before she testified during Appellant’s trial.

Furthermore, in challenging the admission of DeBrew’s expert testimony,
Appellant contends DeBrew’s testimony improperly addressed the ultimate issue in the

case and bolstered Victim’s credibility. In support of that contention, Appellant avers
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there was no other way to interpret DeBrew’s testimony other than as an affirmation she
personally believed Victim’s testimony. Critically though, contrary to Appellant’s
contentions and despite the fact expert testimony embracing an ultimate issue to be
decided by the trier of fact is admissible in South Carolina, DeBrew’s testimony did not
embrace the ultimate issue in Appellant case and could not reasonably have been
interpreted as a statement she believed Victim’s allegations. See Rule 704, SCRE
(“Testimony in the fofm of an opinion or inference otherwise admissible is not
objectionable b\ecause it embraces an ultimate issue to be‘decided by the trier of fact.”).
, That is‘ true because DeBrew specifically informed the jury Victim’s injuries Were

[
consistent with sexual ‘assault but were also consistent with and could be caused by a

‘variety of other things, including the friction that occurred during consensual sexual

intercourse. See Mackey v. State, 235 Ga. App. 209, 211, 509 S.E.2d 68, 71 (Ga. Ct.

App. 1998) (“Testifying that the results of an examinatidn are consistent with sexual
assault does:.not address the ultimate question of fact (whether Mackey raped or sexually
molested the child) and is ‘within the bounds of permissible expert testimony.” ”
(footnote omitted)); State v. Ross, 203 Wis. 2d 66, 81-82, 552 N.W.2d 428, 434 (Wis. Ct.
App. 1996) (“[H]er testimony was not an impermissible e}(pert opinion on the victim’s
veracity, but mérely hér expert opinion on whether the victim’s physical c;ondition at the

time of her treatment was consistent with the victim’s statement to her that her vagina

had been penetrated.”); see also Velazquez, 263 Va. at 105, 557 S.E.2d at 219 (only

finding error in the admission of a sexual assault nurse examiner’s testimony because the
“testimony as a whole clearly expressed her opinion that [the victim] was raped because

her opinion excluded all other trauma as the cause of [the victim]’s injuries.”
; : :

(emphasis added)). Thus, DeBrew’s testimony in no way improperly bolstered Victim’s
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testimony or suggested DeBrew believed Victim in the manner proscribed by our

appellate courts” decisions addressing the propriety of the testimony of forensic

interviewers. Cf. State v. Kromah, 401 S.C. 340, 360, 737 S.E.2d 490, 500 (2013)

(instructing that forensic interviewers should not testify about a child’s veracity or
tendency to tell the truth, vouch for a child’s believability, state that they made a

compelling finding of abuse, assert that they believed the child, or indicate that the

child’s behavior suggests the child was telling the truth); State v. Jennings, 394 S.C. 473,
480,716 S.E.2d 91, 94 (2011) (ﬁﬁding a forensic interviewer’s testimony constituted
_ ifnproper vouching where the interviewer tesﬁﬁed the victims provided combelling
_disclosures of abuse by Jennings and provided details consisteﬁt with the background
information provided by the victims’ mother, thev police report, and other children); State
v. McKerley, 397 S.C. 461, 465-466, 725 S.E.2d 139, 142 (Ct. App. 2012) (finding a
forensic interviewer’s testimbny to.be improper where the interviewer testified about
giving an opinion as to whether something happened and about consistent information
~and compelling findings).

However, even assuming -DeBrew’s test_imony indicating Yictim’s injuries were
consistent with injuries commonly found inlsexual assault victims was somehow
improper, the admission of that testimony was entirely harmless and resulted in no
articulable prejudice to Appellant. Significantly, because DeBrew’s testimony clearly
conveyed to the jury the abrasion to Victim’s vagina was consistent with both a non-
consensual sexual assault and consensual sexual intércourse, the admission of that
testimony could in no way have bolstered Victim’s testimony or suggested DeBrew
believed Victim was sexually assaulted. See State v. White, 382‘ S.C. 265,269, 676

S.E.2d 684, 686 (2009) (“A trial court’s decision to admit or exclude expert testimony
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will not be reversed absent a prejudicial abuse of discretion.” (emphasis added)). For
that reason, even assuming an error occurred in the admission of DeBrew’s testimony, it -

would not warrant a reversal of Appellant’s conviction.’ See State v. Fletcher, 379 S.C.

17, 25, 664 S.E.2d 480, 484 (2008) (“Error is harmless beyond a reasonable doubt where

it did not contribute to the verdict obtained.”); State v. Sherard, 303 S.C. 172, 176, 399

S.E.2d 595, 597 (1991) (“[An appellate court] will not set aside a conviction due to
insubstantial errors not affecting the result.”).

In conclusion, the trial judge committéd no error iﬁ either qualifying DeBrew as
“an expert in the field of sexual assault nurse examination or permitting her to testify in
regard to the injuries she discovered during her examination of Victim and the
significance of those injuries. However, even assuming that testimony had somehow
been improper, any error in its admission was entirely harmless, resulted in no prejudice
to Appellant under the circumstances, and did not warrant the reversal of Appellant’s

" conviction in light of the lack of resulting prejudice. See, e.g.. Calderon v. California,

525 U.S. 141, 146 (1998) '(“The social costs of retriai or resentencing are significant. . ..
The State is not to be put to this arduous task based on mere speculatioﬁ that the
defendant was prejudiéed by trial error; the court must find that the defendant was
actually prejudiced by the error.” (citationé omitted)). Appellant’s conviction should be

affirmed.

® Moreover, because defense counsel elicited testimony from DeBrew during her examination of the
witness confirming it was common for the area of the vagina to which Victim suffered an injury to be
injured during a sexual assault, any error in the admission of the objected-to testimony was entirely -
harmless because it was merely cumulative to testimony elicited by defense counsel. See State v.
McFarlane, 279 S.C. 327, 330, 306 S.E.2d 611, 613 (1983) (“It is well settled that the admission of
improper evidence is harmless where it is merely cumulative to other evidence.”); State v. Blackburn, 271
S.C. 324, 329, 247 S.E.2d 334, 337 (1978) (“Under settled principles, the admission of improper evidence
is harmless where it is merely cumulative to other evidence.”).

31




CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General
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