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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in excluding a psychiatrist as an expert witness on
the subject of automatism and sexual performance where the éomplainant told her
psychologist and a DSS worker that she had sex with appellant while he was drunk and

unaware of what happened?



STATEMENT OF THE CASE

On May 17, 2(.)10‘, a Calhoun County grand jury indicted appellant for incest and
second degree criminal sexual conduct with a minor be‘;ween the éges of fourteen and
sixteen. R. . On .February 25, 2013, appellant was tried befofe the Honorable I‘.)iane ‘
S. Goodstein and a jury. Tr. 1. "Sarah A Ford and Benjami‘n‘ Harrison Bell, Jr. .
represented the State.-» Tr. 1." ‘Mark Wise aﬁd Rebert- pouglas Mellard rep.resentegir :
: appellant. Tr. 1. The jury convicted api)ellant. Tr. 444; 1. 6 — 15, Judge .Goodstein
sentenced appe-llant to consecutive terms of twenty years’ imprisonment for criminal
- sexual conduct and ten yeelrs’ imprisonmeht suspended"upon the service of ﬁve yearsi’g
imprisonment and five years’ f)robation for ineest. Tr. 455, 1. 11 — 456, l..7; After timely

filing and service of the notice of appeal, thi§ appeal follows.



ARGUMENT

The trial court erred in excluding a psychiatrist as an expert witness on the subject

- of automatism and sexual performance where the complainant told her psychologist and a

DSS worker that she had sex with appellant while he was drunk and unaware of whgt

happened.

Rel.evant Facts
Complainant. was fifteen when she gave birth to her first child and seventeen .-
when she gave birth to her second. Tr. ‘2.1 1,1.1-8. Tr.212,1.1-7. Appellant John
Hayﬁes (“Haynes™) is_complainanf’s stebfather. Tr. 20‘7, 1L 11 - 12. The Statef's DNA |
expert testified that the chances that Haynes was the father of these twé children were |
99.9%. Tr. 294, 1. 8._ 296, 1. 24. |
At trial, complainant claimed that Haynes‘ beg‘gan‘sexually abusing her when she
was approximately twelve or thifteen, eventually forcing her to have i'ntercourse\:and'_
impregnating her. Tr. 208, 1. 11 - 212, L. iO. - After complainant denied or said'éhé did =
not remember making multiple ‘statements regarding Haynes to 'a psychologist and to a
DSS wofker, Haynes called both of these Witnesées in his case. Tr.228,1. 1 -237,1.2. ' |
‘Dr. Marc Harari (“Haréri”) performed a psychological evaluation of complainant.
Tr. 312, 11. 19 — 22. Harari testified that c/omplainant told him that éhe had se'}'{with
Haynes when he was drunk and “entirely unaware that he had sexual relations_;” Tr. 3 14', 
1. 20 — 315, 1. 5. She told Harari that she lo§ed her'stépfather and 'w‘ante‘dAto hdve his
children. Tr. 315, 11. 15— 19. -
The DSS worker, Eula Clark (“Clark™) testified that complainant told her all of

her friends were having babies and she wanted a baby, toov. Tr. 325, 11. 21 — 25. She said



she. loved Haynes'and had sex with him because she wanted a baby. Tr. 326, ll. 5 — 16..
Complainant also told Clark that Haynes did nothingiwrong and did not know what.
happened because Haynes 'was drunk and unaware of what was happening‘. Tr. 327,'.1.1 5—- '
328, 1. 20. Complainant told Clark that she only‘ claimed Haynes raped her‘because she
thought that was _what everybody wanted to hear. Tr. 328, 1. 21 - 25. AClark‘ told her a |
| judge would not believe her story and complainant then "claimed_ Hayn'es‘ raped her. Tr 3
333V, ll. 1-25.- |

Following the testimony of these two witnesses, the defense called a psych1atr1st :

Dr. Amanda Salas Tr. 344, 1. 2 —4. The defense intended to offer Dr. Salas 1o educate .

. the jury on whether it is possrble to have sex and remain totally unconscious. Tr. 348, l
24 — 353 L. 5. The State objected on relevance and that Dr Salas had not performed anyv |

tests on Haynes to determine whether he had what the sollc1tor termed “sex somnia.” Tr.

345,1. 17.— 346, 1. 8. Judge Goodstein told the defense to proffer Dr.Salas’s testimony - -

and then she would rule. Tr.352,1.3-353,L.6.
Dr. Salas was board certiﬁed in general psychiatry, child adolescent psychiatr‘y,f .
and forensic'psychiatry. Tr. 355, 11. 20 - 22. She had previously been qualified to testify :
in cour't»as an expert ‘witness. - lr. _357,_',11.- 6‘— 10. V.She_ exnlaine‘d that “the- term
automatism relates to invnoluntary behavior that occurs in a state of unconsciousness.” Tr.
357, 11. 14 — 20. - She researched medical literature on automatism. Tr. 358,' 1. 9. — 19.
She testified that people can engage in activities while they are. unconscious and have nO':
* awareness of what they are doing. Tr. 358, 1. 20 — 359., . 18. When defense counsel_

~ asked -about automatism and sexual performance, the State objected on the grounds that :



Dr. Salas ha(i “no background in urology or the meldical' side .of, male physioldgy. Tr.
359,11. 19 - 25.

| >After diécussion, the couﬁ agreed that Dr. Salas was an exi)ert in psybhiatry, b.l:_,l'tv
did not “know that she is an expert in the ﬁeld of automatism.” Tr-. 360, 1. 23 —.:3_61, Al. 1.
Defense counsel asked Dr. Salas further questions about her .knowledgé ‘ofl automatism.
Tr; 361, 1. 1'0 - 368,15, She resear'bhed‘automatism in PubMehd, a ;scigntiﬁc dafabase, '
Tr...36l:, 1. 1-5 — 363, 1. 11. She read the abstracts‘of‘ articles she foﬁnd 'éonceming .
" automatism and said that any physician, not just a psychiétriét, | woula "havc;: t_he :
knowled_ée to interp'ret_ .them. Tr. 362, 1. 8 _ 363, 1. 11. She explaihed that males caﬁ
have erections while unconscious. Tf. 365, 1. 21— V367, 1. 19. She explained the
“parasympathetic nervous system’f and that erections caﬁ occur while uncohscious a;ld o
aré controlled by thvis part of the nérvous system. .Tr.- 365, 1. 21 — 3'67,-1.?19. ,The' S'téte ,
again objected that Dr. Sélas was not an expert in thi's‘area. Trf ~367,"11, 21.— 25. Deféﬁse |
counsei then moved to have Dr.‘Sal'as‘ qualified as an expeftAin psychiatry and éufomati.s-nvl’“ '
and the court allowed voir dire. Tr. 368; 1L, 1 —.16.' |

On voir dire, Dr. 'Salais testified that she learned abqut automatism in medical

school and during botﬁ neurology and psychiatry rotatidns. Tr. 369, 1. 1 — "12. .'She:
admitted she was not an E}utomatism researcher, but wh¢n the State asked her if. she had
only a ;‘generalized knowledge” of autométism, she replied that she had “,s,‘peciailiivzed' ’
knowledge in termé of ‘having a medical» degree that allo'ws. me to know théf automatiéfn L

exists and-how to identify it.” | Tr. 369, 1. 13 — 370, 1. 7. She égreéd that she did not .
.. promote herself as “somebody who studies automatism” and that she had not written any -

papers on automatism. Tr. 370, I. 11 — 17. She had treated patients who exhibitéd :



automatism. Tr. 371, 1. 21 — 372, 1. 3. At this point, the State concluded its voir dire and
argued Dr. Salas did not have “specialized training or knowledge in order to help define a
fact on this particular subject in this case” and also objected that her".cesti'.mop.y was
irrelevant. Tr.372,11.7-17.

Defense couﬁsel ‘argued her testimony was felevanf because of complainant’s -
testimdny that she had sex with Hayneé while he was drunk and unaware of what was S
happcning. Tr. 372, 1. 18 — 373, 1. 18. Defense counsel argued that Dr. Salas’s»
knoWledge was “superior to the jurors’ knowledge” and that she could{educ‘ate them
‘about whether what the complainant said hapéened was poséible. Tr. 373, . 19 - 25. ﬁe o
then proffered Dr. Salas’s_testimony fhat an unconscious.man can havé an erection,
‘ ejaculateh,.imp'regnatg a-woman, and never a;ivaken. Tr. 374, 1.' 11-377,1. 3

) The trial judge then questioned defeﬁsé counsel about whether br. Salaé:WOUId‘ .
offer an opinion as to Whefher Haynes suffered from automatism and .could_‘lhave' -
impregnafed corﬁplainant, while unconscious. Tr. 377; 1. 11 - 22. De'fense,céunsél :
stated éhe would not offer such an opinion.A Tr. 377, 1L | 11 -22. judge Goodstein asked, :
*“So, what she’s prepared fo testify, there is this thing called autématism and. it can -
happéﬁ?” Tr. 377, 11. 23 - 25 Trial Vcounsel: agreed, while relating Dr. Salas’é opinions-
to sexual berformanc‘e. “Tr. 378, 1. 1 — 5. The trial judge also asked wh’ethér Dr.VS'alas
had any inf('_)nnatio‘n\aboﬁt how much alcoﬁoi Haynes consumed, and,dgfensé counsel
said she did not. Tr.378,11.4-9.

| Judge Goodstein then ruled‘she would not allow Dr. Salas’s testimony and Wbuld
not qﬁalify her as an expert. Tr. 379, 1. 3 — 383, 1. 20. The trial judge concluded that the

- psychiatrist’s testimony could only “invite the jury to speculate” because she had not



examined Haynes and could not testify whether Haynes had automatism. Tr. 379, 1. 3 —
380, 1. 14. Judge Goodstein noted thnt diminished capercity isnota defénse. Tr. 379; L
24 - 380, 1. 6. The court debated whether Dr. Salas was1 not an expert because she only
read “summaries” of fortyvarﬁcles. Tr. 380,1. 15 - 381, l; 9.. Defense counsel argued that
Dr. Salas"s information was, adrnrssible becanse the information sne had was relévanf and . -
‘;lay people without some additional information can’t solve it” Tr. 382, 11 9 .—>20>. :
While the trial jndge agreed that the jury needed “appropriéte expert testimony regarding
. autpmatism,” the court ultirnately concluded that because Dr. Salas could not “take ‘
the next Stép to Irelerte [automatism] tn this defe‘ndant,7’ her tes‘tinlony'w_as inadmissible.
Tr. 382,1. 21 — 383, 1. 20.
Discussion

The trial cnurt erred in two respects: First, the court erred in.lf'rndrng that Dr
Salas was not qualified. Sécond, the court érred in ﬁnding that even if qnaliﬁed, Dr.
Salas’s testimony was inadmissible because she could‘,not testity -that Haynes suffered
- from automatrsm. The exclusion of Dr. Salas’s restimony left Haynes without ncientiﬁc |
testimony that explained that what complain.ant told her péychologist and the DSS worker -
was possible and stripped Haynes of his defénse. | | |

Finding that Dr. Salas was not qualiﬁed becaune,she was not a specialist in"-
automatism was error. “To be competent to testify as an expert, a witness .mus't,_have
acquired by reason of study or experience or both such knowlngé and skill in a
profession or science that he is better qualified than the jury t}oform an lop"i\nion on thé

particular subject of his testimony.” Gooding v. St. Francis Xavier Hosp., 326 S.C. 248,

252-54, 487 S.E.2d 596, 598 (1997) (internal quotations omitted). A doctor’s limited B



exposure to a particular field only affects the weight of her testimony, not its

admissibility. McGee v. Bruce Hosp Sys., 321 SC 340, 344 45, 468 S.E.2d 633, 636 -

(1996). “A physician is not 1ncompetent to testify merely because he is not a specmhst in-

the particular branch of his profession involved.” Daves v. Cleary, 355 S.C. 216,‘ 228,
584 S.E.2d 423, 429 (Ct. App. 2003). In McGee, an .emefgency room physician was held |
“competent to testify about the standard of care of a sutgeon. McGee at 345, 4V6-8 S.E.2d
at 636. In Daves, a cardiologist was held competent to testify about emergency medicine.
Daves at 228, 584 S.E.Zdat 429. |

Dr. Salas, a psychiatrist, was a medical doctor. She was, board certiﬁedA in three
diffefent ﬁelds of psychiatry. She testiﬁed that the mechanics of autOmatishi were basic ’
medicine “learned in medical school” that she could mterpret hecause Aof her medlcal_ :
tralmng Tr. 363, 1. 5 — 11 The fact that automatism was not her specific field of study ‘
related only to the weight of her testimony, not its adm1ss1b111ty. While the trial court and :
- solicitor dispafaged Dt. Salas’s research ihtd autorﬂatism, this, again,"was'as issaé ,ofﬂl :
weight, not admiss.ibility. Dr. Salas had mofe ‘infolrntation than an average" juror about . "
| automatism and refusing to allow her testimony on this basis was error. | -

The. tfial court also erred in refusing to allaw Dr Salas to testify because she had :
‘not examined Haynes and would not offer an opin-ion‘ on whether he was capable of |
‘ automatism or whether automatism occurred in this case. -As long as their testimony is B
relevant and will assist the jary, experts are alléwed_ to give dpihions and information
‘ .about a factual issue regardless of whether they have an opinion abaut whether a -

particular factual circumstance happened in the case being tried. . A good example of this |

~ principle is provided by Jenkins v. Few, 391 S.C. 209, 220, 705 S.E.2d 457, 463 (Ct.

- 10



~ App. 2010). In Jenkins, a business rival placed sugar in the plaintiff’s gas tank. Id. An
automobile mechanic wés qualified as an expert witness ébout the effect of sugar on a‘n.
automo‘bile ehginé.‘ Id. This Court held that his testimony was admissible even though
nothing in the opinion indicates he would testify that the damage to the _plaintiffs engine
was caused by sugar. Id. | ;

These experts provided information to the jury about an issue that was not within

their common knowledge and was admissible even though they did not testify that a

specific matter had occurred in the case. See Kilby v. Commonwealth, 663 S.E.2d 540,
547 (Va. Ct. App. 2008) (holding testimony regarding ﬂle generai subject of delayed
disclosure was admissible expert tesﬁmony). ABy. exclﬁding Dr. Sa_laS’s testimony the trial -
- court accomplished the exact bpp_osite 6f what it intended—it forced the jury to spec'ulatd
whether someone ‘cou‘ld have sex while unconscious. Dr. Salés’s testimony was»crucial
to provid_é the scientific knowledge to the jury that automatism exists and is well-known
‘to doctors. Had she testified, it wodld‘haye lent support to ‘the' defense’s theory.
Haynes’s defense arose from the complainant’s own version o:f what happened and(was |
not specdlative. Without Dr. Salas’s testimbny, Haynes was left without an expert and .
more than a reasonable doubt exists that this error pr'ejudicéd his defense.. THe soljcitor
was free to argue in closing that “applyiﬁg common sense and your geﬁeral life
experience what the defense is proposing is ludicrous.” Tr. 408, 1. 1 — 4. Precisély'
because automatism is outside most people’s common sense and gener‘él‘ life experience
is why the defense needed Dr. Salas to testify. For thése reasons, this ¢ase must be

reversed and remanded for a new trial.

11



CONCLUSION

For the foregoing reasons, this Court should reverse Haynes’ convictions and
-remand the case for a new trial.

Respectfully submitted,

SUA - B a/dc/u,a“ .11%
David Alexander ' v
Appellate Defender
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This 29th day of July, 2014,
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