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STATE OF SOUTH CAROLINA

) ‘
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) 2009-CP-10-5468 .
L&M,LLC, )
)
Plaintiff, ) ~
VS. ) C =
@ B 2 e
) <L A = "
. , - 2. et
Robert W. Yearick, ) T = g‘”" ‘
- ) 5 b
Defendant. = ) 93’:‘} ‘,,,_
_ -7, > i
. . ) .(—)'.l.,ﬂ?l % : L
ex 2
aO

This\,case came before this Court on-April 11, 2013, at 0930 hrs, for vheari on a%awa"gd
of Attorney’é Fees and a Motion to Altér or Amend'tlﬁe’ dainage award of Attorney’s feés. At
the conclusion of the trial of the éaée, in November, 2012, Plaintiff had served and filed a Motion
té) Alter or Amend, essentially asseﬁiﬂg. that Plaintiffs counsel should receive attorney’s fees as
the “prevailing party,” in this actio;l. Plaintiff relied on EFCO v. Renaissance on Charleston

"‘Harbor, 370 SC 612, 635 SE2nd 922, (Ct.App. 2006), in support of its Motion. Additionally,
counsel for Plaintiff sub_mitted.Affidz{vits, in support of their claims for attorney’s fees.

Present fo; the hearing for Plaintiff was Scotty Sheriff, Esq., of the Charleston Bar.
Present for the Defendant was Robert C. Wilson, Jr., Esq., from Greenville, S.C.

A review of the record of this case s.hows’that this Court had ruled thét;Defendant should
have judgment against Plaintiff in the amount of $‘33',501.35
"The record further shows that Defendant moved on March 28, 2010, to dismiss Plaintiff’s
action which sought to dissolve Defendant’s Mechanic’s Lien. Defendant’s Mechanic’s Lien
had been filed on jﬁly 7,2009. Defendant’s Motion to Dismiss an action seeking to dissolve a

lien whose time for foreclosure had long expired was well-founded. This Court, therefore, .
granted Defendant’s Motion to Dismiss Plaintiff’s action at the outset of the trial of this case, in



Novembe_,r, 2012.

Counsell for Plaintiff, however, éoUght to altef 6r amerid the order dismissing Plgintiff’ s
case to includ¢ provision for an a§vard of attorney’s fees for their client, as the “prevailing party,”
based on EFCO, sztpra. A review of EFCO, supra, and the record in this case, shows that
counsel for Plaintiff failed to éompiy with the criteria for an award of attorney’s fees; counsel for
Plaintiff did not provide detailed accounting of their activities for which they claim an award.
Further, counsei for Defendant argued thét Defendant was, in fact, the “prevailing party,”
because the judgment of this Courtv was closer to the amount sought by Defendant than to the
amount sought by Plaintiff. |

S.C. Code Ann. § 29-5-10(a) stgfes “fof materials furnished and actually used in tﬁe
erection, alteration, or repair of a building...” The materials furnished by defentdant were for

decorative purposes only; therefore, attorney’s fees under the statute are not proper.

A further review of EFCO, supra, shows that an award of attorney’s fees is within the
sound discretion of the trial court. | Consistent with EFCO, supra, and with the record in this
action, this Court finds as matter of law. that neither counsel for Defendant, nor counsel for
Plaintiff, shall receive attorney’s fees in this action. Accordingly, Plainfiff’ s Motion to Alter or
Amend is denied.

“AND IT IS SO ORDERED.

)

Judge Nicholson 4
Charlestofi County
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON
L&M, LLC,

Plaintiff
V.-

ROBERT K. YEARICK

Defendant

TO THE DEFENDANT ABOVE NAMED:

IN THE COURT OF COMMON
PLEAS FOR THE NINTH
JUDICIAL CIRCUIT

CA# 09-CP-10- SY4YLY
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YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint of the Plaintiff

in this action, a copy of which is herewith served upon you and to serve a copy of your Answer

to the said Complaint on the Subscriber at his office at the address below, within thirty (30) days

after service hereof, exclusive of the day of such service; and, if you fail to Answer the

Complaint as required by this Summons within thirty (30) after the service hereof, exclusive of

the date of such service, the Plaintiff in this action will apply to the Court for the relief demanded

in the said Complaint.

TAYLOR, SHOUN, BOWLEY
&BYRD.LLC

CHERYL D. SHOUN
State Bar # 5092
cherylshoun(@bellsouth.net -

CATHERINE D. BYRD, Staif Bar #

cbyrdtsbb@bellsouth.net

10245

39 Broad Street, Suite 101

Charleston, SC 29401

(843) 723-4020/ (843) 723-4021 (facsimile)-
ATTORNEYS FOR THE PLAINTIFF
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
' )
, ) CA#09-CP-10-__=Y ¥
L&M, LLC, ) :
Plaintiff )
)
v. ) —
. ) = < 3
ROBERT K. YEARICK ) COMPLAINT or =
). (Non-Jury) r;,'}_‘. G'\")
Defendant ) or @
. =
) 2% =
S8 W
~
o

anorable Court as follows:

- JURISDICTION AND PARTIES

1. Plaintiff L&M, LLC, is a limited liability corporation 6rganized under and operating pursuant
to the laws of the state of South Carolina, and owns real property located in the City and County
of Charleston.

2. Upon information and belief, the Defendant is an individual living and doing business as an

interior designer in the state of South_ Carolina, County of Charleston, and has subjected himself
to the personal jurisdiction of this Court by the filing or recordation of a Notice of Mechanics

Lien upon and agaiﬂ_st the property of L&M, LLC.

3. The real property at issue herein is located on Market Street in the City and County of
Charleston, state of South Carolina.

4. The parties, property and issues hgrein all are within the jurisdiction of this Honorable Court.

FACTS
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5. The Plaintiff’o»‘vns certain real property located at 54 North Market Street, Charlestdn,ébuth
Carolina, as‘more fully described in E:xhibit A which is attached hereto and made a part hereof
by reference, (hereafter “the Propefty”).

6. Defendant purchased and tfanqurted ceﬁain decorative items, pieces of furniture, paintings,
fabrics and other peréonal prbperty for the interior of the property, as more full described in
Exhibit B, which is éttached hereto and made a part hereof by refereﬁéé. Defendant also alleges
to have rendered interior design éervivc.:es to the Plaintiff, for a fee, none of which was agreed to
by the Plaintiff.

7. The Defend;mt filed a Notice of Mechanics Lien on July 7, 2009, encumbering the Property, a
copy of which is attached hereto as Exhibit C and made a part hereof as reference. (Hereinafter, “
the Lien”), alleging that monies allegedly owed to him by the Plaintiff for furniture, painﬁngs,
fabrics and other personal property, and fees allegedly owed to him for interior design services as
the basis for said Lien. |

7. Plaintiff has requested that the Lien be removed, advising that said Lien is not for any goods

~ and/or servicés attaching to the Property, as anticipated pursuant to the Laws of the State of
South Carolina, but fhe Defendant has failed and refused to remove said Lien.

AS A FIRST CAUSE OF ACTION
Declaratory Judgment to Set Aside Mechanic’s Lien

8. Plaintiff reasserts and reaileges all facts and claims of the preceding paragraphs of this
Complaint as if set forth verbatim herei’n‘
9. South Carolina Code Sections 29-5-10, pursuant to which the Defendant filed and/or recorded

the Notice of Lien, provides for the attachment of mechanics liens only for persons to “...whom

2
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a debt is due for labor performed or'furnis-hed or for matle}ial 'fumished and-actually used in the
erection, alteration or repair of a buiiding or structure upon real estate...” |

10. Regardless of the disagreemént between the parties regarding amounts owed by the Plaintiff
to the Defendant, if any, which is exp;essly denied by the Plaintiff, Defendant did not f)erforrﬁ or
furnish any labor or méferial used in any mannér in the erection, aiteration or repair of thé
building on the beperty; the basis of eacﬁ aﬁd every item invoiced by the Defendant is rélated to
the acquisition of pe;sonal property or interior design services allegedly performed by the
Defendant. |

11. Plaintiff seeks an O.rder of tﬁis Court declaring that the Lien ﬁlea by thé Defendant is not
valia pursuant to the Laws of the State of South Carolina; Plaintiff further éeeks an Order finding
that the Lien ﬁled b‘y the Defendant shall be immediately vacated, and that attorney’s feés and
costs should be awarded t;) the Plaintiff, pursuant to SC Code of Laws, §29-5-10, et seq.

AS A SECOND CAUSE OF ACTION

12. The Plaintiff realleges and reavers the foregoing as fully as if restated verbafim herein.

13. The Defendant has actual and/or constructive notice of the terms énd conditic;ns pursuant to
which the Laws of the State of South Carélina provide for the filing of a Mechanics‘Lien upon
real proberty, inc‘luding, inter alia, SC Code of Laws, §29-5-10, et seq. and therefore has actual
énd/or constructive M6wledge that said laws require that goods and services provided must
actually be used in the erection, alteration or repair of a building or structure upon real estate.

14. That Defendant knows, or should kno.w; that persona.l property, such as furniture, paintings,
fabrics and other personal property all of which comprises the property allegedly provided by the
Defendant, are not éoods which attach to or are used in the erection, alteration or repair of a

building or structure upon real eétate, in general, and which did not and have not attached to nor
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were tﬁey used in thé érection, alterétfbn or repéiﬂr of the subject Propérty, such as anticipated by
the Mechanics Lien statutes, pursuant to whiqh the Defendant has placed a lien upon the
Plaintiff’s properfy. |

15. That the Defendant knows, or' sflould know, that interior design services is not labor
performed or fumisﬁed and actually used in the erection, alteration or repéir of a building or --
structure upon real estate, in genéfal, And which was not performed or fumished gnd actually
used in the erection, alteration or repair of_ thié Property in particular, such as anticipated by the
Mechanics Lien statutes, pufsuant to which the Defendant has placed a{]ien upon the Plaintiff’s
property.

16. That the Defendant has knowingl'y and willingly filed an invalid lien upon the Plaintiff’s
property, thereby wrongfully encumbering the Property, and depriving ﬁhe Plaintiff of its rightful
use and enjoyment thereof.

17. That the Plaintiff is entitled to an Order of this Court that the Mechanics Lien filed by the
Plaintiff is invalid, and shoul\d be immediately vacated, with costs and fees awarded to the

Plaintiff, pursuant to SC Code of Laws§ 29-5-10, et seq.

AS A THIRD CAUSE OF ACTION
18. That the Plaintiff realleges and reavers tﬁe foregoiﬁg as fully as if restated verbatim herein.
19. That the‘Defendant, without ju§£iﬁcation and due cause, and in direct contravention of the
statutes pursuant to which he files his lien, has filed a lien upon the Plaintiff’s property, thereby
encumbering same, and depriving thé Plaintiff of its rightful use and enjoyment thereof.
20. That the lien wrongfully placed upon the Plaintiff; pfoperty by the Defendant prevents the,

Plaintiff from making any disposition of the property, which along with the deprivation of

4
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Plaintiff’s right to its rightful use and enjoyﬁent of its property, has énd continues to cause the
Plaintiff irreparable harm, for which the Plaintiff has not adequate remedy at law.
21. That the Plaintiff i.s entitled to an Order of this Court temporarily and permanently enjoining
and restraining the Defendant from contmumg to wrongfully encumber the Plaintiff’s property,
- which Order shall further prov1de for the payment of costs and attorney s fee to the Plaintiff, as
the prevailing party.

WHEREFORE, Plaintiff prays for judgment in its favor that the debt at issue is not one
from thch a mechaﬁics lien mﬁy ari;e and an Orde;r setting aside the Lien, with all costs,
iﬁcluding attorney’s fees being awarded to this Plaintiff, together with'such other relief as fﬁis

Honorable Court shall deemjust and proper.

Charleston, S. C. : TAYLOR, SHOUN, BOWLEY, & BYRD, LLC

August 2 g , 2009

CHERYL D. SHOUN
State Bar # 5092
cherylshoun@bellsouth.net

(ol Ve

CATHERINE D. BYRD
- . State Bar # 10245
cbyrdtsbb@bellsouth.net

39 Broad Street, Suite 101
Charleston, SC 29401
(843) 723-4020 (Facsimile: 4021)

ATTORNEYS FOR THE PLAINTIFF
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STATE OF SOUTH CAROLINA’ )
: )

COUNTY OF CHARLESTON )
L&M,LLC, )
)

Plaintiff, )

)

Vs, )
: )

Robert W. Yearick, )
)

Defendant. )

)

To: L &M, LLC, Plaintiff, and its attorney, Wm. Scotty Sheriff, Es
S_treet/ Suite 400-A, Charleston, SC 29401

IN THE COURT OF COMMON PLEAS
2009-CP-10-5468

q., 215 E. Bay

YOU WILL PLEASE :I‘AKE NOTICE that the undersigned, as counsel for Defendant,

will move this Honorable Court, on such date and at such time as this Court may designate, for

an order, pursuant to Rule 56 of the South Carolina Rules of Civil Procedure, which Order will

grant summary judgment to Defendént, Robert W. Yearick, dismissing all claims asserted in

this action by Plaintiff against Defendant.

The undersigned hereby certifies that, insofar as the Motion presented is dispositive, that

it would be futile to attempt to work this matter out with opposing counsel.

Dated: 7/27[/2

0000138

Fre C cttee ]
Robert C. Wilson, J r.”
201 Whitsett Street
Greenville, SC 29601
(864) 242-9488 -

SCID 6178
Email: trigor527@aol.com

Attorney for Defendant, Robert
W. Yearick.



STATE OF SOUTH CAROLINA ) i '
Y  ~IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) 2009-CP-10-5468
L&M,LLC, ) ’ o
: ) 572 o
Plaintiff, ) ' . ‘?;L/
) CERTIFICATE OF SERVICE *
o
Vs, ) ‘ \\ -
g ) \
Robert W. Yearick, v ) \
) Ty
Defendant. ) \ -
. ) Ay

The undersigned hereby certifies that he mailed a copy of Defendant’s Motion for

Summary Judgment to counsel for Plaintiff, on the date set forth below, by US Mail, addressed

as follows:

William Scotty Sheriff, Esq.
215 E. Bay Street, Suite 400-A
Charleston, SC 29401

Dated:_ Z/R27/72 | o o /W//{/J/Aév/

Robert C. Wilson, Jr. a
201 Whitsett Street -
- Greenville, SC 29601
. (864) 242-9488
SCID 6178
Email: trigor527@aol.com

" Attorney for Defendant, Robert
W. Yearick.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 09-CP-10-5468
)
L&M, LLC, )
Plaintiff, ) ’
) L&M MEMORANDUM IN
Vs. ) SUPPORT OF SUMMARY JUDGMENT
ROBERT YEARICK, ) AGAINST YEARICK AND IN
Defendant ) OPPOSITION OF YEARICK’S
) SUMMARY JUDGMENT MOTION

Plaintiff L&M LLC hereby submxts this Memorandum in support of L&M, LLC’s
Summary Judgment against the Defendgmt’s Counterglaim against the Plaintiff with prejudice,
and in opposition to the Defendant’s Motién for Summary Judgment, pursuant to Rule 56 of the
) South Carolina Rules of Civil Procedure because there is no genuine issue as to any material fact
and we ‘are entitled to a judgment. The basis for this Memorandum are as follows:’

FACTS
1. WHEREAS, Yearick filed a Counterclaim against the Plaintiff, L& M,LLC;
2. L&M, LLC owns the building thatv is the subject of the mechanics lien wrongfully filed
against L&M, LLC;
3. Yearick did aliegedly perform decorative services for L&M, LLC and allegedly produced
good such as but not limited to, chairs, tables, fi‘ishware and other like items;

4. Yearick, aécording to SC 29§5-10, should not have placed a lien against L&M, LLC;

ARGUMENT

A lis pendens is merely a notice that a suit is pending and that there is a dispute as to title.

It is also defined as a legal notice recorded to show a pending litigation relating to a real
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property, and to give notiee that anyone acquiring an interest in the property after the date of the
lis pendens is ﬁleci may be bound by the outcome of litigation. The court of appeals have held
that filing of a lis pendene is absolutely privileged by statute and has no existence separate and
apart from the litigation of which it gives notice.

A lis pendens is not to be filed before more than 20°days before a summons and
complaint verses a mechanics lien which caﬁ encumber and cloud a title for 6 months without
having to be perfected.

While opposing counsel argues there are not remedies for wrongfully filed lis pendens it
should be made clear that lis pendené and Mechanic’s Lien are distinctly different and are not the
same. The legislature clearly states there are penalties for improper mechanics liens as well as
well founded case lav.v. SC 29-5-10.a‘s well as SC 29-5-15 sets out legislative intent and remedies
for the law which clearly include attorneys fees and cost. It is undisputed that the mechanic's lien
statute at issue here specifically authorizes the recovery of attorney fees and costs. Efcov.

Renaissance On Charleston Harbor, 635 S.E.2d 922,370 S.C. 612 (S.C. App., 2006). The

legislature made separate rules and guidelines for mechanics liens as compared to lis pendens as
they are different in nature and effect.
Under our statutory scheme, the award of fees to the prevailing party in a mechanic's lien

action is automatic and mandatory. S.C.Code Ann. §8 2955310 & 20 (1991 & Supp. 2001); T.W.

~ Morton Builders, Inc. v. von Buedingen, 316 S.C. 388, 402-03, 450 S.E.2d 87, 95 (Ct.App.1994)

as stated in a concurring opinion by Hearn, C.J. Lauro v. Visnapuu, 351 S.C. 507, 570 S.E.2d

551 (S.C. App., 2002).
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Accordingly, § 29:5:10 entitles Winters to all costs incurred in defending the mechanic's

lien action up to the amount of the lien being foreclosed. Muller v. Myrtle Beach Golf and Yacht

Club, 438 S.E.2d 248, 313 S.C. 412 (S.C., 1993). S.C.Code Ann. § 2925:10(a) provides that the
prevailing party to an action to foreclose a mechanic's lien shall be awarded attorneys' fees and

costs up to the amount of the actual lien award. Brasington Tile Co., Inc. v. Worley, 491 S.E.2d

244,327 S.C. 280 (S.C., 1997). Winters' actual costs and attorney's fees were $14,87é.57. He
concedes that this amount should be reduced to $ld,676, which is the amount of the mechanic's
lien foreclosed upon. | |

Even if the lien is’ extinguisﬁed by not being perfected after six months there is still a
remedy for the party that it was placed against as it damages the property it clouds. Our supreme
court has defined a "prevailing party"' as "one who successfully prosecutes the action or
successfully defends against it, prevailing on the main issue, even though not to the extent of the
original contention [and] is the one in whose favor the decision or verdict is rendered and
judgment entered.""* "[IJn a mechanic's lien action the defendant is entitled to an award of
attorney fees as the prevailing party if it is determined that a mechanic's lien cannot be enforced
against it."Seckinger, 326 S.C. at 388, 483 S.E.2d at 778; see also Cedar Creek Props. v.
Cantelou Assocs., 320 S.C. 483, 486, 465 S.E.2d 774, ‘7‘76 (Ct.App. 1995) (finding a property
owner who filed a complaint to diséolve a mechanic's lien was the prevailing party where the
contractor filed a caﬁcellation of the 1ien). Furthermore, Cedar Creek Props. v. Cantelou states
that even though the lien was véluntérily cancelled it did so only after an action to dissolve it was
sought. So although the lien itself was resolved the damage, fees, and cost still remained along

with the attorney’s fees. As further stated in Cedar Creek Props. v. Cantelou, a decision to

3
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offensively seek dissolution of the l_ien rathér than wait for foreclosure cannot be said to act as a
waiver to collec‘; attorney’s fees.

“Mechanic’s liens under the statute are not a vehicle for collecting damages for breach of
contract” Sea Pines Company, v. Kiawah Island éompany, Inc.268 S.C. 153. Cost and
Attorneys fees are to deter the wrongful filing of mechanic’s liens, as wrongful liens place a
cloud over title to property which restricts the ability to ﬁse it as collateral. Cedar Creek Props.
v. Cantelou. Thel statutory relief is also in place to help guard against unscrupulous claims that
curtail the landowne.rsi full use and eflj oyment of his property. There are bonds to protect the
claimant but there are no bonds to secure the landowngr against the damages against the
claimant’s wrongful liens. Sed Pine_s Compﬁny v. Kiawah Island Company, Inc. \

| Plaintiff was damagéd greatly by the wrongful mechanics lien which placed a cloud on
Plaintiff’s property and damaged Plaintiff. Mr. Yearick placed the lien on the property to try to
resolve a contract dispute which is prohibited. The damage caused past, present, and future
monetary harm to Plaintiff as it relates to financing options and rates that it had to obtain during
the time of the lien. The wrongful mechanic’s lien caused Plaintiff to obtain worse financial

terms than if it were not present.

CONCLUSION

NOW, comes L&M, LLC, hereby requesting that this Honorable Court render a summary
judgment in favor of the Plaintiff L&M, LLC and the foregoing Motion be granted in favor of

the Plaintiff along with the award of costs, fees, attorneys fees, and damages.
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SHERIFF LAW FIRM, LLC

i

Scotty Sheriff , Esquire

215 East Bay Street, Ste. 400A

Charleston, SC 29401

(843) 991-2222

ATTORNEY FOR PLAINTIFF L&M,
LLC -

April ,2013
Charleston, South Carolina
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L &M, LLC v Robert Yearick

(2009-CP-10-5468) ‘

November 14, 2012

broader than the code section 29-510, but also ---

THE COURT: -—- it looks like it’s what now?

MR. SHERIfF: It’s broader than the code section
29-510 and it looks as if it has language in there also
along the lines of‘slander of title. That’s what those
two causes of action would be.

. THE COUﬁT: So you think the second and the third
are the same? | |

MR. SHERIFF: I think they are overlapping, Your
Honor. |

THE COURTE Okay. So we’ll call them both slander
of ﬁitle is that correct?

>MR. SHERIFF: Yes, Your Honor.

THE COURT: Can you think of any other name you
want to place on fhem? - |

MR. SHERiFF: Improper placement of mechanics lien
and the slander of title I believe Your Honor.

THE COURT: Improper placement of mechanics lien,
okay. All right. I'11 be glad to hear you on the
summary Jjudgment. -

MR. WILSON: | Your Honor, I’ve submitted and I’'ve

given my worthy opponent-a copy of the Pond Place

Partners, Inc. v Poole Francis Marion’s kid, Frankie

Marion is on the case. I would ask Your Honor to look at

the end of the next to the last page is what I’ve

15
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L &M, LLC v Robert Yearick

(2009-CP-10-5468)

November 14, 2012

presented. [Reading] We find that the filing of a lis
pendens is absolutely privileged in South Carolina ---

THE COURT: -—— you’re talking about the last page?

MR. WILSON: Next to the last.

[Whereupon, the court reviews documents].

THE COURT: The conqlusion?

MR. WILSON: Yes, sir.

THE COURT:  Okay.

MR. WILSON: They put it in all caps for a reason,
YouryHonor. The long discussion that goes before that
conclusion speaks about the absolute privilege that
attends the filings of paéeis'with the court.

So if Mr; Sheriff is putting an interpretation of
his claim as a slander of title based upon the filing of
a méchanics lien or a lis pendens -- lis pendens in that
case or a mechanics lien in this case it is absolutely
barred by that caSé and it is law.

THE COURT: ‘Well, let me ask you this Mr. Wilson.
On the other side of the coin if someone does improperly
file a mechanics lien for goods and services delivered or
whatever on a person’s property and let’s say that is
during a period of a contract for sale okay the property
is actually under a contract for sale and before it
closes scomeone comes in and files a mechanics lien.

What’s the remedy that that homeowner has to try to get

16
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L & M, LLC v Robert Yearick

(2009-CP-10-5468).

November 14, 2012

that mechanics lien lifted other than posting a bond to
get it released under the statute I think?

MR. WILSON: ~In the_discussion, I think it’s Judge
Anderson - yes, Rélph King Anderson, it includes a
little discussion that the proper remedy would be
malicious prosecution and sets forth thée elements of that
cause of action, which are not presented by the pleadings
in this case, Your Honor.

THE COURT: So you think a malicious prosecution
would be the proper action. You don’t think the lien on
it could bring an action'to ask the mechanics lien to be
dissblved?-

MR. WILSON: I didn’t say that. To dissolve it I
have no quarrel with thosé'pleadings. But those
pleadings are moot because the time for -- the mechanics
lien is evaporated, disappeared, and dissolved due to the
passage of time.

THE COURT: Right.

MR. WILSON: = But as far as him putting a spin or an
interpretation on his pleadings to seek damages for
slander of title -- and I presented this case a while
back, it’s absolutely barred, Your Honor.

THE COURT: Okay. I guess under my theory the
action would be a third party interference contract and

possibly an injunctive relief or something.  That was a

17
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L & M, LLC v Robert Yearick

(2009-CP-10-5468)

November 14, 2012

bad example I gave you; I'm sorry.
MR. WILSON: Yes, sir.

THE COURT:  Okay.

MR. WILSON: But as far as -- the emphasis in this

case the Poole -- Pond Place Partners, excuse me, was
that filings are bfivileged and you just can’t get a
slander of tifle claim out of it at all.

THE COURT: All right. Mr. Sheriff, I’'1l be glad
to héar you.

MR. SHERIFF: Yes, Your Honor.

THE COURT: Af assume-you've read the case. I guess

it’s Pond Place Partners Incorporated v David Poole et al

at 567 S.E.2d 881 -- where’s the date on this thing -- a
2002 case.

MR. SHERIFF: Yes, Your Honor. And I did find in —-—
I mean there is some case law on litigation of -- under
subsection between 510 -- and it is not an absolute bar
of that, Your Honor.

" In this case specifiéally the defendant knew that
Mr. Chiagkouris was trying to get a loan for that piece
of property, L & M, and he was not able to get a loan for
that property. He was doing this to just -- just to tie
up that piece of property and.try to get paid off on the
debt collection ——.This had nothing to do actually with

his company not necessarily having anything to do with

18
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his claims to begin with. And I would go into with our
motion next but just as far as this particular motion for

summary Jjudgment wé have -- it has -- it should be seen

| that because of the damages done L & M did have to -- pay

for a bond to have that lien taken off.
And they did have to pay for an attorney to file

this action and they did have damages from not having

‘their loan go throhgh because there was a lien on the

property untiizthat lien was dissolved so there was the
timeframe that there was a cloud on ---
| 'THE COURT: --- well the bond -- when he posted the
bond then the lien was gone right?
MR. SHERIFF: - Well, the lien is not gone —---
THE COURT: -——- how much was the cost of the bond?
MR. SHERIFF: Well, it does that in effect, Your
Hodor, but if you go ---
THE COURT: -—-— well he could go ahead and bofrow
the money. |
" MR. SHERIFF: Well he.-- that’s not correct, Your
Honor.h Whenever you’re -- especially with how the
economy was at,that time if you go and borrow money and
there is a lien on your property it’s going to raise many
red flagsAto any.kind of loan officer or anyone else that
there are going to be problems maybe down the road. And

there is also litigation with that as well -- and they

19
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don’t want to get involved with any type of high amount
ofia loan that this would have been, a very high amount
for a bond for the piece of property to get it adjusted.
So it’s not ---

THE COURT:  ——- thaﬁ;s'a lender’s problem not a
legal probleﬁ whether he’s going to lend the money or not
but ---

" MR. SHERTFF: --- but —--

THE COURT: .--- once you post the bond the lien is
gone. . : '

MR. SHERIFF: In essence it’s gone but.it’s still
shown on and --- |

THE COURT: -—-— 1it’s what?

MR. SHERIFF: It’s still shown on record even
though they ---

THE COURT:  --- well, I understand that but it’s
gone once you post the bond. If the bank won’t accept
that that’s the bank’s problem.

MR. SHERIFF: Yes, Your Honor. Banks, investors;
no one will accept it.

| THE COURT: éardon?

MR. SHERIFF: You’re right, Your Honor. The banks
and investors ---

THE COURT: -—--— I mean that’s the Eank -- that’s

the lender and the bank’s probiem if they won’t accept

20
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the fact that they posted a bond and the lien is gone.
But there are a lbt of thihgs that bank’s do
administrativély that doesn’t -~ necessarily proper under
the loan. Why would that entitle you to damages under
therslander of title in this case I'm looking at?

MR. SHERIFF: Because ---

THE COURT:  “-- where it very clearly says -- very
clearly says that because of recordiﬁg of a lis pendens
Specifically authorized by statute has no existence
separate and apart from litigation, which gives notice
filing a lis pendens cannot form the basis of an action
of slander of title.

MR. SHERIFF: Yes, Your Honor. In this case it was
a mechanics lien and it was on there and it was one on
for the wrong party just to have -- having it being paid
out. So it was done maliciously and it was done to
specifically tie up the property.

THE COURT: That may be true in that cause of
action to elicit prosecution.

. MR. SHERIFF: And the damage on that would be the
monies expendéd to pay off that bond. So that would be a

set amount as well .as attorney’s fees to file an action

to have it removed, Your Honor. So those two are set
damages.
. THE COURT: Okay. Anything else Mr. Sheriff?
21
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MR. SHERIFF; No, Your Honor.

THE COURT: All right. Mr. Wilson, I’11 be glad
to hear from you.

MR. WILSON: I think I’ve stated what I need to
state, Your anor.

THE COURT: All right. Based on this case I'm
going to grant' the summary judgment as to the -- based on
the case and the arguments I’'m going to grant the summary
judgment as to the complaint. Now the next motion is
what to amend? What’s your motion to amend at this late
date?

"MR. WILSON: Actually, Your Honor, I filed it June
the 1st, 2012.

THE COURT: - Oh, okay so you filed it a while back?

MR. WILSON: Yes, Your Honor.

THE COURT: Okay.

'MR. WILSON: * I'm old and slow but not quite that
slow. The motion seeks to join M-L and.A and Mr.
Chiagkouris personally. And‘Your anor —-——=

THE COURT: -—-- well, why not do this? Why not

‘hear the testimony and I’'11 take it under advisement and

if you think you need to hear a motion for the pleadings
to conform to the evidence then I’1ll listen to you at

that time.

MR. WILSON: Thank you, sir.

22
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LLC, but I will bring him in as to the Counterclaim
personally based upon the arguments offered by Mr. Wilson.
Any other motion on behalf---

MR. WILSON: I think that's all I've got. And, if
I can -- I'll submit the deposition.

THE COURT: Yeah. If you will submit that

deposition and mark it, I believe, as Court's Exhibit No.

1.

MR. WILSON: Yes, sir.

THE COURT: All righf; Do you have any other
motions?

:.MR. WILSON: I have nothing else, Your Honor.
'THE COURT: A1l right. Mr. Sheriff, do you have
any motions? '
MR. SHERIFF: Yes, sir, just a Motion for
Reconsideration, Your Honor.
- . THE COURT: On what?
MR. SHERIFTE On the previous ruling on the Summary
Judgment? _ o
THE COURT: On the Summary Judgment ?
- MR. SHERIFTE Yes, Your Honor.
- THE COURT; I'11l be glad to hear you. You said you
came up with sbmé law that was different than what you did
yesterday, I'll be g;ad to hear you on that?

MR. SHERIFF: Yes, Your Honor.

1081
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MR. WILSON: Excuse me, Your Honor, if I could just
hand this to the Court Reporter.
THE COURT: Yes, just mark that as Court's Exhibit
No. 1.
| (WHEREUPON, Court's: Exhibit No. 1 was marked
for didentification and received into evidence.)
THE COURT: ALl right. And, also referring to Six
J. Street LLC -vs- Art Design Construction Company which
is opinion number 27107 April 14, 2012. The Supreme Court
held fhat the LLC only protects non tort fees and members
and by vicarious lability and does not insulate the
tortfeasors and self:and peféoﬂal liability for his
action. Even though it is not a tortfeasor in this
particular case, 1t's a breach of contract and I think
that séme theory would apply on bringing him into this
lawsuit personally based upon the testimony and the
deposition that I hé&e heard‘today. All right, I will be
glad to hear yoﬁ on the reconsideration on the summary
judgment as to your cloud on title and cause of action.
MR. SHERI%TE Yes, Your Honor. Yesterday on that
motion, it was off of the case that was stated by the Lis
Pendens is an absoluﬁe privilege and it has been held
that by the Court of Appeals. However, a Lis Pendens is
not a Mechanic's Lien. And, the legislature through the

intent has spécifically stated that through 29510 as well
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as numerous case law, that there is a cause of action for
damages, attorney's fees, and cost for the second 29510 as
well as under our -- the statutory scheme the award for
the obeying the partyis Mechanics Lien action is automatic
and mandatory which is held by TW Horton Builders. The
same as Eco -vs— Renaissance where it's undisputed a
Mechanic's Lien statute-is here specifically authorized-—-

THE COURT: That's wasn't brought the Counterclaim
when the Mechanic's Eien would be executed, right? '

MR. SHERIFF: Yes, Your Honor, and the last one is
specifically——-

‘THE COURT: Any other cases addresses the lien-—-—

MR. SHERIFF: ---yes, sir-—-
THE COURT: ---cloud on title?
MR. SHERIFF: ---yes, Your Honor. Those two

" mentioned it, but also specifically to that is even the

lien is distinguished and not being perfected, but after
six months there is still remedy for a party that it is
placed against. Thé:Supreme Court has to defined the
prevailing'party as one who successfully prosecutes the

action and successfully defends against it, the

‘prevailing——-

THE COURT: That would be involved -- that statute
—— that would be involved when the -- when they have

executed or foreclosed on the lien?
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MR. SHERIFF: :Well, not always, Your Honor. Your
Honor, in this one it was found for a property owner whose
complaint to dissolve the Mechanics Lien was the
prevailing party. And, where the contractor filed, the
contractor filed and canceled-—-

THE COURT: Tn that case, the contractor had
executed on -- foreclosed on the lien, is that correct?

| - MR. SHERIFF: He did not. No, Your Honor, he did
not. B

THE COURT: He did not. Okay. All right. Go
ahead. ' i -

MR. SHERIFF: He did not foreclose on the lien.

THE COURT: Okay.

:MR. SHERIFF: But it shows that there is a cloud on
title because that's why it's written through 29510 and
it's different thaniﬁhe Lisﬂ?endens. The Lis Pendens you
have to file thé Summons and Complaint within 20 days.
However, under 29510 the Mechanic Lien is a greater risk
of doiﬂg SO becaﬁse 1t clouds title for ub to six months,
so there is a difference, the legislature -- and that's
why.they put the lawlinto piécé and to show damages and
éttorney's fees and cost from the other party on the
actuéi_reason of the lien being placed or not and not just
if it is perfectéd or not.

That lien does,affect the property throughout, Your

000084
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Honor, as opposed to the Lis Pendens that's only for 20
days and the title is for six months.

THE COURT: Okay. Mr. Sheriff, you have got the
statute here, okay.u

- MR. SHERIFF: Yes, sir.
- THE COURT: All right, Mr. Wilson, I will be glad
to hear you on that issue.

MR.. WILSON: Once Cheryl Shoun, the original
counsel for Mr. Chiagkouris, filed this action seeking to
1lift the lien, she took no further action at all. I think
that YOu have got to take some affirmative steps to
enforce your rights to become a prevailing party under
that statute. In the absence of any —-—- of prosecuting her
claim to 1lift the lien---

| THE COURT: Well, I mean, she is here today to lift
themd- I mean, that was the purpose of the trial.

MR. WILSON: But, the lien is dissolved if you fail
to commence a forecibsure aétion.

THE COURT: But that's your party that filed that
lien that applies to him.

:MR. WILSONE Yes, sir, but in order to be a
prevailing party to 1lift the lien, she has——-

THE COURT: .I understénd that's why I asked Mr.
Sheriff and I pfesumed and I haven't looked at these

cases; I presumed in all of those arose after the person
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that-filed the Mechanics Lien and foreclosed on it.

.MR. WILSON: Yes, sir.

THE COURT: I don't know if that's true or not. He
says it's not. ,

MR. WILSON: - Well, and maybe I am just old and we
can all agree about that. But I am -- I still think to be
a prevailing party, you have got to take some action, go
to Court and have a ruling in your favor. There is no
ruling in their favor that this lien was unfoundéd or
anything else.

THE COURT: Well, that's’because I granted your
Summary Judgment motion against their cause of action
based upon your case so on cause of action against cloud
of title.

MR. WILSON: Sure. But in the meantime---

THE COURT: He is saying now he has a statutory
right under the statute is what he is saying. Yesterday
he didﬁ't say that. He said cloud of title.

MR. WILSON: Right.

THE.COURT: Bﬁt today he is saying, he has got a
statutory right'to have the lien lifted so that's what he
is doing here.

MR. WILSON: Yes, sir.

THE COURT: And, although it's a Counterclaim which

is involved in it.
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MR. WILSONE Sure.

THE COURT: Is that right a wrong?

MR. WILSON: Well, I agree with your analysis by
and largé except to the extend that the statute that
provides for him for éttorney's fees and---

THE COURT: I think that's strict on the execution
statute.

MR. WILSON: Sure. And, I am just not able -- let
me be frank, I can't get my mind around the notion that
theylare-entitled to any damages if they haven't done
anything to merit, you know, work through the -- there is
no prevailing—-—-

THE COURT: Well, they filed a lawsuit.

-~ MR. WILSON: But, they didn't prosecute the
lawsuit.

THE COURT: Well, they did prosecute it. They are
here today to proseCufe it.

MR. WILSON: Well-—-

THE COURT} -—-1 just granted your Summary Judgment
motion on the cloud to title and T still think that's .
right, but he has taken a different tact today.

MR. WILSON: Could I'ask Your Honor to take it
under advisement and give me a chance to get some law .
together?

THE COURT: Well———

@@4&@ 31
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MR. WILSON: 1 hate to do that?

- -THE COURT: Yeah, I can -- could probably do that,
but if I am reading his brief and listening to him, T
think he is probably correct. I wish he had taken this
tact yesterday, but I haven't read the cases. But, I will
be happy for you to send me a memorandum on that issue.

MR. WILSON: If Your Honor please, 1'd appreciate a
day or two, I won't get back tonight and get on it.

THE}COURT: Now, do you have any other motions?

MR. SHERIFF: No, Your Honor.

THE COURT: All right, now let me say this. Aé far
as'yQur damages under that, if I rule in your favor, I am
going to have -- I am going to continue the case to
receive testimony COhcerning'the damages. The only thing
that I have seen is in an email where there is $1,500 and
some odd dollérs for the posting of the lifting'of the
Mechanic's Lien.:

MR. SHERIFF: Yes, Your Honor, that's what we
couldn't get into so. . . -

THE COURT: I understand you couldn't get into it.
What T am saying is that if I rule in your favor on this
motioﬁQ——

 MR. SHERIFF: ---we will be able to provide you
with-—— - |

THE COURT: -——then I would have to -- y'all would

~n0038%
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L&M, Inc., v. Robert Yearick
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PROCEEDINGS
THE COURT: Mr. Sheriff?
MR. SHERIFF: Yes, Your Honor?
THE COURT: Are y’all here?

MR. SHERIFF: Yes, Your Honor.

THE COURT: You and Mr. Wilson, if y’all want to

- come around, 1’11 be glad to hear you on your issue of

attorney/s fees in the caée of L&M, LLC., vefsus
Robert Yearick, 2009-CP-10-5468.

Mr. Shéfiff, I héve read your affidavit, I've
read yoﬁr proposed order, concerning attorney’s fees
in the case that we tried, what, six months agov?

MR.‘SHERIFF: It was November, sir.

THE COURT: Novémber?

MR. SHERIFF: Yes.

THE COURT: Okay. About six months ago. And
you were asking for $14,975 in attorneys fees.

MR.:SHERIFF: Also, the other attorney’s fees
that include -

THE COUﬁT: Pafdbn?

MR; SHERIFF: There’s more than one. There’s
for the previous attorney, as well, Your Honor.

THE COURT: That was $5,790%?

MR. SHERIFF: Yes, Your Honor.

THE COURT: Ali iight. Mr. Wilson, you wanted

MIA PERRON, CVR-CM-M _ , -4-
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L&M, Inc., v. Robert Yearick

Motions Hearing

April 11, 2013
to address the issue of his affidavit and the legality
of the issue of some attorney's fees in this
particular case; 1is that correct?

MR. WILSON: I appreciate, Your Honor, the

privilegé of doing so. Thank you, Your Honor.

He relies upon the case of -- I refer to it as

EFCO v. Renaiésance, as the case that he tendered,

that he relies upon for a claim of attorney’s fees.

EFCO basically -- and if Your Honor would allow
me. EFCO dealt with a lien one and then a lien two.
The parties foreclosed on lien two. The defendants

got lien oné dismisséd and got attorney’s fees for
lien one, even though the claim of lien one had
carried over to lien two.

THE COURT: Right.

MR. WILSON: This case is -- I submitted a
chronology ¥— is a liﬁtle bit different in on July the
7th, ‘09; my fellow filed his mechanic’sAlien. August

the 28th, ‘09, 29th, ‘09, Carol Shannon [phonetic]

filed a déclaratory judgment action seeking to

dissolve or 1ift the lien. She couldn’t barely get
certified so she had to do it by publication over the
winter, énd in March of ‘10, I filed an answer and a

counterclaim. The answer denied her claim to 1lift the

Vlien, didn’t seek to enforce the lien, and it also

MIA PERRON, CVR-CM-M _ -5-
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April 11, 2013
included counterclaims, one for.contract and one
for -- déclaratory lien.

Now, the reason I didn’t attempt to foreclose
the mechanic’s lien,.which it was more than six months
after the filing of the lien, I also filed a motion to
dismiss at that same time,-March of “10. Things
roéked along. Mr. Sheriff was -- became substitute
counsel I believeAin 2012 in the case, well after any
possible action coula'have been taken on the
meChaﬁié’s lien.

My first position and argument, Your Honor --

and thank you again for hearing this, is that the EFCO

case 1s different from this case. The EFCO case
involved a motion to dismiss a foreclosure or a lien
after aﬁother foreclosure had started. In this case

no foreclosure was ever brought. There was never an

adversarial proceeding to enforce the mechanic’s lien

filed in July of '09. For that reason, I think the
EFCO case is aistincf'from‘this case in that this case
was‘preéented purely a contract action, a collection
action, in effect to -- Your Honor, should not call
into play the statutory provisions for attorney’s
fees. That’s my first position.

My secbna positibn'is that if Your Honor does
decide that EFCO applies to this case, there are two

MIA PERRON, CVR-CM-M . -6-
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subparts to>fhis argﬁment. Forgive me for --
THE COURT: Wait a minute. Do you have a copy
of the case?
'MR. WILSON: I do --
THE COURT: Because it’s been six months since
I’ve heard this casé.
[Whereupon, Mr. Wilson proffers documents to the

Court]

THE COURT: Direct me to the Renaissance part

of the case where you’re talking about, if you would,
Mr. Wilson,‘please, sir.
MR. WILSON: It says, facts, August, ‘01,

Renaissance fired a contractor. February 4th, 02,

EFCO filed a mechanic’s lien. That’s lien one.
That’s on the front page, Your Honor.

THE COURT: Okay.

)

MR. WILSON: Page 2 it says that on June 10,
‘03, EFCO files a new mechanic’s lien number two. The
sum allegedly included amounts of the lien one.
Renaissance then filed a motion for summary judgment
going back égéinst lién one. Okay? No foreclosure on
lien oné;

TQE COURT: ©Okay. There was no foreclosure.
Then filed another lien?

MR. WILSON: And the second lien goes forward.

MIA PERRON, CVR-CM~M ' -7-
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April 11, 2013
And duriﬁg the period of this case, the second lien is
still pending.
THE COURT: Okay.

MR. WILSON: It hasn’t been adjudicated.

Renaissance, based upon the defendant dissolving the

lien, files an affidavit for attorney’s fees, which

are granted.

THE COURT: Right.

MR.' WILSON: But in this case no -- the motion
-- I made the motion for summary judgment -

THE COURT: Right.

MR. WILSON: -- to dismiss the lien.

THE COURT: Right.

MR, WILSON: They didn’t -- they never did

anything'affirmative to dismiss the lien. For that

"reason, T don’t think EFCO applies, Your Honor.

THE COURT: Okay. All right.

MR. WILSCN: Aﬁd'then>on number two --

THE COURT: What's your -- what’s your other
argument?

MR. WILSON: Excuse me.

THE COURT: What’s your other argument,
Mr. Wilson? '

MR. WILSON: My other argument is if you do

apply EFCO, Your Honor, first of all, that means it is

MIA PERRON, CVR-CM-M -8-
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a mechahic’§ lien case that Your Honor heard --

THE COURT: Riéht.

MR:. WILSON: - in which case Your Honor has to
enter in and determine who was the prevailing party.
And the pléintiff, thch is Mr. Sheriff’s group --
person,>excﬁse me, entity. The plaintiff got zero,
the defendant got $33,000. That was Your Honor’s
instruction from the bench. His original claim was --

THE COURT: That was on the counterclaim; right?

MR. WILSON: Yes, sir.

THE COURT: Right.

MR. WILSON: And the statute that talks about
attorney’s fees says there is a final -- in the
calculation of the final verdict, you have to take
into account compuléory'counterclaims. If you take
into acCount}my compulsory counterclaim in your ruling
from the bench on it, of $33,000, that’s closer to
forty-eight than it is closer to the zero of his, I’'m
the prevailing party, I'm entitled to the attorney’s
fees. They'ré looking for $19,000 for getting
overwhelming -- prevailing on a mechanic’s lien
that was never foreclosed, Your Honor, that I made

the motion to dismiss. I respectfully submit that

I’11 accept -- I don’t have an affidavit, but I’11
accept -- I’1l reduce my attorney’s fees to what
MIA PERRON, CVR-CM-M ' -9~
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they’'re claiming, Your Honor. That’s point number
one.

Point number two is that their affidavits are

deficient. Can I direct you to a certain'part of this

' case, . Your Honor? They have to show --

THE COURT: Let me look at the affidavit.

MR. WILSON: Yes, sir. |

THE COQRT: They’ve got 59.9 attofney fee hours
at two fifty per hour and 5.2 on a paralegal. Let me
see. Do?they address the successful:rate'of the
lawsuit, as Qell as —-

MR. WILSON: No, sir.

THE COURT: -- the amount in the community?

MR. WILSON: Well, he does say that. But as

“ Your Honor knows, there are six --

THE COURT: Where does he say that?

MR. WILSON: I think he says --

THE COURT: Okay. Normal and customary, under
paragraph 11.

MR. WILSON: Yés, sir.

THE COURT: Okay. Why is it deficient?

MR. WILSON: Well, if Your Honor look at page --
the next to thé last page it says, attorney’s fees

awarded on the case. There are six factors: nature,

~extent and difficulty, time necessarily devoted to the

MIA PERRON, CVR-CM-M ' -10-
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case, professional standing of counsel, contingency bf
compensafion, beneficial resultrobtained, the
customary fees for similar services.- The attorney’s
fees -- the time .for contesting the attbrney’s fee
elapsed long before Mr.vSheriff got in the case.
Nothing he could have done, Your Honor, could have
resulted:in a favorable dismissal of the lien because
it was already dead. It was road-kill. f put a
bullet in the‘roaa—kiil-when I madeAmy motion to
dismiss it.

Néw;'I have anbther difficulty wifh his
affidavit, Your Honor. It says at the third paragraph
on that -=- the next to the lasf page, Your Honor.

THE COURT: Okay.

MR. WILSON: It says: 1n this case the circuit
court considered each of the requisite factors,
and the fecprd supports the Court’s findings.
Initially -- and this is Goolsby -- initially, we note

Renaissance provided a detailed time sheet outlining

the time spent on and the‘task performed for this
case. |
~It’:s here, Your Honor. Right here [indicates].
There’s no detailed time sheet. There’s no
support for it. There’s nothing that éupports the

notion that Mr. Sheriff or his predecessor in this

MIA PERRON, CVR~-CM-M ~-11-
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case in any way did anything that resulted in the

dismissal of the case. How can I possibly argue about

the detailed time sheet without a detailed time sheet?

" Which goes me back -- which carries me back to my

first observation, which that -- was that Mr. Sheriff
got in the cése after thé lien was dead, aftér it was
road-kill. How canvhe élaim the kill? How can he
take home the road—kill and make supper?

‘THE;COURT: Refresh my memory procedurally about
the case. Okay? |

MR. WILSON: Just .4in 7/07/09, lien filed.

‘ August 28th or 29th, I can’t remember which, Carol

=

Shannon --

THE COURT: All right. The lien was —-- the lien
was filed by L&M?

MR. WILSON: The lien was filed by Mr. Yearick.

" THE COURT: Yearick. Excuse me.

MR. WILSON: Yes; sir.

THE- COURT: Lien filed by Mf. Yearick; right?

MR. WILSON: I think it might -- if Your Honor
please, I did a little chronology of this thing.

THE COURT: I would love to look at it, because
I'm trying to refresh my memory. I remember it about
he was collecting all these items up and down the
eastern seaboard and stored them and put them in the

MIA PERRON, CVR-CM-M : -12-
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building.

[Whereupoh, Mr. Wiléon proffers-documents to the

Couft} |
| THE COURT: Okay. Thank you, so very much.

MR. WILSON: Your Honor, 7/07/09 is when Yearick
files his mechénic’sAlien.. 8/28/09 is when attorney
Shannon files his action seeking -- it’s a declaratory
judgment‘actibn. It’s not a foreclosure of judgment
--.of mechanic’s lien. 10/07/09 is when the deadline
for"filing the suit to enforcé the mechénic’s lien.

After_that date; the mechanic’s lien is a dead duck.

"Road-kill, as I keep calling it.

THE COURT: What is it? They’ve got one year;
is that correct?

MR. WILSON: Yes, sir.

She had not filed anything to enforce the
mechanic’s lien. She had filed something to dissolve
it. .

THE COURT: Right.

MR. WILSON: 'Then on 12/21, you know, as I said,
he was -- apparently, they had to get cert by
publication. In March of ‘10, I.filed an answer and a
counterclaim. I also filed a motion to dismiss the
action to moot -- for mootness(on the mechanic’s lien.

Never been foreclosed. As I said, it’s absolutely

"MIA PERRON, - CVR-CM-M -13-
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moot. In April I get a reply to the counterclaim. 1In
January there’s an ordér substituting écotty Sheriff
as counsel. Scotty Sheriff gets in the case, Lord, I
don’t know -- I couldn’t count on my feet -- some year
and change, almost two years, affer the mechanic’s
lieﬁ is dead. Since I don’t have a -- since I don’t
have a detailed time sheet that says'what he did that
resulted:-in a beneficial result for his client, I can
only infer, from the fact that he got in the case
after the death of thé mechénic’é lien, that nothing
he_did'was beneficial for his client with regard to
dismissing the attorney’s fee -- the mechanic’s lien.
I’'ve got another case. May I show it to Your
Honor?
THE COURT: Yes, sir.
MR. WILSON: Walt McIntosh -- Jack McIntosh, the

lawyer, had Sandy Stern and Jim Logan in front of him

- arguing about mechanic’s liens and --

[Whereupon, Mr. Wilson proffers documents to the

Céurt]
- MR. WILSON: -- mechanic’s lien and attorney’s
fees. And Jim Logan -- in this case Jim Logan got an
- offer of .half the amount due -- the total amount due,

and Logan told Sandy Stern that he wasn’t going to
take it unles$s he got attorney’s fees. ©No foreclosure

MIA PERRON, CVR-CM-M . -14-
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had been commenced yet. So he doesn’t get the

" attorney’s fees voluntarily from Sandy Stern. He

starts a foreclosure action. Lawton gives him the

attorney’s fees. He goes to the Court of Appeals and

" they say, well, because there was an offer, because in

effect the lien could have been dead, didn’t need to
be foreclosed on, didn’t need to be foreclosed on,
because ‘there was an offer to pay it off, those

attorneys -- they went through the attorney’s fees

- and --

THE COURT: Well, doesn’t the statute require an
offer and a rejection-and then you’ve got to go above
that and below that to prevail?

MR. WILSON: I have that statute with me, too,

-+ Your Honor.

"THE COURT: That’s okay. But go ahead.

MR. WILSON: Well, it says that they may -- it’s
in the -- they may follow tﬁat procedure.

THE COURT: Right.

MR.. WILSON: But it says that if they don’t,
then the Court looks at what the prayer of the
plaintiff is and the prayer of the defendant.

THE COURT: Right.

. MR. WILSON: And the prayer for the plaintiff

- was Zero.

MIA PERRON, CVR-CM-M -15-
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THE COURT: - Okay.

MR. WILSON: And I'm the defendant, and my
prayer was for forty-eight grand. And Your Honor
found for me,at’thirty—three: So I'm closer to the
ultimate -- the final verdict that was determinéd in
that statute, Your Honor. 1I’'m closer to the -- my --
the final verdict was closer to my asking price than
it Qas to theirs. And for that reason, again, I would
suggest that I’'m the'pfeﬁailihg party.

THE COURT: You shouid received the attorney’s
fees?

MR. WILSON: I should get the attorney’s fees.
And they’re asking for twenty grand and I’11 take it.

THE COURT: Okay. All right. Anything else?

MR. WILSON: That’s all I have.

THE COURT: All right, Mr. Sheriff. 1’11 be
glad to hear you.

MR. SHERIFF: Yes. Thank you, Your Honor.

Your Honor, in- taking piece by piece what |
Mr. Wilson was statiﬁg on there: under wrongful
actions, wrongful liens, there’s a couple of different
parts there, Your Honor. It’s not so much a matter of
the éollateral items involved. As it’s shown in much
case law, the EFCO case, as well as --

THE COURT: Well, do you think»you’re entitled

MIA PERRON, CVR-CM-M -1l6-
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to attorney’s fees by statute?

MR. SHERIFF: By statute and cése law, Your
Honor.

THE COURT: All righf. By what statute?

MR. SHERIFF: By statute of the wrongful filing
of liens, 29-5-10, 29-5-15. And throughout that
statute, Your Honor, it speaks about attorney’s fees
for -- and you/re right. Partially -- |

THE COURT: But there wasinever any finding that
the statute was wrongfully filed, was there?

MR. SHERIFF: Yes, Your Honor. Well, Your
Honor, that’s what we -- that’s_what we were tryiﬁg to
do before summary judgment was issued on it is --

THE COURT: Weil, I qnderstand. But there’s
never been any court finding about whether it was
rightful or. wrongful filing, has there?

MR. SHERIFF: I don’t believe that we were able
fo be heard on that statute, Your Honbr.

THE COURT: All right. So that determination
has néver been made; right?

MR. SHEBIFF: Not -- from my understanding, we
did have some discussion on it. But I don’t believe
ﬁhat section was ruled on, Your Honor.

THE COURT: All right. So and why would you.be
entitled under that theory, since there’s never been

MIA PERRON, CVR-CM~-M . -17-
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any finding by the Court, that there was a wrongful
claim filed? Really, it expired.through time.

MR. SHERIFF: Well, Your Honor, that’s only
partially correct. The case law states in there that
wrongful filing of attorney’s liens is not a vehicle
for cont;actual claims. That opens the door for
anyone,‘any éontractual claim, to go file a mechanic’s
lien. That’s not what that’s for. That’s why thére’s
sbecificvpunishments, that are costs and attorney’é
fees and daméges in heré, because you cannot just.for
any contract claim go cloud someone’§ title for their
propérty. I have a memorandum in suppor£ of this that
——,I submitted one right before fhe trial, now, and I
have another copy right here, that states how
specifically the cases, EFCO, as well as Sea Pines
and -- and there’s a couple —--

May I approach, Your Honor?

THE COURT: Yes, sir.

[Whereupon, Mr. Sheriff proffers documents to
ﬁhe Court]

MR. SHERIFF: -- a couple of other cases that,
in fact, show that the wrongful filing of mechanic’s
liens are not the way to go ébout contractual claims.
And even if the contractual claims are met, that
should have no bearing on wrongful filing of

MIA PERRON, CVR-CM-M ‘ , -18-

000054




FORM C-100 - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

L&M, Inc., v. Robert Yearick
Motions Hearing
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attorney’s fees because what that, in fact, does is it
clouds the title and prohibits the employment of the
property --

THE COURT: I don’t remember any testimony about
any difficulty of the propérty owner because of that
possible cloud on the title. Because it expires by
statute after one year if it’s not foreclosed on.

MR. SHERIFF: Exactly, Your Honor. But --

THE COURT: Is that correct.or incorrect?

MR. SHERIFF: .Well, bnly partially correct, Your
Honor.

We tried at the beginning, but you ruled in
summary judgment against us. Do we could not put on
the testimony for the damages, which we would be happy
to do so, Your Honor.

THE COURT: Okay. What’s your other theory of
éttorney’s fees?

MR. SHERIFF: Well, the failure for the wrongful
attofney’s fees is based off of, if there’s a wrongful
lien on the property through the case that he said,
EFCO. It shows that there are -- the amounts --

THE COURT: Well, let me -- iet me ask you this,
Mr. Sheriff. How can there be a wrongful lien filed
by Mf. ﬁrich when he was successful in his contract

action to the tune of $33,000 against your client?

MIA PERRON, CVR-CM-M -19-
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-MR. SHERIFF: Your Honor, because --

THE COURT: How,éould that possibiy have been a
wrongful filing --

MR. SHERIFF: Because the --

THE COURT: -- even though it wasn’t foreclosed
bn?.- |

MR. SHERIFF: Becausé thevcbntractual lien, by
stétute.and'by case law, 1s not allowed to bé filed
agaiﬁst‘é contractual claim. Wrongful liens are based
only off the structural erection of property; and the
fixtﬁres‘of property that are being built, and not
about contractual claim. It states clearly in case
law. And in almost all of these cases, 1t’s stated
clearly that it cannot be a vehicle for contractual
claims. They’'re two separate entities. That’s why
theré’s épecific punishments on wrongful filing of
claims, because --

THE COURT: Well, paft of his claim -- part of
his claim, if I remember, was a contract to refurbish
Henry’s;_right? |

MR; SHERIFF: Exactly right. It was for —-

THE COURT: And part of that was his time and
labor; correét?

MR. SHERIFF: ‘Yes, Your Honor, which cannot be
for this.wrongful lien —--

MIA PERRON, CVR-CM-M A -20-
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THE COURT: If you’vé got time and labor he put
into refurbishing Henry’s, why wouldn’t that be a
legitiméte ﬁechanié’s lien?‘

MR. SHERIFF:  Because mechanic’s liens are very
specific in nature. AThey are for the erection and
they are for the building of the property, not
decorating it —

THE COURT: So you don’t think they’re for labor
performed 5n-the property --

MR. SHERIFF: No.

’ THE COURT: Yoﬁ don’t think refurbishing is
labor and doing’something -
| MR. SHERIFF: There’s no —-

THE COURT: -- to improve the property?

MR. SHERIFF: -- there’s no refurbishing, Your
Honor.

THE COURT: It was refurbishing by the interior;
puttinglin new --

MR. SHERIFF: It was curtains --

THE COGRT: -— tables, chairs, walls. I don’t
remember if they --

MR. SHERIFF: It was —--

THE COURT: -- redid the wallpaper or not.

MR. SHERIFF: 'NQ, sir.

You knéw what? ,If wés curtains, it was chairs,

MIA PERRON, CVR-CM-M 4 S -21-
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it was silverware, it was antlers, it was mirrors.
That -- |

THE COURT: Okay.

MR. SHERIFF: -- that is completely decorative
in nature and does not rise to the fact of having it
for a mechanical lien, Your Honér.

And it'states speéifically ;— there’s other
cases, as well, that show that buildings and the dirt
around 1t, to constfuct the building is not enough.
And it’é very specific in nature'on what can be done
and what is considered cdntractually available to
ereét énd fof the structure, Your Honor.

THE COURT: Go ahead. 1I'm listening.

MR. SHERIFF: It is very specific on that.

And decorating items is not to the rise of being
able to file_a mechqnic’s lien. 1It’s not anyone that
goeé inltheré and changes out some of the curtains can
go bind the property. And that binding of the
property can cause other damages, and that’s not what
this tool is used for. And it stateé specifically,
statutorily and case_law, in all the case law, that
that’s pot the reaéon for that action, Your Honor.

THE COURT: Okay. Anything else?

MR. SHERIFF: One more item. And --

'THﬁ COURT: Anything else, Mr. Sheriff?

MIA PERRON, CVR-CM-M . . ‘ -22-
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MR. SHERIFF: Yes, Your Honor, one more item.

And even though, as Mr. Wilson pointed out, that

he voluntarily -- or by statute that it went aWay,

under Cedar Creek Properties and Cantalou [phonetic],

it shows fhat even though it can be offensively taken

off, it does not relieve thelperson from the damage of
the iien"because it doesn’t cloud the property. 1It’s

not the same as filing a lawsuit.

THE COURT: I don’t remember any testimony at
all abouf any damage that ydur client may have
sufferedras a result of the lien being filed.

MR. SHERIFF: Well, Your Honor, we —-

THE COURT: He didn’t try to sell the property.

MR. SHERIFF: Your Honor --

THE COURT: I remember no testimony whatsocever.
I don’t even remember it being addressed by the Court.

MR; SHERIFF: Yes, Your Honor, because we -- we
had the witnesses here and then‘you ruled against us
and we were ﬁot éllowed to have those people testify
to that nature. And if -- and we tried to go into
that portion but it was bréught up that we were not
allowed fo cross over into that section of damages,
Your Honori 7

THE COﬁRT: Okay. Anything else?

MR. SHERIFF: ©No, Your Honor.

MIA PERRON, CVR-CM-M -23-
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THE COURT: Mr. Wilson, very briefly.
MR. WILSON: Yes, sir.

Your Honor, Pond Place Partners v. David Pool

was thelbasis of Your Honor'slruling. I only have one
copy of that case with me. If Your Honor please, I'1l1l
beAglad to‘hénd it up to you. |

THE COURT: No. That’s okay.

MR. WILSON: That case shows lis pendens and all
filed —- I’ve lost it, to@.

THE COURT: ICm'sofry. What?

MR. WILSON: I’'ve lost it, too -- I apologize.

[Whereupon, Mr. Wilson reviews documents]

Pond Place Partners was that case that said that
you couid not bring an action for slander of title for
filing lis pendens and mecﬁanic’s liens. I meén, that
was the basié of Your Honor’s ruling. That’s why Your
Honor didn’t hear any testimony. That’s.why it was
dismissed.. That’s why Mr. Sheriff is getting farther
afield than he needs --

THE COURT: The motion for attorney’s fees is
denied. ‘ |

Mr. Wilson, if you’ll send me a proposed order,
please, sif, laying out the facts of the case --

MR. WILSON: Yes, sir.

THE COURT: —f'and the basis of why you do not

MIA PERRON, CVR-CM-M ‘ -24-
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think tﬂe attorney’s fees are appropriate.

MR. WILSON:_ Thani you, Your Honor.

THE COURT: And let me say this. The issue of
wrongful lien I don’t think was ever adjudicated.

Okay? So I don’t think there’s any basis for

attorney’s fees. And whatever else you feel is

appropriate, put in the order, please. Thank y’all

very much.
MR. WILSON: Thank you, Your Honor.
MR. SHERIFF: Thank you, Your Honor.

'[HEARING CONCLUDES AT 10:14 A.M.]

N
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STATE OF SOUTH CAROLINA )

) IN'THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )  2009-CP-10-5468 = . =3
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L & M, LLC, ) - S G
) CEE
Plaintiff, ) | =T 7
) PROCEDURAL CHRONOLOGYsZ — &7
o ' . ) —f Py
V3. . ; ‘ = S
Robert W. Yearick, )
)
Defendant. )
)

The following chronology in this action appears in the records of the Clerk of Court,

Charleston County:

7/07/09 Yearick files Notice of Mechaﬁic’s Lien (Yearick never filed an action to
foreclose); deadline to foreclose Mechanic’s Lien: 90 days from date of filing

8/28/09 Atty Shoun files this action in Common Pleas to dissolve Yearick’s Notice of

: Mechanic’s Lien

10/07/09 Deadline for enforcement of Mechanic’s Lien. Yearick brought no action for
foreclosure by this date, so there could not have been any adversarial
proceeding on which Plaintiff could “prevail.”

12/21/09 Order for Service of Summons/Complaint by Publication

3/25/10 Defendant Yearick files Answer, Counterclaim

3/25/10 Defendant Yearick files Motioh to Dismiss Plaintiff’s action due to mootness,

- because deadline for enforcing Mechanic’s Lien by foreclosure expired 6
months earlier.

4/21/10 Plaintiff replies to Yearick’s cQunterclaims‘

1/17/12 Order substituting Atty. Sheriff as counsel for Plaintiff
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