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STATE OF SOUTH CAROL
IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON

- Tanya Bennett, as Next Friend of Docket No.: 2011-CP-32-2282
Mykelvion Thurmond, a minor,

Plaintiff,

V.
ORDER

Scott Augustine, MD and Lexington
County Health Services District, Inc. d/b/a
Lexington Medical Center,

Defendants.

THIS MATTER COMES BEFORE MEon motfén of thé“éttbme;i’br the
Defendant for an Order striking the name of Scott Augustine, MD fro;n the captz;on on the
ground ltha't he has not been served and is not a proper party defendant, as he was an
employee of Lexington County Health Services District, Inc. d/b/a Lexington Medical
Center durmg the times alleged in the Complaint filed in this action. |

THEREFORE itis

ORDERED, with consent of the attorney for the Plaintiff, that the name ét

Augustine, MD be and is stricken from the capt1on / ﬁ ’ 1 Mi
%W%/

Cmfult Judge of the Eleventh Jud1c1a] Circuit
27 T /2

('Dé““bzé" ,.South Carolina A /(43%7/{ , ' 6[/

Date: \jf;b) U.ﬂ"s/'! 2:/_ 2612 .




I SO MOVE.

M/%«»

I CONSENTx:—’
/i

(/ /\a‘._—-——’

Weldon R. Johnso

. Barnes, Alford, Stork & Johnson LLP
Post Office Box 8448 '
Columbia, SC 29202-8448

Attorney for the Defendants

Edward L. Graham, Esquire
Graham Law Firm, PA

Post Office Box 550
Florence, SC 29503
Attorney for the Plaintiff




ORIGINAL

STATE OF SOUTH CAROLINA- . ..._) - IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON e — ,:‘_), ELEVENTH JUDICIAL CIRCUIT

)
Tanya Bennett, as next fnendﬁjt} HAY 15 A) i) ULClVll Action No: 2011-CP-32-2282
Mykelvion Thurmond, a minor,

Plaintiﬁ‘,":‘w -; .':' ! ':" ~,‘ g'\':“G ‘
' L‘ - \!I‘.:J‘ ! \)'\!. .)u- - ORDER

V. )

| )

Lexington County Health Services )
District, Inc. d/b/a Lexington Medical )
Center, )
Defendant. )

)

This matter came before the Court on March 11, 2013 upon the Motion for Summary

Judgmcnt filed by Defendant Lexington County Health Services District, Inc. d/b/a ‘Lexington -

Medical Center (“Lexington Medical Center”). Present at the hearing were Edward Graham,
Esquire, counsel for Plaintiff Tanya Bennett, as next friend of Mykelvion Thurmond, a minor

(“Plaintiff”), and Weldon Johnson, Esquire, and Emily Brown, Esquire, counsel for Lexington

Medical Center. After considering the law, the briefs filed by the parties, the arguments of

counsel, and all matters submitted, Lexington Medical Center’s Motion for Summary Judgment
is GRANTED. | |
, _ FACTS

On July 23, 2001, Mykelvxon Thurmond was born to Plaintiff Tanya Bennett at
Lexington Medical Center, a governmental healthcare entity, and delivered by Dr. Scott
Augustine, 5 physician employed by Lexington Medical Center. At delivery, Dr. Augustine
stated to Plaintiff “[o]ops, I hurt his arm.” Bennett Deposition, p. 41, lines 7-23. On August 21,
2001, Plaintiff called Lexington Medical Center in Swansea to obtain an orthopaedic referral for
the injury to Mykelvion’s arm. In October 2001, Dr. David Redmond, a physician at Midlands
Orthopaedics, evaluated and tested Mykelvion’s brachial plexus nerves. On December 5, 2001,
a doctor at Midlands Orthopaedi_cs advised Plaintiff that Mykelvion’s “particular deficit was
indicative of marginal recovery.” On January 11, 2002, Plaintiff met with and authorized David
Betts, an attbmey in Columbia, South Carolina to receive Mykelvi-on’s medical records. On
January 25, 2006, McWhirter, Bellinger and Associates requested medical records from Dr.
Augustine with Plaintiff’s permission. On February 6, 2008, a doctor at Emory Orthopaedics



. Center noted “according to his mother at three months of age it sounds like [Mykelvion] had an

. EMG and the mother thought there would be no nerve regeneration at this time.” Plaintiff

commenced this medical malpractice action on June 17, 2011. On September 13, 2011, the

Summons and Complaint were served upon the Defendants. '
STANDARD OF REVIEW

Summary judgment is proper when there is no genuine issue as to any material fact and

the moving party is entitled to judgment as a matter of law. See Rule 56(c), SCRCP; Pittman v.
Grand Strand Entertainment, Inc., 363 S.C. 531, 536, 611 S.E.2d 922, 925 (2005). In
determining whether any triable issue of fact exists, the eviaencé and inferences which can
reasonably be drawn therefrom must be viewed in the light most favorable to the .nonmoving
party. McNair v. Rainsford, 330 S.C. 332, 341, 499 S.E.2d 488, 493 (Ct. App 1998). “[]n
cases applying the preponderance of evidence burden of proof the non-movmg party is only
requlred to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.” Hancock v. Mid-South Carolina Management Co., Inc., 381 S.C. 326, 330, 673
S.E.2d 801, 803 (2009). |
DISCUSSION

The South Carolina Tort Claims Act (SCTCA), S.C. Code Ann. § 15-78-10 et seq., (Rev.

2005) is the exclusive remedy for any tort committed by an employee of a govemmentél entity.

The SCTCA is applicable in this case because Lexington Medical Center is a governmental

healthcare entity. Except as provided in S.C. Code Ann. § 15-3-40, a claim is barred under the

SCTCA unless it is “commenced within two years after the date the loss was or should have been
discovered.” S.C. Code Ann. § 15-78-110. S.C. Code Ann. § 15-3-40 provides a general
exception to the two year statute of limitations for minors. If a person is under the age of
eighteen at the time the cause of action accrued, then “the time of the disability is not a part of
the time limited for the commencement of the action .. ..” S.C. Code Ann. § 15-3-40.

The tolling provision for minors in Section 15-3-40 is more specifically limited by S.C.
Code Ann. § 15-3-545(D), which limits the period of tolling to seven years for medical
malpractice actions involving minors. Section 15-3-545(D) “demonstrates that, while the
legislature was concerned with increased exposure to claims created by the tc;lling Statute, the
legislature was not willing to completely abandon the protection given minors by the tolling
statute.” O'Tuel v. Villani, 318 S.C. 24, 455 S.E.2d 698 (Ct. App. 1995), overruled on other



grounds by I'On, L.L.C. v. Town of Mount Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000) The

statute provides in part:

(1]f a person entitled to bring an action against a licensed health
care provider . . . is under the age of maJonty at the date of the
treatment, omission, or operation giving rise to the cause of action,
the time period or periods limiting filing of the action are not tolled
for a period of more than seven years on account of minority.

S.C. Code Ann. § 15-3-545(D). .

Here, the date of Mykelvion’s birth injury was July 23, 2001. . Under Section 15-3-545,
any claim by Mykelvion would be tolled for seven years after July 23, 2001. The two year
statute of limitations began to run on July 23, 2008. Therefore, Plaintiff was requlred to bring
the actlon by July 23, 2010. Plaintiff’s action, filed June 17,2011, was not timely.

Plamtlﬁ' argues her Complaint was timely filed because she did not discover the full

' ‘extent or permanency of Mykelvion’s injuries until several years ‘after his birth. Plamtlff relies *

on the affidavit of Dr. Redmond, in which he states he would not be able to tell if the injury was
permanent until Mykelvion was eighteen to twenty-four months old.

Under the discovery rule, the statute of limitations begins to run when a cause of action
was dlscovered or reasonably ought to have been discovered by exercise of reasonable diligence.
See Id. “The exercise of reasonable diligence means simply that an injured party must act with
some promptness where the facts and circumstances of an injury would put a person of common
knowledge and experience on notice that somie right of his has been invaded or that some claim
against another party might exist.” Id. (quoting Snell v. Columbia Gun Exchange, Inc., 276 SC
301, 303, 378 S.E.2d 333, 334 (1981)). “The date on which discovery should have been made is
an objective, not subjective, question.” Id. (quoting Joubert v. South Carolina Dept. of Social
Services, 341 S.C. 176, 191, 534 S.E.2d 1, 9 (Ct. App. 2000). Furthermore, “the fact that the
injured party does not comprehend the full extent of his injuries is immaterial.” Knox v,
Greenville Hospital System, 362 S.C. 566, 608 S.E.2d 459 (Ct. App. 2005).

Plaintiff’s Cdmplaint is barred by the application of S.C. Code Ann. § 15-3-40 and S.C.

Code Ann. § 15-3-545(D); therefore, Plaintiff’s claim need not be addressed under the discovery -

rule. However, even if the discovery rule were to apply, this Court finds that there is sufficient
evidence to establish that Plaintiff was on notice Mykelvion suffered an injury at birth during the

first six months of his life.

N
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SILED
ORDER

For the reasons stated above, it is therefore ORDERED that Lexingtdis MéfcAlSCedtetts 40
Motion for Summary Judgment is GRANTED.

, B..n 5 CrnndGG
AND IT IS SO ORDERED. CLi )i- e 'f",'
L \u :(u.\)N

ALISON RENEE LEE
Presiding Judge

: Columbia; South Carolina
May )3,2013
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vs.
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Defendant(s) )
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STATE OF SOUTH CAROLINA 4 271y INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON + t= )~ ELEVENTH JUDICIAL CIRCUIT
) C/A NO.:
RETEN L R Y
Tanya Bennett, as Next Friénd of~ '
Mykelvion Thurmond, a minor. ey

Plaintiff,

\Z SUMMONS

County Health Services Dlstnct Inc. d/b/a
Lexington Medical Center, j

5‘ “%D

)

)

)

)

Dr. Scott Augustine, M.D. and Lexington. )
)

)

)

)

2@“@?32@228

Deferidantﬁ.

-TO THE DEFENDANT(S) ABOVE-NAMED: -

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
of which a copy is herewith served upon you, and to serve a copy of your answer to the said
Complaint on the subscribefs at their office in Florence. S.C., within thirty (30) days after the
service hereof, exclusive of the day of such service; and if you fail to answer the Complaint wnhm
the tlrne aforesaid, Judgment by default will be rendered agamst you for the relief demanded

therein,

GRAHAM{ LAW FIRM, P.A.

BY:

Edward L. Graham
Mary H. Watters

383 W. Cheves Street
Post Office Box 550
Florence, S.C. 29503

Attorney for Plaintiff
“June 8, 2011 '




» iy
STATE OF SOUTH CAROLINA {1 K1) 1N THE courT OF COMMON PLEAS

COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
) > 3 4pNo-
Tanya Bennett, as Next Fnend of . T A r\)_a .

Mykelvion Thurmond. a minor,

P]amntf.

COMPLAINT

V.
(Jury Trial Requested)

Dr. Scott Augustine, M.D. and Lexington
County Health Services Dlsmct Inc. d/b/a
Lexington Medlcai Center :

)
)
)
)
)
)
)
)
)

2@?1CP32®Z?8

COMES NOW Plamtlff complamm0 of Defendants above named and would show urito

Defendants

theﬁCourt as follows:

I. Plaintiff Tanva Bennett is a citizen and resident of Lexington County, South

Carolina, and brings this action as Next Friend of her son, Mykelvion Thurmond, (hereinafter
“Mykelvion”). B 'A 4 ‘ .

2, Defendant Scott A’uoustine M.D. (hereinafter, “Dr. Augustine”) is. upon
information and behef now a citizen and resident of Sampson County North Carolina, who was,
upon information and behef, at all times relevant to this action, a physician duly licensed to
practice medicine within the State of South Carolina.

3. Defendant Dr7 Augustine held hirnseh" out to the public as having specialized
knowledge, training and experienee for the provision of high quality obstetrical and

8ynecological care.

4. At relevant times Defendant Dr. Augustine maintained an office in Lexmgton

South Carolina, for practice of obstetrics and gynecology.

1




S. Upon information and belief, Defendant Dr, Augustine was at all relevant times
an employee of Defendant Lexington County Health Services DlStl“lCt Inc. d/b/a Lexmgton

Medical Center (heremafter “Hospital™).

-

6. Defendant Hospital is, upon information and belief. a hospital corporation which
owns and operates hospital(s) in Lexington County. South Carolina. including Lexington

Medical Center.

7. Defendant Hospital holds itself out to the public as having specialized facilities,

equlpment and staff to facxhtate the prowszon of hlgh quahty obstetrlcal care. ‘Said Defendantis

named as a party to thlS actzon by virtue of the acts and/or omissions of its employee(s) and

10

agent(s), within the course and scope of their respective employment and agency, for which it is -

hable to Plaintiff under the doctrine of r respondent superior.

! ' ' o
8. Prior to July 23, 2001. Tanya Bennett, mother of Mykelvion Thurmond, became

-pregnant and submitted herself to the care and attention of certain Defendants, primarily Dr.

Augustine, for pre-natal and obstetrical care. '

9. On July 23, 2001, Defendant Augustine attended the deiivery of Mykelvion
Thurmond, son of Tanya Bennett, at Lexington County Medical Center in Lexington County,
S.C.

10.  Mykelvion T};unnond was a healthy baby prior to July 23, 200‘1, when his
mother, Tanya Bennett, was admitted to Defendant Hospital. |

1. . Dr. Augustine took charge of the health care of Tanya and hgr baby upon Tanya’s

admission to Defendant Hospital.




12, The Defendant Dr. Augustine owed Tanya Bennett and her son a dutv of
providing obstetrical care and attention consistent with generally accepted standards of
obstetricians acting under similar situations.

413. Defendant Hospital owed Tanya Bennett and her son, Mykelvion, a duty of

providing obstetrical nursing and support services, labor and delivery nursing and support

services, and newborn care and support services consistent with generally accepted standards of

hospitals, nurses and support staff acting under similar situations.

14, Defendants breached their duties of care to Tanya Bennett and her son

Mykeivnon and were Jomtly andAconcurrenﬂy negligent, reckless, wxllful wanton, andfor .

. otherwise wrongﬁll in thelr care of them and attention to them, as a direct and proximate result of
which Mykelvion sustained severe bodily injuries, losses and damages.

15.  Defendant Dr, Augustine was negligent, reckless, willful, 'wanton and/or
otherwise wrongful in one, more or all of. and incluaing. but not limited to, the following

‘particulars:

(d  in failing and refusing to acduire a'reasonably safe level of knowledge,
skill and training about obstetrics generally. and the recognition and
.management of shoulder dystocia in particular, befbre attempting to

manage the birthing process of Mykelvion:
b) i choc;sing not to appreciate the heightened risk of shoulder aystocia In

this delivery:

[U8)

11



(c)
(d
O]

6]
(g

@

(D

G

(k)

M

(m)

()

12

\
'in failing and refusing to timely recognize the signs and symptoms of

shoulder dystocia;

in fzu'iing to respond properly and appropriately to the signs and symptoms
of shoulder dystocia;

infai"ling and refusing to use the proper maneuvers to resolve shoulder
dystocia without injury to Mykelvion:

in using improper delivery technique:

in using improper and excessive force. torsion and/or traction:

in directing and/or allowing the nurses ‘to -use fundal pressure in the

preserice of shoulder dystocia:

in mismanagement of labor and delivery;

in mismanagement of shoulder dystocia;

in failihg and refusing to perform delivery by C-Section, or convert 1o a C-
Sectioﬁ;

in failing to communicate with fellow health care team workers on a
timely and accurate basis about matters of critical importanc'e to the
paﬁentfs health;

in faili@g to timely and properly monitor, observe, record and/or transcribe
vital information about the patient’s status and conditién; and

such other failures and refusals as may be identified during discovery

and/or trial of this case.




16. Defendant Hospital, its employee(s) and agent(s). were negligent, reckless,

willful, wanton and/or otherwise wrongful in one, more or all or, and including but not limited

to, the following particulars:

(a)

(c)

(d)

©

H

in failing and refusing to require its employee(s) and agent(s) to acquire a

' reasohably safe level of knowledge, skill and training about obstetrics.

labor and delivery generally, and récogm'tion and management of shoulder
dystocia in particular. before attempting to attend, manage or pquide

support for the birthing of Mykelvioyn Thurmond;

-in failing to provide and/or require sufficient training to its obstetricians

and labor and délivery staff about énticipation of a heightened risk of
recogﬁition and proper nlanagement of shoulder dystocia;

in failing to require its obstetricians and labor and delivery staff to
demonstrate current competency in the management of labor and delivery,
including recognition and- management of shoulder dystocia
complications: |
in fa1lmg to communicate with fellow healthcare team workers on a timely

and accurate basis about matters of critical 1mportance to the patient’s

. health; :

in failing and refusing to timely recognize the signs and symptoms of

shoulder dystocia:

in failing and refusing to provide proper nursing care and support for

management of shoulder dystocia;

W

13




14

17.

(g) in failing to respond properly and appropriatelyr to the signs and symptoms
of shbulder dystocia:

(h) in using fundal pressure in the presence of shoulder dystocia;

@ in failing and refusing to use independent nursing judgment to assure
proper management of obstructed labor and shoulder dystocia;

(j') in faifing to timely and properly monitor. observe, record and/or transcribe
vital ihfonnatién about the patient's condition:

(k) in mismanagement of labor and delivery;

(D .. in mismanagement of shoulder dystocia;-

(m) in failfng and refusing to perform delivery by C-Section;

(n)» such other failures and ré_fusals as may be identified during discovery and

the trial of this case.

As a direct and proximate result of the joint and concurrent negligence and other

‘wrongful conduct on the part of Defendant Dr. Augustine; and the agent(s) and/or employee(s)

of Defendant Hospital; Mykelvion Thurmond has sustained certain injuries, losses and damages,

stated with parﬁcularity as follows:

(a)

(b)

(©)
)]

Direct violent: and traumatic injuries to various bodily members of Mykelvion
Thurmond, inéluding. but not limited to. permanent traumatic injury to the nerves
which innervate his left shm\xlder and arm, commonly known as Erb’s palsy,
Adverse effects on various other bodily members and/or functions, such as
development, gait, balance and skeletal and muscular symmetry:;

Past and future medical expenses:

Life care management plan expense;




() Permanent impairments and disabilities: TR R |

A

) Disfigurement:

(g)  Physical paiﬁ and suffering;

(h)  Mental, emoiional and psychological harm:
(i) - Adverse effect on the future employability. earnings and earning capacity:

)] Loss of enjO)f(ment of life; and

k) such further mjunes losses and damages as may be revealed through dlscovery

and trial of thlS case.

WHEREFORE, Plamtlff prays for Judgment ag,amst Defendants jointly and severally,

for an award of actual damages for an additional award of pumtlve damages against one or more
of the said Defendant(s) n an amount to be determmcd by the jury in accordance with the facts
and circumstances presented at trial; for costs of this action: for pre-judgment interest; and for

such other and further relief as this Court may deem just and proper.

GRAHAM LAW FIRM, P.A.

/

BY:

" Edward L. Graham
383 W. Cheves Street
Post Office Box 550

' Florence, S.C. 29503
Attorney for Plaintiff

June 8, 2011
7
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON
Tanya Bennett, as Next Friend of Docket No.: 2011-CP-32-2282
Mykelvion Thurmond, a minor,
Plaintiff, g '
v - ANSWER ON BEHALF OF
' DEFENDANT LEXINGTON
. . COUNTY HEALTH SERVICES

Scott Augustine, MD and Lexington DISTRICT, INC.

County Health Services District, Inc. d/b/a
Lexington Medical Center,

Defendants.

** The Defendant, Lexington County Health Services District, Inc. d/b/a Lexington -~~~

Medical Center, answering the Complaint, would respectfully show unto the Court that it:

FOR A FIRST DEFENSE

1. Denies each éllegation in the Complaint that is not specifically admitted in
the following paragraphs.

2, As to the allegations of Paragraphs 2, 3, 4, and 5, admits Dr. Augustine -

was an employee of Defendant Lexington County Health Services District, Inc. d/b/a

Lexington Medical Center, resides in North Carolina, and maintained an office in
Lexington County, South Carolina for the practice of obstetrics and gynecology.

3 As to the allegations of Paragraph 6, admits it “is a governmental
healthcare entity as that term is defined by 'the South Carolina Tort Claims Act and it
owns ‘and operates Lexington Medical Center in Lexington County, South Carolina.

4. As to the allegations of Paragraph 7, admits it held itself out to the public
as a community hospital providing quélity medical and hospital services. The remaining

allegations state a legal conclusion and are denied.




5. Admits, upon information and belief, the allegations of Paragraphs 8 and

6. As to the allegations of Paragraph 10, aﬁmits, upon information and belief,
Mykelvion Thurmond was a viable fetus pﬁor to July 23, 2001.

7. As to the a]légatibns of Paragraph 11, admits, upon information and belief,
Tanya Bennett was admitted to Lexington Medical Center to the services of Dr.
Augustine.

8. Admits, upon information and belief, the allegations of Paragraphs 12 and

13.
9, Denie—s,"u'pon information and Belief, the allegations of Paragraphs-14, 15,
16, and 17. |
FOR A SECOND DEFENSE

10.  The allegations of the Complaint are governed and controlled by the terms
and provisions of the South Carolina Tort Claims Act which, among others, limits the
amount of actual damages that can be recovered and prohibits the recovery of i)unitive
damagés, both of which are pled as affirmative defenses. |

| FOR A THIRD DEFENSE

1. The Summons and Complaint were not filed and served within the

applicable statute of limitations, by virtue of which this claim is barred.
F.OR A FOURTH DEFENSE
12, The South Carolina Tort Claims Act waives sovereign immunity in limited

fashion and speciﬁcally excepts from the waiver of liability for any loss resulting from:

17




(a) The exercise of discretion or judgment by employees of a
governmental entity or the failure to perform any act or service
which is in the discretion of the governmental entity or its
employees; |

(b)  Any act or omission of a person other tﬁan an employee of the
governmental healthcare entity;

(¢)  Responsibility dr duty .to any patient of any governmental entity

except when the responsibility is exercised in a grossly negligent

manner. These limitations are pled as affirmative defenses and as

"a bar to the allegations of the Complaint.
WHEREFORE, having fully answered, the Defendant, Lexington County Health
Services District, Inc. d/b/a Lexington Medical Center, demands the Complaint be

. dismissed.

Barnes, Alford, Stork & Johnson, LLP

Weldon R. Johnson ¢ 4

1613 Main Street

Post Office Box 8448
Columbia, SC 29202
(803)799-1111
Weldon@basjlaw.com

Date: October 12, 2011
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STATE OF SOUTH CAROLINA ‘
IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON
Tanya Bennett, as Next Friend of Docket No.: 2011-CP-32-2282
Mykelvion Thurmond, a minor,
Plaintiff,
v MOTION FOR SUMMARY
JUDGMENT

Lexington County Health Services
District, Inc. d/b/a Lexington Medical
Center,

Defendant,

TO: THE PLAINTIFF AND HER ATTORNEY, EDWARD L. GRAHAM,
ESQUIRE:

YOU WILL PLEASE TAKE NOTICE THAT the Defendant Lexington County

Health Services Dlstnct Inc d/b/a Lexmgton Medical Center (“Lexington Medical

Center”), by and through the undersigned counsel, will move before the Presiding Judge

of the' Court of Common Pleas for Lexington County, on a date and at a time to be
~established by the court, for an Order dismissing the Complaint and granting summary

Jjudgment to Lexington Medical Center,

Lexington Medical Center is a governmental healthcare entity as that term is

defined in the South Carolina Tort Claims Act. This motion is made pursuant to Rule § 6

of the South Carolina Rules of Civil Procedure on the grounds that Plaintiff failed to file

and serve the Summons and Complaint within the apph'céble statute of limitations. This

motion is supported by the pleadings in this action, any affidavits or memoranda of law

which may be subsequently submitted, all applicable statutes and case authority, all
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completed discovery, the applicable Rules of Civil Procedure, and other evidence and

authority as the court may find acceptable.

For the above reasons, the Defendant asks this Court to grant its motion for

summary judgment.

Date: December 17, 20_12

Barnes, Alford, Stork & Johnson, LLP

i XS

Weldon R. Johnson
Emily Collins Brown
1613 Main Street

‘Post Office Box 8448.
~ Columbia, SC 29202

(803)799-1111
Weldon@basjlaw.com
Emily@pbasjlaw.com




- STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

IN THE COURT OF COMMON PLEAS

Tanya Bennett, as Next Friend of
Mykelvion Thurmond, a minor,

Plaintiff,
V.
Lexington County Health Services

District, Inc. d/b/a Lexington Medical
Center,

. Defendant.

Docket No.: 2011-CP-32-2282

" MEMORANDUM IN SUPPORT OF

DEFENDANT'S MOTION FOR |
SUMMARY JUDGMENT

The Defendant Lexington County Health Services District, Inc. d/b/a Lexington

Medical Center (“Lexington Medical Center”) submits the following Memorandum in

Support of its Mot10n for Summary Judgment for failure to file and serve the Summons

and Complamt Wlthm the apphcable statutes of limitations and Tepose.

TIMELINE

. July 23,2001 — Mykelvmn Thm'mond was born to Tanya Bennett at Lexmgton
Medxcal Center, a governmental healthcare entity, and delivered by Dr. Scott
Augustme, a Lexington Medical Center employed phy51c1an

o Atdelivery, Dr. Augustine told Ms. Bennett that he injured Mykelvion’s

arm during delivery.

s August21, 2001 Ms. Bennett called Dr. Augustine for an orthopedlc referral
because “hIS arm was injured during delivery.”

e September 5, 2001 — Dr. Albert T. Gilpin * explamed to the mother that the patient
probably sustamed a stretch injury to the nerves during the later stages of
pregnancy.” Mother testified that Dr. Gilpin told her the injury was permanent.

(Bennett Dep. 104:2-9, Nov. 5, 2012).

o January 11, 2002 —Tanya Bennett authorized attorney, David E Betts, to get

Mykelvwn s medical records.

Page10f9
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e January 25,2006 -McWhirter, Bellinger and Associates requested medical
records from Dr. Augustine on behalf of Plaintiffs.

e June 17,2011 — Summons and Complaint were filed.
o  September 13,2011 ~ Summons and Complaint were served.
FACTUAL BACKGROUND
Plaintiff Tanya Bennett, as next friend and mother of Mykelvion Thurmond, a
minor, brought an action for medical malpractice against Lexington Medical Center -

arising out of the delivery of Mykelvion Thurmond on July 23,-2001 by Dr. Scott

- Augustine, an employed physician.

On July 23, 2001, at the time of delivery, Ms. Bennett, his mother, testified that

. Dr. Augustine stated “[o]ops, I hurt his arm.” (Bennett Dep. 41:7-23). Ms. Bennett

testified that she did not expect for Mykelvion to be born with an injury to his arm.

‘(Bennett Dep. 36:1-7). Additionally, Ms. Bennett did not expect Dr. Augustine to injure

Mykelvion’s arm during delivery. (Bennett Dep. 41 :7-42:1).

On August 21, 2001, Ms. Bennett called Lexington‘Medical Center in Swansea io
obtain an orthopedic referral for Mykelvion’s arrn (Exhibit “A”). When Mykelvion was
three months old, he went to Midlands Orthopediés and his physician tol<d Ms. Bennett
that Mykelvion’s injury was due to delivery and the injury was permanent. (Bennett Dep. -
101:23-104:9). |

On January 11, 2002, Ms. Benneﬁ met with and autilorized David B. Betts, an
attorney in Columbia, South Carolina to receive Mykelvion’s medical records (Exhibit
“B”). On January 25, 2006, H. Patterson McWhirter with McWhirter, Bellinger and
Associates requested medical records on behalf of Plaintiffs from Dr. Augustine (Exhibit
“C”). |
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On July 23, 2010, the combined statute of repose (séven years) and the statute of
limitations (two years) expired, assuming that the statute of limitations runs after the |
expiration of the statute of reposé.

On Noveﬁber 18, 2010, the Plaintiffs’ current attorney wrote letters requesting
Mykelvion’s medical records (Exhibit “D”). On September 13, 2011, Plaintiﬂ's served
" the Summons and Complaint.

Currently, the minor claims permanent rgsidual impaifnieht of his left upper
extremity.

.. STANDARD OF REVIEW

Summary judgment is proper where there is “no genuine issue of material fact”

‘and “the moving paﬁy is entitled to a judgment as a matter of law.” Rule 56(c), SCRCP.
“The purpose of summary judgment is to expedite disposition of cases which do not
require fche services of a fact finder.” George v. Fabri, 345 S.C. 440, 4.52, 54-8 S.E.2d
868, 874 (2001).

“The date on whigh discovery [of a potential claim] should have been made is an

objecti{re, not subjective question.” Kr;ox v. Greenville Hospital System Id., 362 S.C.

570, 608 S.E.2d 459, 462 (Ct. App. 2005)(quoting Joubert v. South Carolina Dept. of

Soc. Services, 341 S.C.”176, 191, 534 SE.2d 1, 9 (Ct. App. 2000); ‘Because the
calculation of the statute of limitations is an objective standard, there is not an issue of

fact for a jury to evaluate.
“Once the party moving for summary judgment meets the initial burden of
showing the absence of evidentiary support for the opponent’s case, the opponent cannot

simply rest on mere allegations or denials contained in the pleadings.” Gauld v.

Page 3 of 9
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O’Shaugnessy Realty Co., 380 S.C. 548, 559-60, 671 S.E.2d 79, 84 (Ct. App. 2008).

“The nonmoving party must present specific facts showing a genuine issue for trial.” Id.
at 560, 671 S.E.2d at 84. “[Wlhen plain, palpable, and indisputable facts exist on which
reasonable minds cannot differ, summary judgment should be granted.” Miller v.

Blumenthal Mills, Inc., 365 S.C. 204, 220, 616 S.E.2d 722, 729 (Ct. App. 2005).

ARGUMENT
The South Carolina Tort CIaJms Act, S.C. Cddé»—Alnn‘ § 15-78-10 et seq., is the

“exclusive remedy for any tort comitted by an employee of a governmental entity.

___Additionally, the provisions of the South Carolina Tort Claims Act “must be liberally =~ = "~

construed in favor of limiting the liability of the State.” S.C. Code Ann. § 15-78-20(f).
Under the South Carolina Tort Claims Act, except as provided for in Section 15-
3-40, a claim is barred against Lexington Medical Center unless it was “commenced

within two years after the date the loss was or should have been discovered.” S.C. Code

© Ann. § 15-78-110. Under the discovery rule, the statute of limitations begins to run when

a cause of action was discovered or reasonably ought to have been discovered “by the

©_ exercise of reasonable diligerice.” Knox v. Greenville Hospital System 1d., 362 S.C. 570,

608 S.E.2d 459, 462 (Ct. App. 2005)(internal punctuation omitted). “The exercise of.
reasonable. diligence means simply that an injured party must act with some promptness
where the facts and circumstances of an injury would put a person of common knowledge

and experience on notice that some right of his has been invaded or that some claim

against another party may exist.” Id. (quoting Snell v. Columbia Gun Exch.. Inc., 276

S.C. 301, 303, 278 S.E.2d 333, 334 (1981)).
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S.C. Code Ann. § 15-3-40 makes a general exception for individuals under
disability, which means *(1) within the age of éighteen years.” Further, Section 15-3-40
states that “the time of the disability is not a part of the time limited for the
commencement of the action, excepf that the pe_riod within which the action must be

brought cannot be extended: more than five years by any such disability, except infancy .

”

However, S.C. Code Ann. § 15-3-545(D) states “[n]otwithstanding the provisions .

of Section 15-3-40,” if the Plaintiff is a‘minor “at the date of the treatment, omission, or
operation . . . the time period or periods limiting filing of the action are not folled for g
period of more than seven years on account of minority.” (emphasis added).
Additionally, Section 15-3-545(A) provides a six year statute of repose applicable to
medical malpracﬁce actions ‘from the date of occurrence, or as tolled by this section.”

(emphasis added). Therefore, medical malpractice causes of actions for minors are tolled

for a maximum of seven years. If the statute of limitations is in addition to the tolled -

-period for minors, the statute of limitations runs for two years stal;ting when the Plaintiff
knew or should have known by reasonable diligence that a cléim may have existed.

In Knox, the plaintiff experienced pain in his wrist when a nurse administered an
IV on May 2,~ 2000. Id. The plaintiff filed suit on May 8,2002. Id. at 569, 608 S.E.2d at
461. The court held fhat the two-year statute of limitations applicable to state hospitals
began to run on May 2, 2000 and had expired before the complaint was filed. Id. at 572,
608 S.E.2d at 463. The court found it material that the plaintiff previously received many
LV.s. Id. at 571, 608 S.E.2d at 462. “When [the plaintiff] left the emergency room, [he]

knew he had experienced pain upon injection, that the pain was not a normal

Page 5 of 9
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consequence of an IV administration, that the nurse had hit a nerve, and that the nerve
was the ‘wrong thing’ to hit.” Id. Therefore, a person of common knowledge would
have been on notice of a potential claim at the time it occurred.

At issue in ﬁs case is when did the Plaintiffs discover the existence of a claim or

when should the Plaintiffs have discovered the existence of a claim by reasonable

. diligence. The statute of limitations begins to run when a person of common knowledge

. would be on notice that some right of his or hers has been invaded or a claim may exist,

Similar to the facts of Knox, Ms. Bennett testified that she had previously delivered two

- other sons and neither of her first two sons had any kind of problems at birth.” (Bennet ~

Dep. 35:21-25). At the time of delivery, Ms. Bennett testified that Dr. Augustine said,
“[o]ops, I hurt his arm.” (Bennett Dep. 41:7-23). Applying the discovery rule
objectively, a reasonable person of common knowledge would have been on notice at

delivery that a right had been invaded or that they may have a claim against the doctor

that said he injured Mykelvion’s arm. Furthermore, on August 21, 2001, Ms. Bennett

called Lexington Medical Center in Swansea to get an orthopedic referral for

" Mykelvion’s arm (Exhibit “A”). However, even if -the Plaintiffs did not have

constructive knowledge of a potential claim at delivery, the Plaintiff had actual

knowledge of a claim when Mykelvion was three months.old. Ms. Bennett testified that

. Mykelvion went to Midlands Orthopedics when he was three months old, and a physician

told Ms. Bennett that Mykelvion’s injury was due to delivery and the injury was

permanent. Bennett Dep. 101:23-104:9.

In Smith v. Smith, the plaintiffs sued a doctor for malpractice when their child

was delivered stillbomn. 291 S.C. 420, 423, 354 S.E.2d 36, 38 (1987). The delivery was
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on September 12, 1979. Id. The plaintiffs consulted an attorney in 1979 and another
attorney in 1980 to discuss whether they had a claim against the doctor. Id. at 426, 354
S.E.2d at 40. The plaintiffs filed suit on March 8, 1985; 1d. at 422, 354 S.E.2d at 37.

The court found that the plaintiffs’ action was barred by the three-year statute of
limitations. Id. at 426, 354 S.E.2d at 40. “The statute of limitation begins to run from
this point and not when advice of éounsel is sopght ora full blown theory of recovei'y
developed.” _I_ci.A at 426, 354 S.E.2d at 40. “The Smiths’ consultation with an attorney . .-.
_1n'1979 and with éounsel . . . in the spring of 1980 indicates the Smiths had discovered or.
 reasonably ought to have discovered the potential medical malpractice action no later
than 1980.” Id. ’

As the court in m explains, a plaintiff does not have to develop a “full blown
theory of recover}_f’? for the statute of limitations to bcgiq to run Rather, the question is
‘whether the facts and circumstances of the mjury ‘would Vput a person of common
knowledge on notice of a pétential claim. Applying the objective stgndard, in the instant
case, a person of common knowledge would be on notice of a potential claim on July 23,
2001, the date of Mykelvion’s delivery. Nevertheless, the flaihﬁffs had actual
knowledge of a potential claim When Mykelvion:was three months old and a dpctor at
- Midlands Orthopedics told Ms. Bennett that Mykelvion’s injury was due to delivery and
was permanent. (Bennett Dep. 101:23-104:9). Additionally, Ms. Bennett consulted
David Betts, an attorney, on January 11, 2002 (Exhibit “B”).

CONCLUSION

Medical malpractice causes of actions for minors are tolled for a maximum of

seven years. In the instant case, Ms. Bennett was on constructive notice of a potential

Page 7 of 9

27




28

-

_were filed on June 17,2011 and served on September 13, 2011, the applicable statutes .~

claim on the date of delivery when she was told by Dr. Augustine that he injured
Mykelvion’s arm. Therefore, the two year statute of limitations began to run
immediately after she learned of the injury. Even assuming the two year statute is in
addition to the seven years of the statute of repose, on Jtliy 23, 2010, which is nine years
after delivery, the statute of limitations and/or the statute of repose ha& expired for

Plaintiff to file and serve the Summons and Complaint. Even assuming it did not begin

to run on July 23, 2001 or August 21, 2001, it certainly began to run no later than J anuary

11, 2002 when an attorney was consulted. Therefore, when the Summons and Complaint

. had already expired.

For the above-stated reasons, Defendant Lexington County Health Services
District, Inc. d/b/a Lexington Medical Center respectfully requests that its motion for

summary judgment be granted as to all causes of action.

Barnes, Alford, Stork & Johnson, LLP

s e

Weldon R. Johnson
Emily Collins Brown
1613 Main Street

Post Office Box 8448
Columbia, SC 29202
(803)799-1111
Weldon@basjlaw.com
Emily@basjlaw.com

Date: March 6, 2013
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STATE OF SOUTH CAROLINA il e
- N | EriEgourt or common PLEAS
COUNTY OF LEXINGTON

ta

I FER T to '
et No.: 2011-CP-32-2282

Tanya Bennett, as Next Friend of
Mykelvion Thurmond, a minor, BETH A CARR
’ CLERK OF COt
Plaintift EAINGTCN, 8C

S o)
O oW
=LY

N

SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

V.

Lexington County Health Services
District, Inc. d/b/a Lexinglon Medical
Center,

Defendant.

IR ‘-".The""Defeﬁdant Lexington County Health Services District, Inc. d/b/a I.r,ex'ihgtibii o

Medical Center (“Lexington_ Medical Center”) submits the following Supplemental
Memorandum in Suppori of its Motion for Summary Judgment for failure to ﬁlé and
- serve the Summons and Complaint within the applicable statutes of limitations and
© repose.

TIMELINE
e July 23, 2001 -- Mykelvion Thurmond was horn to Tanya Bennett at Lexington
. Medical Centcr, 4 governmental healthcare entity, and delivered by Dr. Scott
Augustine, a lexington Medical Center employed physician,

o Atdclivery, Dr. Augustine told Ms. Bennett that he injured Mykelvion’s
arm during delivery. A

* August 21, 2001 — Ms. Bennett called Dr. Augustine for an orthopedic referral
becausc “his arm was injured during delivery.” ' '

* September 5, 2001 — Dr. Albert T. Gilpin “explained to the mother that the patient
probably sustained a stretch injury to the nerves during the later stages of
pregnancy.” Mother testified that Dr. Gilpin told her the injury was permanent,
(Bennett Dep. 104:\2-‘), Nov. 5, 2012).

* January 11, 2002 -Tanya Bennett authorized allorney, David E. Belts, to get
Mykelvion’s medical records.
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¢ January 25, 2006 -McWhirter, Bellinger and Associates requested medical
records from Dr. Augustine on behalf of Plaintiffs.

e Junc 17,2011 - Summons and Complaint were filed,
* September 13, 2011 — Summons and Complaint were served.

FACTUAL BACKGROQUND

Plaintiff Tanya Bennett, as next friend and mother of Mykelvion Thurmdnd, a
minor, brought an action for medical malpractice against I.exington Mcdical Center
arising out of the delivery of Mykelvion Thurmond on July 23, 2001 by -Dr. Scott
Augustine, an employed physician, 3

| On)uly23,2001al lhe ume of t‘i:eiiwvc;ry, Ms Bennett, h'is mother, testified that
Dr. Augustine stated “[0]ops, I hurt his arm.” (Bennett Dep.41:7-23). Ms. Bennett
testified that she did not expcet for Mykelvion to be born with an injury to his arm.
(Bennett Dep. 36:1-7). Additionally, Ms. Bennett did not expect Dr. Augustinc 1o injure
Mykelvion’s arm during delivery. (Bennett Dei). 41:7-42:1). |

On August 21, 2001, Ms. Bennett called Lexington Medical Center in Swansea to
obtain an orthopedic referral for Mykelvion’s arm (Exhibit “A™). When Mykelvion was
three months old, he went to Midlands Orthopedics and his physician told Ms. Bennett
that Mykelvion’s injury was due to delivery and the injury was pcrmanenl. (Bennett Dep. -
101:23-104:9).

On December 5, 2001, a doctor at Midlands Orthopedics advised Ms. Bennett that
Mykelvion's “particular deficit was indicative of marginal recovery.” (Exhibit “E™).

On January 11, 2002, Ms. Bennett met with and authorized David B. Beﬂ.s,, an

attorney in Columbia, South Carolina to receive Mykelvion’s medical records (Exhibit
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“B”). On January 25, 2006, H, Patterson McWhirter with McWhirter, Bellinger and
Associates requested medical records on behalf ol Plaintiffs from Dr. Augustine (Fxhibit
“C™). |
| On February 6, 2008, a doctor at Emory charted “according to his mother at three
months of age it sounds likc he had an EMG and the mother thought there would be no
nerve regeneration at this time.” (Exhibit “F).
On July 23, 2008, the seven year stalute ol repose expired. On iuly 23., ’201 0, the
combined statute ol repose (seven years) and the statute of limitations (two years)
expired, assuming that the statute of limitations runs afler the expiration of the stafute of -
repose. I .
On November 18, 2010, the Plaintiffs” current attorney wrotc letters requesting | L.
Mykc]vion;s medical records (Exhibit “D™). On Séptcmber 13, 2011, Plaintiffs served
the Summons and Complaint. o
Currently, the minor claims permanent residual impairment of his left upper |
c).(trcmity.‘
STANDARD OF REVIEW
Summary judgment is proper wherc there is “no genuine issue of material fact™
and “the moving party is entitled to a judgment as a matter of law.” Rule 56(c¢), SCRCP.

A

- “The purpase of summary judgment is to expedite disposition ol cases which do not

require the services of a fact [inder.” Georgé v. Fabri, 345 8.C. 440, 452, 548 S.E.2d
8068, 874 (2001).
“I'he date on which discovery [of a potential claim] should have been made is an

objective, not subjective question.” Knox v. Greenville Hospital System Id., 362 S.C.
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570, 608 S.E.2d 459, 462 (Ct. App. 2005)(quoting Joubert v. South Carolina Dept, of

Soc. Scrvices, 341 S.C. 176, 191, 534 SE2d 1, 9 (Ct. App. 2000). DBecause the
calculation of the statute of limitations is an objective Standard, there is not an issuc of
fact for a jury to evaluate.

The statute of rcpose “constitutes an outer limit beyond which a medical

malpractice claim is barred, regardless of whether it has or should have been discovered.”

Hoffman v. Powell, 298 S.C. 338, 339, 380 S.E.2d 821, 821 (1989). “Additionally, the

statute of repose portion of Section 15-3-545(A) is substantivc law . . . ” Capco of

Summervﬂlc Inc v, J H Gavle Const Co lnc 368 SC 137 142, 628 S.E2d 38, 41

(2006) Therefore ‘the calculatlon of the startmg date 'md the prlrd.’[lon date of the

- statute of repose is not an issue [or a jury to decide.

“Once the party moving for summary judgment meets the initial burden ol
showing the absence of evidentiary support [or the apponent’s casc, the opponent cannot

simply rest on mcre allegations or denials contained in the pleadings.” Gauld v.

- O’Shaupnessy Realty Co., 380 S.C. 548, 559-60, 671 S.E.2d 79, 84 (Ct. App. 2008).

“The nonmoving party must present specific facts showing a genuine issue for trial.” Id.
at 560, 671 S.E.2d at 84. “[Wihen plain, palpable, and indisputable facts exist on which

reasonable minds cannot dlffer summary judgment should be granted.” Miller v.

Blumenthal Mllls Inc,, 365 8.C. 204, 220, 616 S.E.2d 722, 729 (Ct. App. 2005).
ARGUMENT

The South Carolina Tort Claims Act, S(_ Code Ann. § 15-78-10 ct seq., is the

“exclusive remedy for any tort committed by an cmployee of a governmental cnlity,
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Additionally, the provisions of the South Carolina Tort Claims Act “must be liberally
construed in favor of limiting the lability of the State.” S.C. Code Ann. § 15-78-20(0).
Under the South Carolina Tort Claims Act, except as provided for in Section 15-
3-40, a claim is barred against Lexington Medical chlt;:r unless it was “commenced
within two years after the date the loss was or should have been discovered.” S.C. Code
Anu. § 15-78-1190.
- 8.C. Code Ann. § 15-3-40 makes a genei‘al cxeeption for individuals under

disability, which means “(1) within the age of eightécn years.” Further, Section [5-3-40

states that “thc time of the disability is not a part of the time limited for the.

commencement of the action, except that the period within which the action must be
brought cannot be extended: more than five years by any such disability, except infancy .

However, 5.C. Code Ann. § 15-3-545(A) provides a six year statute of repose,
which appliés to causes of action under the South Carolina Tort Claims Act. Kerr v.

Richland Memorial Hosp., 383 S.C. 146, 147, 678. S.E.2d 809, 810 (2009) (cmphésis

~ added). The statutc of repose provision in Section 15-3-545 is “an outer limit beyond
which a medical malpractice claim is barred, regardless of whether it has or should have
been discovered.” Harrison v. Bevilacqua 354 S.C. 129, 137-38, 580 S.5.2d 109, 113

(2003). Furthermore, the statute of repose under Scction 15-3-545(A) runs “from the

date uf vccurrence, or as tolled by this section.” (emphasis added). S.C. Code Ann, § 15- -

3-545(D) states “[n]otwithstanding the provisions of Section 15-3-40,” if the Plaintiff is a
minor “al the date of the treatment, omission, or operation . . . the time period u‘riperiods

limiting filing of the action are not tolled for a period of more than seven years on
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account of minority.” (emphasis added). Therefore, medical malpractice causcs of
actions for minors are tolled for a maximum of seven years, and the statute of repose, al
the most, runs for seven years from the date of the injury, If the statute of limitations is
in addition to the tolled period for minors, then the statute off repose would no longer give
effect to the intent of the legislature to “liberally construe([d] [the provisions of the Tort
Claims Act] in favor of limiting liability of the State.” S.C. Code Ann. § 15-78-20(f).
Furthermore, the statute of repose would no longer provide a “substantive right” for

individuals “to be free from lability after a legislatively determincd period of time,”

Langley v. Pierce, 313 8.C. 401, 403-04, 438 S.E.2d 242,243 (1 993).

" Under the discovery rule, the statute of limitations begins (o run when 2 causc of

action was discovered or reasonably ought to have been discovered “by the exercise of

* reasonable diligence,” Knox v. Greenville Hospital System Id., 362 S.C. 570, 608 S.E.2d

459, 462 (Ct. App. 2005)(internal punctuation omitted). “The exercise of reasonable

. diligence means simply that an injured party must act with some prompiness where the

facts and circumstances of an injury would put a person of common knowledge and

experience on notice that some right of his has becn invaded or that some claim against

another party may exist.” Jd. (quoting Snell v. Columbia Gun Exch.. Inc., 276 S.C. 301,
303,278 $.E.2d 333, 334 (1981))

Al issue in this case is when did the Plaintiffs discover the existence of a claim or
when should the Plainti{fs have discovered the existence of a claim at all by reasonable
diligence, not when the injury was determined to be permanent. In Knoy, the plaintitt
experienced .pain in his \lr\'rist when a nurse administered an [V on'Ma_v 2, 2000, Id The

plainti{t filed suit on May 8, 2002. 1d. at 569, 608 S.F.2d at 461, The court held that the
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two-year statute of limitations applicable to statc hospitals began to run on May 2, 2000
and had expired before the complaint waé filed. Id. at 572, 608 S.E.2d at 463. ‘T'he court
found it material that the plaintiil previously received many L.V.s. Id. at 571, 608 S.E.2d
. at 462, Therefore, a person of common knowledge would have been on notice of a

poiential claim at the time it occurred,

Similar to the facts of Knox, Ms. Bennett testificd that she had previously
delivered two other sons and neither of her first two sons had any kind of problems' at
birth. (Bennett Dep. 35:21-‘25). At the time of delivery,’-l‘vls. ch;ett testified that Dr.
- Augustine svaid, f‘[lol]ops, l hurt his arm.” (Bennett Dcp. 41:7-23). Applying the _disé,overy
rule objectivcly, a reasbnab]e person of cbnunbn kno%vledge would have been on notice

~ at delivery that a right had been invaded or that they‘may have a claim against the doctor

that said he injured Mykelvion’s arm. Furthermore, on August 21, 2001, Ms. Bennctt -

called Lexington Mcdical Center in Swansca ‘1o get an orthopedic referral for

. Mykelvion’s arm (Exhibit “A”). A rcasonable person of common fmoWledge would not

have needed an orthopedic referral if the individual was not aware of an cxisting problem

or injury. However, cven if the Plaintiffs did not have constructive knowledge of a

potential claim at delivery, the Plaintiff had acmql knowledge of a claim when
Mykelvion was three months old. Ms. Bennett testified }tha't Mykelvion went to Midlands
Orthopedics when he was three months old, and a physician told Ms. Benﬁett that
Mykelvion’s injury was due to delivery and the injury was permanent. Bennett ADep._

101:23-104:9,

\
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In Smith v. Smith, the plaintiffs sued a doetor for malpractice when their child

was delivered stillborn on September 12, 1979, 29] S.C. 420,423, 354 S.E.2d 36, 38
(1987). The plaintiffs consulted an attorney in 1979 and another attorney in 1980 to
discuss whether they had a claim against the doctor. Id. at 426, 354 S.E.2d at 40, ‘The
plaintiffs [iled suit on March 8, 1985. Id. dt 422,354 S.E.2d a1 37. The court found that.
the plaintiffs” action was barred by the three-year statute of limitations, and “[t]he statute
of limitation begins to run from this point and not when advice of counscl is sought or a

full blown theory ol recovery developed.” Id. at 426, 354 S.E.2d at 40. “The Smiths’

consultation with an attorney . . . in 1979 and with counsel . . . in the spring of 1980

indicates the Smiths had discovered or reasonény ought to have di;séovcred the potential
medical malpractice action no later than 1980.” Lc_i..

~As the court in Smith explains, a plaintiff does not have to develop a “full blown
theory of recovery” for the stétute of limitations to bégin to run. Rather, the question is
whether ‘tho 'fE‘iClS and circumstances of the injury would put a person of common
knowledge on notice of a potential claim. Applying the objective sfandard, in the instant
case, a per;nn of common knowledge would be on notice of a potential claim on July 23,
200], the datc of Niykclviuq’s delivery.  Neverthcless, the Plaintiffs had actual
knowledge of a potential claim when Mykelvion was three months old and a doctor al
Midlands Orthopedics told Ms; Bennett that Mykelvion’s injury was due to delivery.and
was pcrmanent. (Bénnett Dep. 101:23-104:9), Additionally, Ms, Bennett consulted

David Bells, an attorney, on January 11, 2002 (Exhibit “B™),
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CONCLUSION

Medical malpractice causes of actions for minors are tolled for a maximum of

seven years. In the instant casc, the seven year statute of repose began 10 run from the
date of dclivery since the alleged injury occurred during delivery. Additionally, Ms,
Bennett was on constructive notice of a potential claim on the daie of delivery when she
was told by Dr. Augustine that ﬁe injured M)*kelvion’s arm, Asa ’result, the two year
statute of limitations began to run immediately aftcr she learned of the injury. If it did

not begin to run on July 23, 2001, it certainly began 1o run no later than January 11, 2002

when an attorney was consulted. Therefore, when the Summons and Complaint were |

filed on Junc 17, 2011 and served on September 13, 2011, the applicable statutes had

already expired.

Even assuming the two year statute is in addition to the scven years of the statute
of reposc, on July 23, 2010, which is nine years after delivery, the statute of limitations
and/or the statute of repoéé had expired for Plaintiff to file and serve thc-Summons and
Complaint.

For the above-stated reasons, Defendant Lexington County Health Services
. District, Inc. d/b/a Lexington Mcdical Center respectfully requests that its motion for

summary judgment be granted as to all causes of action,

Signature on following page.
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(There were no witnesses produced.)

EXHIBITS

(There were no exhibits marked.)
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THE COURT: Good afternoon, everyone.

Our first case this afternoon is Tanya Bennett
versus Lexington County Health Services.

The plaintiff is represented by?

MR. GRAHAM: Ed Graham, if Ybur Honor please.

THE COURT: Ed Graham. Thank you.

And the defendant is reﬁresented by Weldon
Johnson.

MR. JOHNSON: And Emily Brown.
. THE COURT: -And, Emily, what's your..last name
again? ]
MS. BROWN: Brown.
THE COURT: Brown. Thank you.
We're here on a motion that's been filed by the
defendant relating to the action that was brought by
Mr. Graham. '

I've had the opportunity to read the motion and
the memorandum that was included in the file itself,land
there was a supplemental memorandum which I received today
and was just pointed out for me, so I ﬂéven't had a chance
to look at the supplemental one. | |

I understand that there are a couple of
additional exhibits that have been added to it, and
probably a little bit additional argument, but I'm

familiar with the general facts as they've been alleged
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and the claim that's being made by the defendant.

Mr. Johnson.

MR. JOHNSON: Thank you, Your Honor.

This is a motion for summary judgment based on
bqtﬁ the stétute of repose and the statute of -- and/or
the statute of limitations as applicable to the South
Carolina Tort Ciaims Act.

This case arises out of a birth injury to —- or
alleged birth injury, I should say, to Mykelvion Thurmond,
who was born July 23rd, 2001. ‘Almost ten years-latef,~the
summons and complaint were filed. \

Our first position is that the statute of
rfpose, which is found in 15-3-545 subsection A as
modified by D, applies.

As Your Honor knows, the statute of repose is an
outer limit of six years. It runs from the date of the
occurrence régardless of when someone knew or should have
known, and six years later it expires. That is -- our
courts have said that right to be free of litigation after
the statute of repose is a substantive right as opposed to
a procedural limitation, which is the statute of
limitations. My interpretation of subsection D is that it
modifies the statute of repose to extend to seven years
when a minor is involved. Even in the event that the

seven-year statute is deemed to somehow toll the actual
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statute, then the seven-year statgte of repose plus the
two-year statute of limitations applicable to governmental
cases has also expired before this action was brought. So
whether you use the absolute standard of seven years or
the seven plus two under the statute, you get the same
result. |

Now, the statute of limitations is a discovery
statute of limitations; it does not begin to run when the

person knew of a claim, but when exercising reasonable

~diligence, -a person of ‘ordinary -intelligence would know: - -

that they had some right violated or they had a claim.
In this case, we believe that the statute of

limitations clearly start to run on the day of delivéry

‘because the mother in her deposition stated that the

doctor said, "Oops, I hurt his arm." :
The child was born with a condition called or

designated a brachial plexus injury, which is an injury to

“the plexus of nerves in the neck area that governs the

ability or inability to move the arm. As a result, young |

Mr. Thurmond at birth was unable to move his left arm.
This was the third birthnto Mrs. Bennett. Her
first two were uneventful, and as she said, one, I didn't
expect any injury to him to have occurred at birth. She
had never had this happen to any person before, and the

doctor says, "Oops, I hurt his arm."
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The following month -~ and this is an exhibit
attached to the memo -- there's a call, a telephone
message to Dr. Augustine's office in which mother calls
and asks for a referral to an orthopedist to look at his
arm. It's Exhibit A to both memos, Your Honor. In it --
and it's indicative -- the mother is quoted as saying
orthopedic referral for her son, Mykelvion; His arm was
injured during delivery. This is followed by a visit at

age three months to Midlands Orthopedics after she was .

. referred there in response to. her request, and in her. .. ..

deposition she testified that the doctor told her on that
occasion that.the injuries to the arm occurred during
birth and were permanent.

On December the 5th of 2001, she goes back to
Midlands and is told -- and this is one of the/¥easéns for
the supplemental memo -- and is told there's likely to be
minimal regeneration of the nerves in that particular'arm.

A month later, Ms. Bennett is in the office of
the first attorney she consulted, Mr. David Betts, in
January of 2002. And our position is that using, as the
Court must, an objective standard of when this statute
begins to run and not a subjective one, the statute of
limitations clearly began to run when the doctor told her
of the injuiies, her testimony in three areas about she

has never had this happen before, was unexpected, and
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followed by a request for an orthopedist to deal with the

/
injury that was suffered, followed by another visit to the

doctor who told her that it wasn't going to regenerate
very much, and then you go to her first attorney.

Following along, surely by January, giving her
the benefit of the doubt, when she seeks the services of
an attofney for herself and her son, which is Exhibit B to
the memo which she signed, authorized Mr. Betts to get her
records. |

“~;f~»rThe heXt”eVent-ih5£ﬁé£“chéiﬁ’is whenishé=seéks-

the advice of a second attorney, McWhirter and Bellinger,
in 2005 and 2006. Then there was an affidavit delivered
to our‘office( which was a reason for the supplemental
memo primarily,usaying‘that mothei was confused and she
was not told that it was a pefmanent injury. We put in
the medical record of a doctor at the Emory Clinic that
Mr. McWhirter sent her to, in which he quotes —- this is
in 2008, seven years later —- in which he quotes the
mother, according to his mother, at three months of age it
sounds like he had an EMG and the mother thought there
would be no nerve regeneration at that time.

Technically, I believe that the Court could not
consider the affidavit filed by'Ms. Bennett, or at least
it was delivered to our office last week, but We're not

asking the Court to do that because it's an objective
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standard, not a subjective standard. Furthermore; the law
on the topic is plain: The injured person doesn't need to
know the extent of the damage or injury that they had
sustained, merely the factlthat(an injury has occurred.
So the affidavit's when she knew it was permanent is not
really relevaht to all of this.

The statutes -- and.I will admit to the Cdurt,
it took me a while to struggle with the order in which all

of these have been passed, énacted, and interpreted.

. Fortunately, our Supreme. Court.ruled that the medical .. .... .| .. .. .

malpractice statutes apply to the tort claims action
statutes. We also deal with the legislative requirement,
which is unusual in a summary judgmént motion, that the

Court must construe the facts liberally in favor of

~limiting the liability of the statement, which is Section

.15-78-20 (f). The constitutionality of 545 has been

tested and upheld, which is the statute of repose. The

only thing that I cannot find a case on yet is the

- statement that the minor has seven years under subsection

D as an outside limit or whether plaintiff can argue that
the statute begins to run, the two-year statute, after the
statute is tolled. But as I said at the very outset,
under either standard, whether it's the seven-year statute
of repose or a seven plus two, a year before the -- or a

year after the statute expires, in that sequence, it's too
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19
20
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22
23
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25

late.

And thank you, Your Honor, for reading the
brief. I will not then go through the Knox case and the
Smith case, which are similar factually, rulings on
summary judgment motions dealing with malpractice remedies
or a person of-ordinary knowledge would or'shonld have
known that some right had been Violéted.

| So for those reasons, Your Honor, we think that

utilizing the objective standard, construing it liberally

the combined statute of limitations and repose, if thej”

are to be combined,-have both expired prior to the filing.
And also included as an exhibit is Mr. Graham's

letter in 2010 which is after both of these statutes ran

before he got 1nvolved as the third attorney that

* Mrs. Bennett had consulted that we know of

Thank you, Your Honor.
THE COURT: Thank you.
Mr. Graham.
MR. GRAHAM: Thank you, Your Honor. May it
please the Court. |
THE COURT: Yes, sir.
MR. GRAHAM: My friend Weldon has done his usual

outstanding job of citing certain South Carolina law and

weaving together a presentation that makes it sound on the |

-in favor of limiting;liabilityf‘the‘statuteeof~fepose~and«vﬂ"1~>

47



48

o " ~N o (8} F-Y w N =

N N N N NN B B R B o R B b e
G & W N P O ® ® a0 s W N PO

10

surface like a very strong case.

Your Honor, I would like to submit two
affidavits and four cases for yoﬁr consideration.

THE COURT: Thank you.

MR. GRAHAM: First of all, if Your Honor please,
undér well-established law regarding summary judgment, the
moﬁént has the burden of proof. The movant is charged
with the reality that inferences and factual disputes must

be construed in favor of the plaintiff, or the non-moving

party, and Weldon contends that in this case, because it's ~ | -+~ -

a tort claims acts situation, that those rules don't:
applyi I'd point out he hasn't cited any law to Your
Honor thét I'm aware of that stands for that proposition,
that the normal rules as to summary judgment adjudication
would somehow be displaced merely because it's a tort
claiﬁs act situation.

My presentation is really very simple, if Your

Honor please. We submit to you that there is a genuine

- dispute regarding material facts that preclude summary

judgment being granted in this case. We believe that the
facts support more than one inference about when the

client should or should have known that there was a cause
of action, and clearly we've got the discovery period plus
seven years plus two or three years, depending on whether

it's a tort claims act case or not, in this case it's a
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tort claims act so we have two years, discovery plus seven
plus two. |

There's absolutely no law being presented by
Weldon to suggest that you don't get the two years. Were
that the case, we wpuld have an odd situation where the
General Assembly has declared that minor's claims are
toiled for seven years after discovery, but there is no
statute of limitations. I mean, what's being tolled?

What's being tolled is the statute of limitations. So for

just preposterous. And if he's serious about that,
where's the law? |

If Your Honor please, I'd like to focus on the
affidavits that we just handed up.

The first affidavit is Dr. David Redmond.. He's
a physiatrist; that is to say, a physical medicine and
rehabilitation doctor at Midlands Orthopedics. Weldon in
his facfual suppositions theorizes from pronouns in the
plaintiff's -- in Tanya Bennett's deposition when she
refers to he, Weldon contends that that means there's no
factual dispute. He is Dr. Gilpin. Well, it wasn't. It
was Dr. Redmond. The context of the questioning dealt
with -- not with an orthopedic exam but with an EMG, an
electromyographic procedure whereby the nerves injﬁhe arm

are tested to see how well they function.

 him.to suggest somehow that you don't get the two years is. . [ . . ..
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Dr. Redmond has submitted -- this first
affidavit I presented to Your Honor is from Dr. Redmond -—-
he too works at Midlands Orthopedics. He tested these
nerves when the child was three months old back in late
October of 2001. He states in paragraph number four, "I
can state with certainty that at the time I tested and
evaluated this child's brachial plexus nerves in October
of 2001 when the child was three months old, I would not

have been able to determine whether or not this child's

 injury was: permanent.". A determination of permanericy.. . ... .|. = -

would not have been possible until the child was at least
approximately 18 to 24 months old.
That is well known in terms of pediatric

neurology and in terms of pediatric orthopedics, pediatric

~physiatry, nerves when damaged, when ruptured, even if

they're broken completely in two, they try to grow back
together. It takes time to grow back together. There's a
period of time over which it takes for them to grow back
together. The doctors always say, be confident, be
optimistié, this will probably grow back. We won't know
for sure if there's a permanent injury until 18 or 24
months of age. So that's the reality, and we have an
affidavit from Dr. Redmond to that effect. He states, "I
did not tell anyone in October of 2001 that the injury was

permanent as that determination would not have been
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possible at that time."

Next is the affidavit from Tanya Bennett. She's

the son's mother. She is the -- acting as next friend of
her son as plaintiff in this case.

At her deposition, section four of her-
deposition, recites the key words that were asked and
answered.

Question: At three months of age, according to

what we looked at'earlier, he was in Midlands and had EMG

- studies done?

Answer: Yes, sir.
Question: To test his nerve function, correct?
Answer: Yes, sir, that's correct.

Question: - And that doctor after testing the

nerves told you that C5 and C6 area in the neck was what

was involved?
| In other words, the cervical C5 and C6 area

which is the upper end of the brachial plexus nerves.

That signifies that the hand was fine. The damage was

limited to the shoulder and the elbow and the muscles in
between. |

Answer: Yes, sir.

Quesfion: Okay. And he told you that, in
esSehcé, it was a permanent’ injury, that he would never

use the arm?
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Answer: That's correct.

"He "-- "he told you," Weldon thought that she
was talking about Dr. Gilpin, who also works at Midlands,
but, in fact, the plaintiff was télking about Dr. Redmond
that we have the affidavit from as is quite reasonabie
since the line of questioning was about the EMG. Dr.
Redmond is the one that does the EMG, not Dr. Gilpin. So
what Dr. Gilpin may have said or not said has no relevance
to the EMG studies and the question abéut permanency.

never saYs I was told at age three months that this was a

permanent injury. The question about: permanency is, and

he told you that, in essence, it was a permanent injury,
that he would never use the arm?
| Answer: That's correct.

From thé context,_i think an inference could be
made that she was degcribing a conversation about
permanency that did tie back to the prior questions about
three months, but it's not clear.  But in section five of
her affidavit, she makes it clear that when she was
referring to the question about, quote, that doctor, end
quote, she was referring to Dr. Midland -- Dr. Redmond,
whé is the one who met with him following the EMG study.

And in number six, I've substantially been made

aware of Dr. Redmond's statement that he would not have
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Il . a