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A defendant 1n a foreclosure acuon 1s entitled to a jury tal on legal
counterclaims in the absence of a valid warver  Here, the jury wawers do
not apply to the Owners' non-contractual counterclaims, mcluding those
for breach of fiduciary duty, economic duress, toruous mterference with
contractual and business relations, and unfawr wade practices
Accordingly, the trial court erted mn granung the Planuff Investor's
Mouon to Strtke the Defendant Owners' jury wal demand

An oider from one circutt judge 1s the law of the case and cannot be
reversed by another cucut judge  Here, Judge Lee fist ordered that the
Plainaff Investor's Motion for an Order of Refletence would be deferred
untl the legal 1ssues in the case were adjudicated  \ccordingly, Judge
Coopet's subsequent Order of Reference 1s nvalid and must be teversed

Statement of the Case

Statement of the Facts

6

The Defendant owners of the Fontame Business Patk property
(collectvely, the "Owners") had an outstanding loan (the "Loan") with a
lender with substanual experience 1n commercial lending

The Plamuff (the "Investor") had no previous expetience or expertise in
commercial lending, yet bought the Loan from the orginal lender as an
mnvestment

Shoutly after acquuing the Loan, the inexperienced Investor demanded a
commetcially unreasonable 1,037% increase to the monthly payments to
be made to the Capital Expense Reserve Account

Shortly after acquuung the loan, the inexpericnced Investor also
demanded a commercally unreasonable 750% increase to the monthly
payments to be made to the Rollover Reserve Account

Shortly after acquuring the Loan, the mexperienced Investor also
demanded a commetcallv unicasonable 630% increase to the monthly
pavments to be made to the I'ax and Insurance Reserve Account

The Owners immediately objected to the 1nexpertenced Investor's

teassessments of these Reserve Accounts as commercially unreasonable
and unnccessary

0
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7 The mexpenienced Investor refused to explain o1 justify the increased
payments to the Reserve Accounts, and threatened default if the Owners
failed to comply with 1ts demands

8 [Liven though all pavments of principal and interest had been timely paid by
the Owners, the inexperienced Investor subsequentlv declated the Loan in
default because the Owners would not comply with 1ts demands

Arguments 16

I A defendant 1n a foreclosure action 1s entitled to a jury tnal on legal
counterclatms i the absence of a valid waver  Here, the jury warvers do
not apply to the Owners' non-contractual counterclaims, including those
for breach of fiductary duty, economic duress, tortious mtetference with
contractual and business relations, and unfau trade practices
Accordingly, the tial cowt erred n granting the Plainoff Investor's
Motuon to Strike the Defendant Owners' jury tizal demand

s

LLegal counterclaims mn an equitable action may require a jury trial

B The Ownets ate enutled to a jury trial on then legal counterclaims
that were not warved beforechand m the Toan Documents

€ The Investor failed to show that the Owners' counterclaims, which
exist independently of the contracrual relatonship between the
pattes, are encompassed by the lmited jury trial waivers

D Even if the contractual jury trial waivers arc otherwise applicable,
the Investor should be equitably estopped from enforcing them
because of its outrageous conduct

[T An order from onc crcuit judge 1s the law of the case and cannot be
reversed by another cucut judge  Here, Judge lec fitst ordered that the
Plaintiff Investor's Motion for an Order of Refeience would be deferred
until the legal 1ssues 1n the case were adjudicated Accordingly, Judge
Cooper's subsequent Order of Reference 1s mvalid and must be reversed

Conclusion 2
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STATEMENT OF THE ISSUES ON APPEAL

A defendant 1n a foreclosute acnon 1s enuded to a jurv tral on legal counterclaims in the
absence of a valid waiver  Here, the jury wawvers do not apply to the Owners' non-contractual
counterclaims, including those for breach of fiduciary duty, economuc dutess, tothious et ference
with contractual and business relations, and unfau t1ade pracuces Accordingly, the wal court erred
n g;antmg the Plamnuff Investor's Mouon to Strike the Defendant Owners' jury trial demand

II

An order from one circust judge 1s the law of the case and cannot be reversed by another circut
judge Here, Judge Lee first ordered that the Plainaff Investor's Motion for an Order of Reference
would be deferred unul the legal 1ssues 1n the case were adjudicated Accordingly, Judge Cooper's

subsequent Oider of Reference is nvalid and must be teversed



STATEMENT OF THE CASE

I'hirty-two tenants-in-common (collectively, the "Owners")' own Fontame Business Park, an
office complex 1n Columbia, South Carolina which was managed by Fontamne Management, L1.C prior
to this bugation > The Owners are parties to a commercial loan dating to December 2007 which
requires them to mamtain certain Reserve Accounts for items such as taxes, mnsurance, and capital
improvements (the "Loan")  The Planuff, DRV Fontaine, L1.C (the "Investor"), a Maryland  entity
with no commercial lending expertise or expetience, bought the Loan from the onginal lender in Aprl
2009 °

After a shott ume, the mcxpenc‘x‘lccd Investor demanded increases of 1,037% and 756% to the
Owners’ mémthly contributions to the Capital Lixpense and Rollover Resewc‘ Accounts, respectively
Fhe Owners immediately objected that these mcreases were unnecessary and commercially
unteasonable  The Owners also made several good faith attempts to resolve the dispute, mcluding
the tendering of a voluntary payment of $736,000 00 to supplement the exisung balances mn the
Reserve Accounts  Whide the dispute over those increases conunued, the Investor then demanded an
increase of 630% to the Tax and Insurance Reserve Account  The Owners promptly protested that
increase as well

Although the dispute over the commetcial reasonablencess of the Reserve imncreases continuced
and all payments of principal and interest under the lL.oan had been umely, on November 20, 2012, the
Investor filed suit 1n the Court of Common Pleas for Richland County, South Carolna seeking to

forcclose on Fontaine Business Park (Comp/ pp 26-27, Motwn for Order of Ref, p 2, Motwn jor Appt of

" The tenants-in-common (also known as " [1Cs") are imited habihity companics with the sequentially numbcied names
Irontaine Busness Park, 1.1.C through Fontaine Business Patk 31, L1L.C

2 [ontaine Management, 1LLC 15 a corporate affiliate of onc of the Owners, Fontainc Busincss Paik, LLC

3 [he Investor's pumary business focus 15 on the acqusition of toubled teal estate asscts For further reference, the
Ownets duecr the Coutrt to the Inscstor's websire hrep //www dr e com



Recerer, p 8)  The alleged defaults include the Owners' fatllure to make the increased contributions to
the Reserve Accounts, and a rclated fatuie to make payments under the Loan afrer the Investor
refused the Ownets' tequest to apply a portion of the $736,000 00 excess reserve funds toward one of
then monthly payments of principal and mterest (Compl, pp 21-25, 14 95-126, Answer, p 30, § 147)

The Owners answered the Investoi's Corpplamt with numerous affirmative defenses,
counterclaims, and a jury tral demand (Awwer, pp 24-27, 49 105-113 and pp 27-39, 49 116-203,
Supp! Counterclum, pp 1-3, 44 1-14)  The Owners also opposed the Motion for Order of Reference
and Mouon for Appomtment of Recewver (Resp 2 Opp Ref, pp 1-3, Rep mn Opp Appt Recewver, pp
1-4)

On ['ebruary 1, 2013, the Honorable Alison Lec heard the Monon for Owder of Reference
(Notzee of Motion Scheduling, MORDRE, Jan 4, 2013) and the Moton for .\ppointment of Recewver
(Notwe of Motion Scheduling MAPREC, Jan 4, 2013) At the end of the hearing, Judge Lee took the
Motions under advisement (Motwon Flearng Trans . pp 22-23)  Judge Lee then entered her order on
June 3, 2013, granting the Mouon for \ppomtment of Recewver (Order <ppr Ree, p 9-11)  'The
patties subsequently agreed to the appointment of CBRE Columbna as the Recerver (Agreed Order, pp
1-2) In her Order Appomnting Recewver, Judge Lee held that the Investor's Moton for Order of
Refetence should be held mn abeyance pending resolution of the Owners' legal counterclaims (Order
Appt Ree,p 2)

On \ugust 7, 2013, the Investor filed a Motion to Stuke the Owners' jury demand (Morwn to
Strike, p 1) The Owners umely responded m oppositon (Rep Opp Motion to Strnke, p 6)  Lhe
Motion to Strike was heard on January 13, 2014 before the Honorable G Thomas Coopet, J1 (Nofue
of Hearng, MSTRIK, Dec 18,2013) At the conclusion of the hearing, Judge Cooper took the matter

under advisement (MSTRIK Trans, p 20)



In a wutten Order filed on January 27, 2014, Judge Cooper granted the Investor's Motion to
Strike and sttuck the Owners' jury demand (Order Giaﬁl;rzg Motron to Streke, p 9)  Judge Coopet also
referred the case to the Master in Lquuty (/4), even though the Moton for Order of Reference was not
before him, and Judge ee had previously ordered the Motion for Order of Reference to be held in
abeyance (Nodue of Hearing, MORDRE, Jan 4, 2013, Order ~1ppt R(;L ,p2) The Owners filed a umely

Notice of Appeal, bringing these issues to this Court (Notuce of Appeal, Feb 27, 2014)



STATEMENT OF THE FACTS

The Owners are the utle owners of Fonraine Business Park, an office complex in Columbia,
South Carolina which was managed by Fontaine Management, LLC prior to this ingation  The
Owners are parties to a commercial loan dating to December 2007 which requires them to mamntain
certain Reserve Accounts for ttems such as taxcs, mnsurance, and capital improvements (the "Loan"
The Investor, a Marvland enuny with no commercial lending expettise or expertence, bought the Loan
from the ouginal lender's assignee m April 2009

After a short ume, the inexperienced Investor demanded mcreases of 1,037% and 756%o to the
Owners’ monthly contitbutions to the Capital Expense and Rollover Reserve Accounts, tespectively
The Owners mmmediately objected that these ncreases were unnecessary and commercially
unreasonable  The Owners aiso made several good faith attempts to resolve the dispute, mcluding
the tendening of a voluntary payment of $736,000 00 to supplement the existing balances in the
Reserve Accounts  While the dispute over those increases continued, the Investor then demanded an
ncrease of 630% to the I'ax and Insurance Reserve Account  I'he Owners promptly protested that
mnciease as well

1. The Defendant owners of the Fontaine Business Park property (collecuvely, the

"Owners') had an outstanding loan with a lender with substantial experience n
commercial lending (the "Loan'").

Lhe Owners and the ornginal lender, Greenwich Capital, entered into a loan secured by a Deed
of Trust cffecuve December 14, 2007 (the "Loan") The patues' Loan Agteement established a
Caputal Reserve Account (Comp/, Ex A, Loan Agreement, § 3 4, p 24 ("Loan Agreement") See aho Motion
to Stnke, Ex A), a Rollover Reserve \ccount (Loan Agreement, § 35, p 24), and a Tax and Insurance
Account (Ioan Agreement, § 3 3, p 23), all of which would be funded by monthly contributions from

the Owners  "The ouginal lender would hold the Reserve \ccount funds i trust for the Ownery'

10



benefit for the purpose of maintaining Fontaine Business Patk and paving the expenses of s
operatnon (Loan Agreement, § 3, pp 22-27) )

I'he Capiral I'xpense Reserve Account exists to fund the necessary capital merovc/mcnrs to
the Business Park (Loan Agreement, § 35, p 24)  The Owners' inttial monthly contubution ro this
Account was §5249 00 (/d) ‘The lender could reassess and mcrease the amount of the monthly
contribution 1 1ts "reasonable discreuon based upon 1ts "then current underwriting standards” (/d)

The Rollover Reserve Account exists to fund Approved I.easing Fxpenses, including real
estate commissions, tenant impiovements, and other actual out-of-pocket expensces associated with
leasing space at the Business Park (Loan Agreement, § 35, p 24)  I'he Owners made an minal deposit
of §750,000 00 ro fund the Rollover Reserve Account, and arc tequired to maintain a munimum
balance 0f $250,000 00 Beginning with the thirty-cighth payment under the Loan, the Owneis began
making monthly payments of $21,086 50 to the Rollover Reserve Account  Under the Rollover
Reserve Account provision, the lender may increase or decrease the Owners” monthly payment, 1f 1t
determunes "in 1ts reasonable judgment that the funds 1n the Rollover Reserve Account will be
mnsufficient to pay (or 1n excess of) the amounts due or to become due for Approved I.casing
Fxpenses " (Loan Agreement, § 35, p 24)

Ihe l'ax and Insurance Account exists to fund the property taxes and insurance premiums for
the Business Park each vear (Ioan Agreement, § 33, p 23)  Under the ongmal terms of the Loan
Agreement, the Owners are required to pav one-twelfth of the tanes and insurance prermuums that the
lender estimates will be payable during the nextyear  Lhe lender may increase the Ownets’ monthly
contribution 1f 1t "determimes m 1ts reasonable judgment" that the funds in the Account will be
msufficient to pay the taxes and premuums  Likewise, the lender may decrease the Owners’ monthly

contribution 1f the funds 1n the Account will exceed the amount of taxes and insurance premuums due

(_oan Agreement. § 33, p 23)

11




2. The Plamuff (the "Investor") had no previous experience or expertise In
commercial lending, yet bought the Loan from the onginal lender as an
investment.

Despite 1ts lack of experience in commercial real estate lending, the Investor bought the Loan

from the onginal lender--at a steep discount--in Apud 2009 (Memo Opp Mouon to Suike, s A,
Deposunron of Llhott 1 effman, pp 14-16, 52 ("Laffman Dep ")) The Investor’s principal, Illiott Taffman,
had no education, tramning, or experience as a commercial teal estatc lender when his company
putchased the Toan (Lffman Dep, pp 14-16) He had no education, traming, o1 experience with
underwriting reserve accounts in commcr’cml real estate loans (Izffman Dep, pp 14-16) He has
explained that his undetstanding of underwriting standatds was "formed by [hus] experience,"” although
he had no expertence from which to draw from when his company acquued the Toan (Lffman Dep
pp 40) Moreover, Mr Liffman has admutted that his "general interpretaton” of underwriung
standards 1s "not 1n the Loan z\chcmcnt” wself (Lgffman Dep , pp 37-38), and that he does not tefer to
the terms of the Loan Agreement 1o gain an understanding of the applicable underwuiing standards
(Laffman Dep , pp 39-41)  For that matter, he does not believe that he needs to be authorized by the
Loan Agreement to do anythung (Leffmzan Dep , pp 139, 146)

3. Shortly after acquiring the Loan, the mexperienced Investor demanded a
commercially unreasonable 1,037% increase to the monthly payments to be made
to the Capital Expense Reserve Account.

) In Julv 2011, the Investor notified Fontamne Management, LLC ("Management") that it had
unilaterally 1cassessed the Capital Reserve Account  The Loan Agreement authornizes the Investor to
reasscss the monthly payment to the Capital Expense Reserve Account "in 1ts reasonable discrction
(based upon its then-cuttent underwuiung standands)” (TLoan Agreement, p 24, 8 3 4, Laffman Dep | pp

123-124, 127) However, the Investor reassessed the monthly pavment to the Capital Reserve

Account from the original amount of $5,249 00 to $54,476 34, an increase of 1,037%

12



4. Shortly after acquiring the Loan, the mexperienced Investor also demanded a
commercially unreasonable 756% increase to the monthly payments to be made to
the Rollover Reserve Account.

At the same ume, the Investor also notfied Management that 1t had reassessed the monthly
payment to the Rollover Reserve Account  The Loan Agreement authorizes the Investor "to increasc
(o1 decrease)” the monthly depostt to the Rollover Reserve Account "if the Lender determunes in its
reasonable judgment that the funds in the Rollover Reserve Account will be msuffictent to pay (or in
excess of) the amounts due ot to become due for Approved Leasing Expenses” (Loan AAgreement,
pp 24-25,93 5, Loffman Dep , pp 123-124, 127)  When the Investor increased the monthly payment
to the Rollover Reserve Account, there were no amounts due, or to become due fot Approved Leasing
ixpenses, and the Account balance was already over $600,000 00 (Memo Opp Mouon to Stike, Eix
C, Depositawn of Panla Mathews, p 61 19-23 ("Mathews Dep ")) Nevertheless, the Investor ncreased
the monthly payment from the original amount of $21,086 50 to $159,472 91 (Mathews Dep, pp
56 14-17)  This teassessment constituted a one-ume increasc of 756%

5. Shortly after acquuning the Loan, the mexperienced Investor also demanded a
commercially unreasonable 630% increase to the monthly payments to be made to
the Tax and Insurance Reserve Account.

In Aptil 2012, the Investor notified the Owners that 1t was mcreasing the monthly pavment to

the l'ax and Insutance Account from $722 00 to $5,272 97 (Lsffman Dep , pp 103 18-123 10 and .x 6)
Ihis reassessment consututed a one-ume increase of 630%  The Investos claimed that the increase
was to correct a projected shortfall based upon its unsubstantiated belief that the Owners’ msurance
premium was going to increasc at least 46% from the previous years’ premiums (/d)  lhe Owners
objecred and tequested actual figures from thewr msurance agent (/d)  On June 11, 2012, Ronald

Guerena of Marsh Risk and Insurance Service advised the Investor that the Ownets' premium would

increase only shightly (/4) M1 Guerena projected that the Owners’ monthly pavment would be

13



$3,100 ({d) This nformation was 1gnored bv the Investor, who contnued insisung upon the 630%
mcrease (Id)

6. The Owncers immediatcly objected to the inexperienced Investor's reassessments
of these Reserve Accounts as commercially unreasonable and unnecessary

Upon receipt of the nouce from the Investor concerning the reassessments, Management
immediately objected to the reassessments on behalf of the Owners (Lgffman Dep, p 165)
Management alb;) requested justification and substantiation of the reassessments under the provisions
of the Loan Agteement  As Management suspected, the Investor did not ieassess the monthh
contubuton to the Capiral Expense Reserve Account based upon any underwnting standards (Izffman
Dep | pp 44,52, 127-135, 194, Memo Opp Mouor\l to Strike, Lix B, Plaznisff’s Duscovery Responses, pp
9-10, 13-14 ("Duscovery Responses”), Mathews Dep. p 6022-24)  Instead, the Invesror based the
reassessment on a three-year capital expense budgert that 1t had requested from CBRE Columbia
("CBRE"), without providing notice to Management and the Owners as required under the Notice
provision of the Loan Agreement (Loun Agreement, pp 54,96 1, Laffman Dep , pp 137-146,172)  "T'hat
budget was based on arbitrary and unrealisuc assumptions provided by the Investor intended to
maximize Reserve requurements  Consequently, the budget was excessive and  hypothctical
Moreovet, the budger resulted fiom the Investor's previous rejection of actual data provided by
Management (Mathews Dep , pp 56 14-17, 57 16-24, 60 17-18, 71 18-24, 72 10-11, 72 19-22, 73 10,
103 17-19, 104 9-11, 109 7-17, 110 7-8, 123 13-18, 125 12-16 & 19, 127 4-11, 128 5-11)  lnally, the
Investor did not explain to CBRE, Management, ot the Owners that 11 intended to use the theotencal
Budgct to maxtmize reasscssments of the Reserve Accounts  Lhe Investor hid 1ts mtentons behind
the claim that 1t metely wanted to undetstand what mught be expected 1n the coming years (Loffman

Dep, pp 137-146, 172)

+ Minagement delegated the dav-ro dav operatons of the Business Patk to CBRI under an agreement, wheteby ( BRY
acted under the directon of and reported ro Management N

14




Before receving the notce of the reassessments, the Owners and Management had no reason
to believe that the informauon in the three-year capital budger would be used for the purpose of
teassessing the Reserve Accounts  In othet words, no one (other than the Investor) knew that the
Investor intended for the theotetical budget to substtute for the "underwniing standards” dictated by
the Loan Agiecement  Notably, there 15 no provision in the Loan Agieement for a three-y car capital
budget, the Investor did not explamn 1ts true intentions, and a capital expense budger 15 not an
underwrniting standard  (Loan Agreement, pp (10)-(uw) and § 1 pp 1-17, I zffman Dep , p 137, Mathew Dep ,
pp 103 8-13,104 23-25,105 10-19, 110 24-25, 188 9-11 & 16-18) In/all respects, the Investor clearly
was not acting 1 accordance with generally accepted standaids 1n the commercial real estate lending
dustey (Mathewy Dep , pp 53-54,103 8-13, 124 21-24, 140 8 14 & 18)

7. The mexperienced Investor refused to explain or justify the increased payments to
the Reserve Accounts, and threatened default if the Owners failed to comply with
1its demands.

The Ownets repeatedly asked the Investor to jusufy and substantiate the reasonablencss of
these reassessments, including a tequest fot a detatled written explanauon of the reassessments and the
underwrniting guudelines upon which the reassessments were based (Lyffman Dep , p 174, Eix 10, Ex 3,
p 155, Mathews Dep , Ex 1, pp 7-8) The only explanation the Investor ever provided concerned the
mncrease to the Capital Reserve Account  The Investor explamed that the 1eassessment to the Caprtal |
Reserve Account was based upon the three-year capital expense budget, and admitred that 1t was not
based upon any underwuting standards (Igffman Dep, pp 123 11-138 2, Mathews Dep , p 101, Lx 3, p
163, Lx 6)

Lhe Owners asked the Investor to reassess the Caputal xpense Reserve Account based upon
accutate information  Lhe Investor refused  lhe Owners asked the Investor to reassess the

Rollover Reserve Account based upon the lack of approved leasing expenses and the curient balance

of that Account  L'he Investor refused (Isffman Dep, Ex 10)  The Owners asked the Investot to

15




{
reassess the Tax and Insurance Account based upon nformation from the Owners' msutance agent
The Investor refused  (Mathews Dep , Lx 1, pp 6-7, Loffman Dep  pp 103 18-132 10 & Fx )
8 Even though all payments of principal and interest had been tmely paid by the

Owners, the mexperienced Investor subsequently declared the Loan in default
because the Owners would not comply with its demands.

The Investor declared the Owne\rs in default under the Loan Agteement, largely because the
Owners did not pay the reassessed monthly contmibutions to the Reserve Accounts (Compl, pp 21-23,
49 95-114, Anwwer, pp 14-19, 99 68-84)  The Investor then commenced this suit to foteclose upon
the Business Park

ARGUMENT
I. THE OWNERS ARE ENTITLED TO A JURY TRIAL ON THEIR LEGAL
COUNTERCLAIMS BECAUSE THE CONTRACTUAL JURY WAIVERS DO NOT
EXTEND TO THE OWNERS' COUNTERCLAIMS.

A dcfendant 1n a foreclosute action 15 enuted to a jury tual on legal counterclaims in the
absence of a valid wawver  Here, the jurv wawers do not applv to the Owners' non-contractual
counterclaims, mncluding those for breach of fiduciary dutv, economuc dutess, toruous mterference
with conriactual and business 1clations, and unfau ttade pracuces  Accordmgly, the tual court erred
n granurig the Plamuff Investor's Mouon to Stuke the Defendant Ownets' jury mial demand

Standard of Review

"Whether a party 1s enutled to a jury trial 1s a question of law " Wachoma Bank Nat A'n v
Blackburn, 407 S C 321,328,755 S I3 2d 437, 441 (2014), reh'g denied (Apr 2, 2014) (quotng Verenes v
Alvanos, 387 S C 11, 15, 690 S [£ 2d 771, 772 2010)  Appdlate courts may dearde questions of law
with no patticular deference to the arcutt coutt's findings [

A Legal counterclaims in an equitable action may requirce a jury trial.

Although a foreclosure action 1s an action 1 equuty, "counterclaims——including those tatsed in

cquitable actions—may, at umes, be entided to a jury rial " [ at 328-329, 7555 15 2d at 441 \sthe
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South Catolina Supreme Court recently explained "If the complaint s equitable and the counterclaim
15 legal and compulsory, the plainoff or the defendant has a night to a jury tal on the counterclaim
unless a valid jurv wial warver exasts 2hat encompasses the connterdasm " Id (ltalics added) If such a
watver does not exist, the proper procedure for handling the countetclaims 1s as follows

(a) The tral judge may, pursuant to Rule 42(b), order separate trials of the legal and
equitable claims, or may order the claims tried 1n a single proceeding

(b) If separate trials ate ordeted, the judge must determine which 1ssues are to be
tried fust If thete ate factual 1ssues common to both claims, absent the most
impetatve circumstances, the at law claum must be tued first If thete are no

common facrual 1ssues, 1t 1s within the tral judge's discretion which claim will be
tried first

(c) If the claims are to be uied 1 a single proceeding and there are f;lctual 1ssues

common to both claims, the juty shall first derermune the legal 1ssues The court

may then determine the equutable claims, but the jury's detetmunation of common

factual 1ssues shall be binding upon the court
ld at 329-330, 755§ 1. 2d at 441-442 ;

To be valid and enforceable, a jury warver must be an mrcnltmna] act and the intenton to waive

the related wight must plamnlv appear  Sanamerwa Fan Corp v Fgur-Data, Ine , 299 S C 175, 179, 383
SE2d8, 10 (Ct App 1989) (ciung 47 Am Jur 2d Jury § 81 at 696 (1969))  The night to tral by jury 1s
a substanual right, therefote, contractual juty warvet provistons ate strictly construed using thewr plain,
ordinary, and popular meaning  Beach Co » Twiliman, L1d, 351 5 C 506, 04, 566 S 1= 2d 863, 866 (Ct
App 2002) (citing N Charleston Joint Venture v Katehens of Island Fudge Shoppe Ine , 307 S C 533, 535, 416
S E2d 637,638 (1992), and brrtz—Pontia—Cadillac—Buuk v Goforth, 312 5 C 315, 318, 440 S 1. 2d 367,
369 (1994))  "Warver of a jury trial - will not be implicd 1n doubtful cases, and, 1n ordet to create a
watver by implication, unequivocal acts are necessary, further, it has been held that the waivet must of
necessity be an intennonal act " [d (quoung 50 CJ'S Jurtes § 90 at 797 (1947)), Keels v Preree, 315S C

339, 342, 433 S I 2d 902, 904 (Ct App 1993) (In absence of an express agreement ot consent, a

warver of the night to a jury tral will not be presumed)
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B. The Owners are entitled to a jury trial on therr legal counterclaims that were not
waived beforehand 1n the Loan Documents.

In their Answers, the Ownets rased a litany of counterclaims that are quintessenually juy
ssues  Indeed the essentia of the counterclaims fall squarely within the provmnce of a jury  Among
other things, the Owners have pleaded breach of fiduciary duty, tortious economic duress, totuous
mterference with contiactual and business telations, and unfan tade pracuces  Curolina lert Bank »
BADD, LLLC,733S E2d 619 (S C App Oct 24,2012) (A defendant in a foreclosure action 13 enutled
to a jury trial on breach of contract claims that are separate and distinct from the foreclosure action),
Verenes v Alvanos, 387 SC 11,17, 690 ST 2d 771, 773 (S C 2010) (\\n acuon sceking damages for
breach of fiduciary duty 15 an action at law), Solky v Navy Vederal Credt Unzon, Ine 397 S C 192,202,723
S I22d 597, 602 (S C App 2012) ("An action n toit for damages 1s an actuon at law"), Byrd » Laungiton,
398 SC 237, 241, 727 SE 2d 620, 622 (SC Ct App 2012) ("An action to construc a contract 1s an
action at law"), Abrens v State, 392 S C 340, 347-348,709 S F 2d 54, 58 (S C 2011) ("An action sceking
damages for breach of contract 1s an action at law")

[he contractual jurv trial warvers i the Loan Agreement and Mortgage do not apply to the
Owners' counterclaims  The mited warver 1 the Jloan Agreement states

10.8 Tmual by Jury. lach Borrowet and Lender hereby agree not to elect a trial by

juty of any 1ssuc triable of right by jury, and waive any right to trial by jury fully to the

extent that any such right shall now or hereafter exait with regard 1o the Loan Document,

orany dlamm, counterain or other aclcon artving 11 conneclion therewefh  This Waver of

Right to Trial by Jury 1s given knowingly and voluntarily by each Borrower and Lender,

and 15 intended to encompass individually cach insrance and cach issue as to which the

right to a tral by jury would otherwise acciue
(Ioan Agreement, § 10 8, pp 74-75) (All caps removed, Ttalics added) The hmited warver i the
Mortgage states

22 Wawver of Jury Tral. Mottgagor heieby agrees not to clect a tal by jury of any

1ssue triable of right by jury, and waives any right to trial by jury fully 1o the extent that

any such right shall now ot heveafter exzif wetl regurd to they Morigage or any other Loan

Document or any dlaim, connlerdaim or other action arrseng in connectzon therewsth  This
watver of right to trial by jury 15 given knowingly and voluntarily by Mortgagor, and s
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intended to encompass individually each instance and each 1ssue as to which the nght

to a tr1al by jury would otherwise accrue  Mortgagee 1s heteby authonzed to file a

copy of this Paragraph 1n any proceeding as conclusive evidence of this wawver by

Morrgagor
(Compl, Ex C, Mortgage, § 22, p 13 ("Mortgage") (All caps removed, Italics added ) Thus, by therr
plain terms, these warvers apply only to disputes concerning the terms of the "lLoan Agreement,” the
"Mortgage," "any other) I.oan Document," s and "any claim counteiclaim, ot other action in
connection thercwith "

The Owners' counterclaims for breach of fiduciary duty, economic duress, and tortous
interference with contract do not extst "with regard to the Loan Agreement,” the Mortgage." or "any
other Loan Document” (/;,lmwer of Owner 1, pp 27-39, Amswer of Owners 2-31, pp 27-40) Nor are
they connected "therewith " Those counterclaims ase from conduct that 1s not governed by terms
expressed within the four cornets of the Loan Agreement, Mortgage, and other T.oan Documents
Instead, those counterclaims relate to the Investor's conduct and dealing with the Owners under ughes
and obligatons that arise independently of the contiactual agreements between the paities  The same
1s true of the unfawr trade practuces claim  All of these counterclaims mav be hitgated and decided
without refetence to the terms of the Loan Agteement, Mortgage, and other Loan Documents, yet
they have such a logical relationship to the Loan thar the Owners' success would prevent the Investor
from foreclosing on the Moitgage L

As previously noted, the warver provistons must be strictly construed according to their plain
language and a warver cannot be implied 1f there 15 any doubt  Here, the plam language of the waiver

provistons 1s specifically tied (and therefore limited) to the "Loan Agreement," "Mortgage," and "Loan

Documents " They do not mclude any language that can be construed as warving all legal claims

5 In addition to the Ioan Agieement and™Mortgage, other "Loan Documents” mchude the relared Pronussory Note
(Compl, Irx B), an Assignment of Leases and Rents (Compl, Lx D), an \ssignment of Agreements, Licenses, Permuts
and Contracrs (Compl, A 12}, a Loan Assumption Agreement (Compl, ix F), and an Amendment to Loan Vssumpuon
\greement (Compl, I 1)
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arising between the parges  They do not include any language that can be construed as waiving
counterclaims for breach of fiduciary duty  They do notinclude any language that can be construed
as waiving counterclaims for economic duress lhey does not include any language that can be
construed as watving counterclaims for rortious inrerfetence with contractual or business i1elations
And thev do not include any language that can be construed as warving counterclaims of unfair trade
practices Indeed, the Investor did not make any attempt to demonstrate that those counterclaims
"exist with regard to the Loan Documents ' (Motion to Stike, p 1, MSTRIK Trans  pp 1-10, 22-26)

The jury warver at 1ssuc 1n Wachoma Bank v Blackbnrn provides an insightful conuast 4075 C
321, 325-326, 755 S L 2d 437, 439 (2014) In that case, the jury waiver provided

Warver of Jury Trial To the extent permitted by applicable law, each of Borrower

and Bank  knowingly, voluntauly, and mtentionally warves anv right cach may have to

a tal by jury 1n respect of any linganon based on, or ausing our of, under o1 1n

connection with this Note, the Loan Documents; ot any agreement contemplated to

be executed in connection with this Note, or any course of conduct, courie of dealing,

slatements (whether verbal or written) or actions of any parly wilh reipect hereto This

provision 1s a material mducement to Bank to accept this Note
ld (all caps removed, 1talics added) This jury waver goes beyond the related "Note" and "Loan
Documents” and includes, more broadly, "any coutse of conduct, coutse of dealing o1 actions of

\

any party with respect hereto " Relying on thar language i particular, the Supteme Court concluded
that the sales transaction that preceded the loan was imcluded i the loan's jury watver provision /o at
332, 755 S1i2d at 443  For that reason, the Court concluded that the waiver applied to the
defendants' counterclaims  I4 ‘The jury warvers at 1ssue 1n this case do not include language that
extends the watvers beyond the teims of the written contracts between the parues  They do not make
any reference to the course of conduct or course of dealmg between the patnies, nor do they tefet to

"actions of any patty" with respect to the course of conduct and course of dealing  Accordingly, the

jury waivers here must be construed strictly to daims for breach of the related written contacts
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i
C. The Investor failed to show that'the Owners' counterclaims, which exist
independently of the contractual relationship between the parties, are
encompassed by the hmited jury trial ' waivers
|
The tral court erred in concluding that the Owners were not enutled to a jury tral on ther
!

!

counterclaims--presumably because the Tnvestor was the fist ro file a complamnt  In the tnal court,
the Investor argued that the Owners' "counterclaims do not change the cqutable narure of the

|
foreclosure acton" (MSIRIK Trans, p 4) In that regaid, the Investor’s understanding ot the
. /
governing law was simply mcotrect  In fact, the opposite 1s true  The equitable nature of this

f
foreclosure action does not change the legal natuie of the Owners’ counterclaims  Under a plamn

i
reading of the South Carolina Supreme Court’s recent decision in Wachoma Bank v Blackburn, 407 S C

at 329-330, 755 S E 2d at 441-442, there 15 no cscaﬁ)mg the conclusion that the tnal court erred "I

the complaint is equitable and the counterclaim s legal and compulsotry, the plamuff or the defendant

|
has a right to a jury trial on the counterclaim unless a valid jury trial waiver exists that encompasses the

f
counterclaim " ,

v

The tral court also erted 1in concluding that the waiver applied to the Owners' counterclaims 1n
]
the absence of anv showing in that regard frtom the Investor  .\\s the movant the Investor had the

buiden of showing that cach of the Owners' counterclaims fell squarely within the terms of the
!
watvets  The Investor made no such showimng 'Although the Investor argued gencrally that the

h

\
warvers applied to counterclaims, the Investor mad!c no showing that the counterclaims at 1ssue "exist

v

with regard to the L.oan Documents” or that they "cexaist with regard to the Mortgage o1 any othet Loan
2 ¥ g gag y

'

Document" (MSTRIK Trany, pp 1-10, 22-26)  The wawers here expressly apply onh to

b

1
countetclaims rased i connection with the Loan Agreement, Mottgage, and other Loan Documents

(Loan Agreement, § 10 8, pp 74-75, Morigage, § 22, p '13)  Thev do not apply to counterclaims that anse

'

ndependently of the parties contiactual telationship
- ]

D Even if the contractual jury warvers are otherwise applicable, the Investor should

be equitably estopped from enfnrc1lng them because of 1its outrageous conduct.
!
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This 1s no ordinary foreclosure action  Although the Investor has pleaded 1ts case m the
placid veibal vencer of a routine foreclosute acuon, Owners have demonstrated the rough-hewn
reabty of this matter through their Answers, Affirmatne Defenses, and Counterclaims  The

. !
following facts, which have been developed duting discovery, demonsuate the Investor’s outiageous

conduct

(1) lhe Investor declared the Owners m default under the Loan Agreement, largely
because the Owners did not pay the reassessed monthly contubutions to the Reserve
Accounts (Complaint, pp 21-23, 94 95-114, Anawer, pp 14-19, 49 68-84)

(2) The Ownets have ratsed vatious defenses that telate to the inherent invalidiry of
the reassessments to the Reserve Accounts (Anwer, pp 24-27,99 104-114)

(3) The Owners have alleged that the Investor breached the Loan Agicement when 1t
requested a three-year capital expense budget and when it used that budget to teasscss
the Capital I2apense Reserve Account (Anmswer, pp 14-19,/99 68-84 & pp 27-36, 4
115-203)

(4) The Loan Agrcement only authorizes the Investor to reassess the monthly
payment to the Capiral Lixpense Reserve Account "in its reasonable discietion (based
upon 1ts then-current underwriung standards)” (Loan Agreement, p 24, 4 3 4, Loffman
Dep, pp 123-124, 127)

!

(5) Elbott Laffman had no educaton, naining, or experience as a commercial real
cstate lender when the Investor purchased the Loan Agicement (Igffman Dep | pp

14-16)

(6) Mr ILiffman had no cducation, traimning, o1 expetience with underwriting Reserve
Accounts 11 commetcial teal estate loans when the Investor putchased the Ioan
Agreement (Ieffiman Dep , pp 14-16)

7y Mr Liffman’s understanding of underwriting standatds was "formed by [his
g g )

expertence (Leffman Deop , pp 40)

(8) Mr lLiffman’s "general intetpretason” of underwunnng standards was "not in the
Loan Agreement” (Iiffman Dep , pp 37-38)

(9) M Taffman did not refer to the tetms of the loan Agreement to gain an
understanding of the applicable underwniting standards (Ieffman Dep , pp 39-41) ’

(10) Mr Juffman does not believe that he needs ro be authouzed by the Loan
Agreement to do anvthung  (Lzffman Dep , pp 139, 140)
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(11) 'The Investor did not reassess the monthly contnbution to the Capital Ixpense
Reserve Account based upon any underwnung standards (Iffman Dep | pp 44, 52,
127-135, 194, Duscovery Responses, pp 9-10, 13-14, Mathews Dep , p 60 22-24)

(12) The reassessment of the Reserve Accounts was not the tesult of the exercise of
"reasonable discretion," as required by the loan Agieement, because they were
excessive, hvpothetical, and resulted from the Investor's previous rejecuon of actual
data provided by Management (Mathews Dep, pp 56 14-17, 57 16-24, 60 17-18,
7118-24,72 10-11,7219-22, 7310, 103 17-19, 104 9-11, 109 717,110 7-8,123 13 18,
12512-16 & 19,127 4-11, 128 5-11)

(13) The Investor reassessed the monthly payment for the Capital Reserve Account
from the onginal amount of $5,249 00 to $54.476 34 (Ioffman Dep, pp 1206-127,
163-164)

(14) The reassessment of the Capital Reserve Account amounted to a one-time
increase of 1,037% (Liffman Dep , pp 126-127,163-164)

(13) The Loan Agreement authornizes the Investor "to mcrease (or decrease)” the
monthly depostt to the Rollover Reserve Account "if the Lender determines in its
reasonable judgment that the funds m the Rollover Reserve Account will be
nsuffictent to pav (or 1n excess of) the amounts due or to become due for Approved
Leasing Uxpenses" (Ioan Agreement, pp 24-25,9 3 5, Laffman Dep |, pp 123-124, 127)

(16) The Investor mncteased the monthly deposit to the Rollover Reserve Account

from $21,086 50 to $159,472 91 (Mathews Dep , pp 56 14-17)

(17) The increase 1n the monthly deposit for the Rollover Reserve Account resulted
in the imposinon of a one-time increase of 756% (Mathews Dep , pp 56 14-17)

(18) When the Investor imncieased the monthly deposit to the Rollover Reserve
Account, there were no amounts due or to become due for Approved Leasing
Expenses and the account balance was over $600,000 00 (Mathews Dep , pp 61 19-23)

(19) T'he Investor based 1ts reassessment of the Reserve Accounts on a three-year
capital expense budget that 1t requested from CBRE without providing notice to the
Owners as requued under the Notice provisions mn the Loan Agreement (Loan

Agreement, pp 54,9 6 1, Ioffmun Dep | pp 137-146, 172)

(20) Mr liffman asked Sandra Johnson of CBRI: for the three-vear capital expense
budget without explaiung that he mtended to use the budger to reassess the Reserve
Accounts while hiding behind the claim that he sumply wanted to understand what they
expected 1 the comung years (Lffman Dep, pp 137-1406, 172)

(21) The Owners had no teason to believe that the mformation would be used to
reassess the Reserve Accounts because there 15 no provision in the Loan \greement
for a thtee-year capital budget and the Investor did not explaimn 1ts true intentions
(Ioan Agreement, p ()-(w) & § 1, pp 1-17, Lyffman Dep, p 137, Mathews Dep, pp
103 8-13, 104 23-25, 105 10-19, 110 24-25, 188 9-11 & 16-18)
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(22) Upon recerpt of the notce from the Investor concerning the reasscssments, the
Owners immediately objected to the reassessments because the reassessments were
unreasonable and the three-vear capital expense budget was not based upon the
Owners' actual expectations (Lzffman Dep, p 165)

(23) When the Investor reassessed the Reserve Accounts, 1t was not acung in

accordance with generally accepted standards in the commetcial real estate lending

industey (Mathews Dep , pp 53-54, 103 8-13, 124 21-24, 140 8-14 & 18)
In these mstances, the Owners have shown that the mexpenienced Investor has engaged 1in conduct
that 1s arbitrarv, capricious, outrageous, and unconscionable Motcover, the Investot’s
unconsctonable conduct preceded and procured the Owners’ alleged defaults under the loan
Documents Indeed, the mexpetenced Investor was the fust party to breach the Loan Agreement
when it requued the creanon of a three-year capital expense budget that was not provided for in the
Loan Agreement, faled to do so mn wuting as required by the Loan Agrecment, and used thar
budget—nstead of any underwutng standards—to impose commercially unicasonable increases to
the monthly Reserve Account pavments  Under these circumstances, the Owners” demand for a jury
ttial on its countetclaims should be upheld

"Equitable estoppel precludes a pattn from asserung ughts he otherwise would have had
agamnst another when his own conduct rendets assertion of thosc nghts contrary to equity " Pearon v
Halton Head Howp, 400 S C 281, 290, 733 S I 2d 597, 601 (Ct App 2012) (quoung In/'l Paper Co »
Schwabedisen Maschwen & Anlagen GMBH, 206 F 3d 411, 417-418 (4th Cir 2000))  To allow a party to
disregard 1ts obligations under a contract while claiming the benefits of the contract would distegaird
equity  Here, Mr Liffman, the Investor's principal, has ficely adnurtted in discovery that his "general
mterpreration” of underwnting standatds was "not in the Loan Agteement" (Leffran Dep , pp 37-38),
that he did not refer to the terms of the Loan Agreement to gan an understanding of underwriting

standatds (Iffman Dep , pp 39-41), and that he does not believe that he needs to be authorized by the

Loan Agreement to do anvthing (I ffman Dep  pp 139, 146)  In othar woids, although the Investor s
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openly flouting 1ts obliganons and essenually 1e-witting the Loan Documents, 1t secks to hold the
Owners to suict adherence to those provisions of the Loan Documents that suit the Investor
)

The jury tial waivers are just one example ‘The outrageous increases to the Reserve
Accounts 15 another The Investor was only authorized to mmpose commercially 1casonable
reassessments to the Reserve Accounts  Nevertheless, the Investor imposed mcreases of 1,037%%,
756%, 630% on thurty days’ notice  Then, the Investor used the unreasonable increases to
substantate the alleged defaults that preceded this foreclosute action  The improper nature of the
Investor’s conduct 1s unprecedented 1n normal business relatonships — Given the Investor's disiegard
for the terms of the contiact, as a general matter, and 1ts disregard for the duty of good faith and fan

dealing, 1n parucular, equuty dictates that the jury waivers at 1ssue should be avorded

II THE ORDER OF REFERENCE IS INVALID UNDER THE LAW OF THE CASE
DOCTRINE BECAUSE ONE CIRCUIT JUDGE HAD ALREADY DECIDED THAT
THE MOTION WOULD NOT BE HEARD UNTIL ALL LEGAL ISSUES ARE
RESOLVED.

An order from one circuit judge 1s the law of the case and cannot be teversed by another circunt
judge  Here, Judge Lec first ordered that the Planuff Investor's Motion for an Order of Refetence
would be deferred unul the legal sssues 1in the case were adjudicated  Accordmgly, Judge Coopet's
subsequent Order of Reference 1s invahd and must be reversed

One cucwt judge has no powet to review, revise, o1 teverse the decision of another cucuat
judge of the same court upon the same facts [ parse Stare, 263 S C 363,210 ST 2d 600, 601-602
(1974), Cook v Taylor, 272 S C 536, 252 S 12 2d 923 (1979), Departnent of Social Servues v Lama D | 386
SC 382,688 S I 2d 130 (2009)  The tuling of the first judge 15 binding on all parties and, when left
una})pcalcd, becomes the law of the case  Lix parte State, at 601, sce also Enoree Baptest Church v Tletuer,
287 S C 602, 603, 340 S F. 2d 5406, 547 (19806) (findmg a cucut court judge cannot deny the use of an

amended complaint in hght of an order of another cucuit coutt judge that permirted use of the
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amended complamt), see Fddndge v ldrndge, 398 S C 113, 728 Sk 2d 24 (2012), Ruchland County v
Palmetio Cablevizon, 261 S C 222,199 S F 2d 168 (1973) (stating an unchallenged ruling, night o1 wrong,
1s the law of the case)

Here, the Invcs‘to/r's Motion for Otder of Reference was heard by Judge Alison Lee on
February 1, 2013, and taken under advisement (No/ne of Motion Schednling MORDRIL, Jan 4, 2013,
Moton Trany , pp 22-23)  In the Order Appoimnung Recewver, Judge Lee ruled  "The Courr declinied
to hear Plamnuaff's Mouon for Order of Reference pending the resolution of the legal claims asserred in
this matter" (Order Appt Rec, p 2) That aspect of Judge Lec's decision has not been challenged by
any patty

Theteafter, the Investor's Motion to Strike Jury Demand was heatd before Judge G Thomas
Cooper, Jt (Notue of Motion Scheduling, MSIRIK, Dec 18, 2013, MSIRIK Trans, Jan 13, 2014)
Although the Motion for Order of Reference was not before Judge Coopet, in granting the Investor's
Mouon to Strike, Judge Cooper futther ordered that "the case should be refeired to the
Mastet-1n-Equity for Richland County pursuant to Rules 71 and 53, SCRCP" (Order Granting Motion to
Strike, p 99  Because Judge lee had alteady ruled thar Investor's Mouon for Otder of Reference
would not be heard unul the legal 1ssues in the case were first resolved, Judge Cooper's order amounts
to a review of the order of another circut judge and improper reversal of that order

The case of Cosk v Taylor, 2725 C 536,252 S 12.2d 923 (1979) 1s directly on point  There, the
South Carolina Supreme Court explamed

the defendant's attorney procured from Cucunt Judge Klyde Robinson an order of

refetence to the master in equity Upon leaining of the order, counsel for the plamnuff
moved before Circwt Judge Paul M Moore to set aside the otder of teference 0 on

”»

the ground that there are leginmate issues for determunagon by a jutv ” The moton

came to be heard before Judge Moore, resulting 1n hus order vacaung the order of
Jjudge Robinson; he then directed that the case be placed on the jury docket for trial

Cook v Taylor, 2725 C 530, 537725285 2d 9123, 924 (1979)  On those facts, the Supteme Court held
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The order of Judge Moore amounted to a review by him of the ordet of another cucut
judge (Judge Robinson) and a reversal of the order of Judge Robmson because Judge
Moore disagreed as to the proper mode of tial Judge Moore did not have the power
to set astde the order of his predecessor

ld at 538, 252 SE 2d at 924  Accordingly, the Supreme Court set aside Judge Moore's order /4
[his Court should do the same with Judge Cooper's Ouder of Reference, which effectvely set aside
Judge Lee's Order

CONCLUSION

Premuses consideted, the Otder Granung the Motion to Strike should be reversed, and this
matter should be remanded for a jury tnal — Alternauvely, and 1n accordance with the law of the case,
this matter should be remanded for a resolution of all legal 1ssues before the Motion for Order of

Reference 1s heard
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The Appellants designate the following mattets from the transcripts, pleadings, orders,
exhibits, and other materials to be included 1n the appellate record, pursuantto SC A CR 209

1 Complamt filed by DRV Fontame, LLLC on November 20, 2011, and the related
exhibits that are referred to 1n the Ininal Buef of Appellants on pages 10 and 19

2 Mouon for Appomntment of Recerver, filed November 21, 2011

3 Monon for Order of Reference, filed November 21, 2011

4 Answet, Affirmatve Defenses, and Counterclaims of Fontaine Busmess Park, 1.1.C,
filed December 3, 2011

5 Response mn Opposition to the Motion for Order of Refetence, filed on or about
December 5, 2012

6 Response in Opposition to the Moton for Appomntment of Recerwver, filed on or about
December 5, 2012

7 Notice of Mouon Scheduling for the Motion for Appomtment of Recewer, dated
January 4, 2013

8  Nouce of Mouon Scheduling for the Mouon for Oider of Reference, dated January 4,
2013

9 Planuff's Reply to Affirmauve Defenses and Counterclaims of Defendant lrontaine
Business Patk, 1LILC, filed on o1 about January 7, 2013

10 Answer and Countetclaims for Defendants Fontame Business Park 2-31, filed on or
about January 8, 2013

11 Mouon for Leave to [1le Supplemental Pleading, filed on January 11, 2012

12 Supplemental Pleading filed on or about February 21, 2013



13 Transcript of the Hearing on the Moton for Appomument of Recerver and Moton for
Order of Reference

14 Order Granting Appomtment of Recarver, filed June 4, 2013

15 Defendant Fontane Busmess Park, LLC's Rule 59(e) Moton to .\lter or Amend, filed
June 19,2013

. 16 Defendant I ontaine Business Patk, 11C's Memorandum of lacts and Law 1n Support

of Defendant's Rule 59(e) Motion to Alter or Amend, filed June 19, 2013

17 Order Denying Defendant Fontamne Business Park, ILI.C's Rule 59(c) Motion to Altet ot
Amend, filed Scptember 23, 2013

18 DPlamuff's Mouon to Strike Jury Trial Demand of Defendants, filed August 7, 2013, and
the related exhibits that are referred to in the Tnitial Brief of Appellants on page 10

19 Tianscript of the Deposition of Paula Mathews, dated September 19, 2013, and exhibits
that ate referied to mn the Initial Bricf of Appellants on pages 15 and 16

20 Transcrpt of the Deposition of Elhott Liffman, dated September 20, 2013, and exhibuts
that are referred to 1n the Initial Brief of Appellants on pages 13, 15 and 16

21 Memorandum 1 Opposttion to Plamnff's Motion to Strtke Jurv Demand, filed on ot
about January 8, 2014, and the related exhibits that are referied to 1n the Initial Brief of Appellants
on pages 12, 13 and 14 - |

22 Notce of Motion Scheduling for the Monon to Strike Jurv Tual Demand of
Defendants dated December 18, 2013

23 Transcipt of the Heating on the Mouon to Strike Jury Tial Demand, on January 13,
2014 -

24 Order Granting Plamntff's Motion to Strike Jury |ral Demand, filed January 27, 2014

25 Notice of Appeal, filed February 27, 2014
. 3



26 Specific poruons of Planuff's Responses to Written Discovery that are referred to mn the
Inital Brief of Appellants on pages 14 and 22

We cetufy to the best of our knowledge, mformatuon and belief that this Designation
contains no mattet which may be trrelevant to the instant appeal

Respect bmutted,

W, —

Brent B Y‘me SC B@ 74173)
Maitk A Fulks {Pro Hac Vice)

BAKER, ELSON, BEARMAN,
CALDWELL & BIERKOWTTZ, P C

Attorneys at Law

100 Med Tech Parkway, Suite 200

Johnson City, TN 37604

(423) 928-0181

byoung@baketdonelson com

Attorneys for Fontaine Business Park, LLC

Tuckon S Tligor 3 poioom,

Tucker $ Player (S C Bar No 16217) /<j mn{g//Q Ui g

Player Law Iirn
ayer law n ?/Z%/’C/

1415 Bioad River Rd O~ Wlat [
Columbia, SC 29210

(803%) 772-8008
tucker@playetlawfirm com

Attorneys for Fontaine Business Park 2-31, LEC



THE STATE OF SOUTH CAROLINA AUG 0 4 2014
In the Court of Appeals

APPLEAL FROM RICHILAND COUNTY
Court of Common Please

G Thomas Coopert, Jr, Circut Court judge

Appellate Case No 2014-000377

DRV FONTAINL, LI.C,
Appellee

v

FONTAINE BUSINESS PARK, LLC, et al,
Appellants

PROOF OF SERVICE

luded in the Record on Appeal
A, postage prepaid. addressed to
mbia, SC 29211

We cerufy that a copy of the Designation of Matter tg
was served on the opposing party on August 1, 2014, by

Appellee's Counsel of Recoxd%:;l Harull, P O Box 11490,

//,?’f ,2014
J

Bicnt B Young (S/C

Mark A Fulks (Pro

BAKER, DONLELSON, BRARMAN,
CALDWELIL & BERKOWITZ, P C

Attotneys at Law

100 Med Tech Parkway, Surte 200

Johnson City, ['N 37604

(423) 928-0181

byoung@bakcidonelson com

Attorneys for Fontaine Business Park, LLC

Tudlr > (agor W) perneresior.

Tucker $ Player (S C Bai No 16217) W/
et

Player Law ['irm .

1415 Broad River Rd 6 Wl / ?/26//7
Columbia, 5C 29210 /

(803) 772-8008 /

This <" day of

tucker@plaverlawfirm com

/4
Attorneys for Fontame Business Park 2-31, LI/C k
’ 5



BAKER_DONELSON w0

BEARMAN, CALDWELL & BERKOWITZ, PC JOHNSON CITY, TENNESSEE 37604

PHONE 423 928 0181
FAX 423 928 5694

BRENTB YOUNG*
E-Mail Address byoung@bakerdonelson com
Direct Fax (423) 979-7654

www bakerdonelson com

August 1, 2014 @ECEEVE

*Admtted in Tennessee & South Carolina

*
o
b

South Carolina Court of Appeals AUG 0 4 2014
1015 Sumter Street
Columbia, South Carolina 29201 sc Court of Appeals

Re. DRV Fontaine, LLC v Fontaine Business Park, LLC et a
South Carolina Court of Appeals
Appellate Case No. 2014-000377
Richland County Court of Common Pleas Case No. 2012-CP-40-07752

To Whom It May Concern.

Please find enclosed an original and copy of the following documents for your filing in the
above-captioned matter-

1 Inmitial Brief of Appellants
2 Designation of Matter to be Included in the Record on Appeal

Once these documents have been filed 1n the appropriate manner, we thank you, 1n advance, for placing
your time-stamp on the copies and returning them to us in the pre-addressed and stamped envelope for
our file

We are sending a copy of this correspondence and 1its enclosures to counsel for the Appellee

Thank you for your attention, consideration, and courtesies herem. Please call if you need
anything further 1n this connection

BBY/lh

Enclosure

cc w/encl -+ Paul Harrill, Esq
Tucker S Player, Esq.
Fontaine Business Park, LLC
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