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STATEMENT OF ISSUES ON APPEAL
I

\
S

ISSUE L.
IS THE DECISION AND ORDER OF THE SOUTH CAROLINA WORKERS
COMPENSATION COMMISSION WHICH FOUND THAT THE CLAIMANT DID NOT
SUSTAIN AN INJURY BY ACCIDENT ARISING OUT OF AND IN THE COURSE AND
SCOPE OF HER EMPLOYMENT SUPPORTED BY SUBSTANTIAL EVIDENCE?
ISSUE II. -
DID THE SOUTH CAROLINA WORKERS COMPENSATION COMMISSION
PROPERLY RELY UPON THE COURTS DECISION IN HOWELL V. PACIFIC

MILLS, 291 S.C. 469, 354 S.E. 2D 384 (1987) IN HOLDING THAT THE CLAIMANT
FAILED TO PROVE AN INJURY BY ACCIDENT ARISING OUT OF AND IN THE
COURE AND SCOPE OF HER EMPLOYMENT WHERE HER INJURY OCCURRED |
ON A PUBLIC STREET?



N

STATEMENT OF THE CASE

This rﬁaﬂer comes before the Court upon an appeal by the Appellant, Nathalie I. Davaut,
pursuant to the South Carolina Administrative Procedures Act from the Decision and Order of the
South Carolina Workers” Compensation Commission. . This‘ca‘se a,roéé as a result of a motor vehicl@
VCI‘SU\S pedestrian accident thaf took place (%n the late evening of February 16,‘ 2012. Speciﬁcally,
the Appellant was struck while crossing a public stree£ by a third party that was charged as being at
fault in the accident. At the time of the accident, the Claiman;c was in a public crosswalk that was
not owned, constructed, or maintained by the University of’ S'outh Carolina, the-Respondent named
herein. Shortly after the accident of February 16, 2012, the Appellant filed an SCWCC Form 50 on
May 22, 2012 seeking benefits under the South Carolina Workers’ Compensation Act as a result of
the Februafy 16 accident. The Respondents timely filed an SCWCC Form 51 and denied the claim
maintaining that the_Cl;limant had not sustained an injury by accident arising out of and in the
course and scope of her employment within ‘the rheaning of the ‘South Carolina Workers’
Compensation Act After discoVéry was comple'téd in.,th_e claim, a Héaring was held before the
Sihgle Cormﬁissiohér of the South Carolina Workers’ quhpehsatidn Commission oﬁ September 25,
2012. Thereafter, the Single Commissioner found that the Appéllant had failed to prove an injury,
by accident a?ising out of and in the course and scbpe of her efnploymeht and denied the claim in an
Order dated No{/erribe; 6,2012. (R. pp. 8-19, Single'Commissioner brder).

~ The Appellant timely ﬁleci a Request for Commission.Re\_/iew, SCWCC Form 30, setting
forth exceptions to the Decision and Order filed by the Single Commissioner. Oral arguments were
held before the Appellate Panel of the South Carolina Workers’ Compensation Commission on

March 18, 2013. Following oral arguments in the claim, the Appellate Panel unanimously found



tﬁat tﬁe Claimant had npt sdstained an injury by accident within the meaping of the Workers
Compensation Act and denied the claim by Order dated July 22, 2013. (R. pp. 1-7, Appellaté Panel
Order). On August 20, 2013, the Appellant filed Notice of Appeal with this Court. The
Respondents maintain that the Decision and Order of the South Carolina Workers” Compensation

Commission is supported by substantial evidence in the record and must be upheld by this Court.

STATEMENT.OF THE FACTS
This claim arose by virtue of a pedestrian/motor vehicle accident that took place on Hubbard '
Drive in Lancaster, South Carolina on february 16, 2012 as the Claimant'.was in rodta home for the-
day. Hubbard Drive is a public highway and is not owned, maintained pr controlled in'any fashion
by the University of South Carolina. (R. p. 166, line 2) Hubbard Drive can more fairly be stated
as running adjacent to the University of South Carollna/Lancaster Campus as opposed to dlssectmg A
: 1t.as suggested by the Appellant. A review of the campus map that was submltted into ev1dence
shows that all of the classrooms, professor ofﬁcas, and the Medford Library are located on the north
sidé of Hubbard Drive. (R. p. 183). More importantly, all faculty désignated parking is lbcated on‘
the south side of Hubbard Drive. (R. pp. 52, 177-178, and 183).' | |
On the north side of Hubbard Drive there is a sdcc_er field and an ‘old renovated phurch
'building now known as the Carole Ray Dowling Center wherein the University offers thefapy and
dther public health services to the géneral public. There is a parking lot adjacent to the Carole Ray '
Dowling building that is open to the general public. However, there are no faculty désignated
parking spaces whatsoever-on the north side of Hubbard Drive. (R. p. 52, lines 16-19).
The Appellant was émployed as a foreign language instructor at the University of South

Carolina ~ Lancaster at the time of this accident and has held this position since 2008. With the



exception of attending classes the Appellant was scheduled. to teach, the Claimant’s work schedule
was set at her discretion. (R. p. 53). Prior to the accident which gave rise to this claim, the
Respondent was in the process of filling a vacant foreign language professor position. The

Appellant had been asked to serve on the Search Committee along with her counterparts in the

-foreign language department. Service on the Committee was completely voluntary and no one was -

compensated for serving on the Committee. ( R p. 46). The resumes of the applicants for the Vacant
position were placed on reserve in the l\/ledford Library which is located in the‘Medford Bullding on
 the south side of Hubbard Drive. The Appellant’s office is located in the sarne'buildmg |

When the Cla1mant arrived at work on February 16, 2012 she testified that she did not
1mmed1ately notlce an empty faculty parking space available in the parkmg lot adJacent to Hubbard
Hall which is located on the south srde of Hubbard Drrve The Claimant adm1ts that rather than

~check the remammg parkrng lots wh1ch contamed faculty desrgnated parkmg on the south srde of

Hubbard Dnve she elected not to take the tlme to do so but 1nstead decided to park ina parkmg lot »

‘on the north srde of Hubbard Drive adJacent to the Carole Ray Dowling building where she notrced
“an empty space.- (R p. 108, lines 7- 15) She testlﬁed that she made’ thrs decls1on even though it was
not faculty parkrng After parkmg her car, she taught her scheduled classes and at the end of the day

decrded to stay and revrew the resumes that had been placed on reserve at the Medford L1brary

When the hbrary closed at 9:00 p.m. on February 16, 2012, the Clalmant exited the hbrary to go

home for the evening. Whrle in one of three crosswalks located on Hubbard Drive that were erected

and maintained by the City of Lancaster and not the Um'versity of South Carolina, the Claimant was

struck by a vehicle and sustained injuries. (R. pp. 36, 165 & 183).

1



The necessity to cross Hubbard Drive arose 'as a result of the Claimant’s discretionary'
choice to park in a parking lot located on the north side of Hubbard Drive that did not contain any
faculty designated parking spaces. (R. p. 4, Appellate Panel Order). It is undisputed that the
A University does not assign specific parking spaces to any faculty member. AHowever, the University
does designate faculty parking spaces and it ls undisputed that all designated faculty parking spaces
are located on the south side of Hubbard Drive where/all of the classrooms, the library, ahd teacher
offices are located'. By the Claimant’s own admission, she elected to park ina parking lot on the
north side of Hubbard Drive rather than checking for available faculty parl(jrig in other parking lots
located on the south side of Hubbard Drive which would not have requ1red her to cross “Hubbard
" Drive at all (R. p. 108, lines 7-17).

The Appellant’s version of the facts which implies that the Appellaht was. using al
f‘desigriated crosswalk” at the time of her ‘ziecident is inaccurate. As stated'prevlously,lﬂlere' are
three crosswalks on Hubbard Drive which were owned, constructed and maintained by the City of
‘. Lancaster. The Ilniversity o‘f South Carolina does not exercise any control over the crosswalks or
, Hpbbard Dtive. (R. p. 166). All traffic control, ticl<eting, and accident investigations relating to.
Hubbard Drive is conducted by the City of Lancaster exclusively. (R. p. 179).

The Appellant’s statement of the facts also implies that she had some sor_t»of deadline fo
meet with respect to reviewing resumes on reserve at the Medford Library and this Vis not accurate.
The Appellant’s supervisor testified that he did not direct the Appellant or any other members of the
Search Committee to review the resumes by a certain deadline. (R. p. 222). A date for the first
Search Committee meeting had not even been scheduled at the time of the accident herem R. p.

43). The Appellant even admitted that she could have reviewed the resumes on Fnday, February 17



or at some other time at her discretion. (R. p. 47). Itis undisputed that the Claimant was not on the

Employer’s premises at the time of her accident.

)

ARGUMENTS

L STANDARD OF REVIEW.
A reviewing Court is prohibited from disturbing the findings of the Workers' Compensation
Commission when its findings are supported by substantial evidence on the record as a whole. Lark

v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E. 2d 304 (1981). A reviewing Court,may not substitute its

judgment for that of an agency as to the weight of the evidence on questions of fact unless the
agencies findings are clearly erroneous in view of the reliable, probative and substantial evidence on

the whole record. Gfayson v. Carter Road Furniture, 317 S.C. 306, 454 S.E. 2d 320 (1995).

Substantial evidence has vbeen defined-as evidence which, considering the record-as a whole, would

allow reasonable minds to reach the, conclusion that the Administrative Agency reached. Gibson v. -

n

Florence' Country Club, 282 S.C. 283, 318 S.E. 2d 365 (1984). The possibility of drawing two

inconsistent conclusions from the evidence does not prevent an Administrative Agency's finding

from being supported by substantial evidence. Hoxit v. Michelin Tire Corp., 304 S.C. 461,405 S.E.

2d 407 (1991).

Where there is conflicting evidence, the findings of the Commission are conclusive, Miller

v. State Roofing Company, 441 S.E. 2d 323 (1994), and when factual findings are supported by

substantial evidence, analogous to a jury's findings of fact on disputed issues, the Commission's

conclusions must be affirmed. Hunter v. Patrick Construction Company, 289 S.C. 46, 344 S.E. 2d

613 (1986). Final determination of witness credibility and the weight to be’accorde(‘i evidence is



reserved to the Commission. Ford v. Allied Chemical Corp., 252 S.C. 561, 167 S.E. 2d 564 (1969).

IL. THE FINDINGS OF THE SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION THAT THE CLAIMANT DID NOT
SUSTAIN AN INJURY BY ACCIDENT ARISING OUT OF AND‘IN THE
COURSE AND SCOPE OF HER EMPLOYMENT IS SUPPORTED BY
SUBSTANTIAL EVIDENCE.

A decisiqﬁ of the .Workers’ Compensation Cpmmission cannot be overturned by a

reviewing court unless it is clearly unsupported by substantial evidence in the record. Massey V.

- W.R. Grace & Company, 286 S.C. 434, 334 S.E. 2d 122 (1985). The Appellant attempts to avoid
applicatioﬁ of the substantial evidence rule by arguing that the Commission erred as a métter of law
_in denying her claim. The De;:ision and Order of the Commission is based on specific factual
fmdiﬁgs made by the Commiésion thatl support the Commission’s ultimaté ruliﬁg that the Claimant
" did not sustain a compensable accident. It is well settled in South Carolina that for an injﬁry to be
compensable under the Workers” Compensation Act, it must be‘cau‘sed by an accident, and arise out
of ‘and in the course of employment. S.C. Code Ann. §42-1-160 (2007). The going and coming rule
states that “an employee going to or coming from the place where his work is to be p¢rformed is not
engaged in performing any service growing out of or incidental to his employmént, and therefore,
an injury suffered by accident at such time does not arise out of and in the course of his

employment.” Aughtry v. Abbeville County School District #60, 332 S.C. 453, 504 S.E.2d 830 (Ct.

App. 1998). There are five recognized exceptions to the going and coming rule and those consist

~of:



1. Where, ih going to and returning ﬁorrt ;vhrk; the. means hf transportation is provided
by the employer, or the time that is consumed is paid for or included in the wages;

2. Where the employee, on his way to or frqm his work, is still charged with some
duty or task in connection with his employment;

3. Where the way used is inherently-dangerous and is either (a) the exclusive way of
ingress and egress to and from his work; or (b) constructed and maintained by the employer;

4, That such injury incurred by a workmatn in the course of his travel to his place of
~ work and not on the premises of his employer but in close prbximity thereto is not compensable
unless the place of injury was brought within the scope of employment by an express or implied
requirement in the contract of employment of its use by the servant in goirig to and _conting from his-
work; or |

S. Where the employee suétains an injury while pgrfdrming atask, service, mission, or
specieti errartd for hlS employer, even before or after-customary working hours or on a _day ‘of which

he does not ordtnarily work. -

‘Blckley V. South Carolina Gas and Electric Company, 259 S.C. 463, 192 S. E 2d 866 (1972) Sola v,
Sunny Slope Farms, 244 S.C. 6, 135 S.E.2d 321 (1964).

" The Respondents submlt that the Commlssmn properly applied the gomg and coming rule to
the facts of this case. The general rule in South Carohna is that an injury sustamed by the Employee
while on his way to or from work does not arise out of and in the course of employment. Gallman

v. Springs Mills, 201 S.C. 257, 22 S.E.2d 715. The undisputed facts in this case clearly show that

the Claimant’s injuries did not occur on the Employer’s premises. 'In fact, the record reflects that
the parties stipulated that the Claimant’s accident occurred in a crosswalk located on Hubbard Drive -

that was not owned, erected or maintained by the Employer. (R. p 36).



The evidence shows that Hubbard Drive is a public street that is owned and maintainéd by

the town of Lancaster, South Carolina. In fact, the Director of Law Enforcernent Security af the
University of South Carolina — Lancaster, Mr. John Rutledge, testified that the Employer exercises
- no control over Hubbard Drive. (R. pp. 165-166). He further testified that traffic control on
Hubbard Drive as well as all. accident investigations afe handled: by the Laﬁcaster Police
Department. This included the investigation of the accidenf[ which resulted in the injuries sustained
by the Claimant as wellAas the citation issued to-the at fault driver that caused the Claimant’s
injuries. (R. p. 179).
- A signiﬁcapt factor that cannot be disputed by the Claimant is that the Employer designated
'faculty parking spaceé in the parking lots located on the south side of Hubbard Drive gglj. R. p.
52')‘. Furthermore, all of the witness testimony, including the Claimant’s, established‘ that fhe
Claimant had full discretion to park in any parking space on campus other than handicapped
p?.rking. : |

The Claimant admitted that wheﬁ shé arrived on campus ;)n the moﬁﬁng of ‘February 16,
: 2Ql2, she drove through the parking lot adjacent to Hubbard Hall located on the south s-ide. of
-Hﬁbbard Drive. The Claimant testified that shé did not seé' any availabie:faculty parking spaces in
that particﬁlar parking lot. Without checking the 'rer'naining parking lots located on the south side of
Hubbard Drive f:)r 4a vacant spéce which would have eliminated her need to physically Cross
Hubbard ]5rive, the Claimant instead elected to park across the street in a parking lot adjacent to the

Carole Ray Dowling building located on the north side of Hubbard Drive. (R. p. 108, lines 7-17).
| Theyl Claimant then crossed Hubbard Drive to teach her classes and engage in her normal work

activities. Her accident occurred when she was returning to her automobile later that evening and



was struck in one of the three crosswalké located on Hubbard Drive.

The Claimant argues in her Brief that the Employer somehoﬁv dictated that she use the
parking lot that she elected to use on the date of her accident because Thursday was a bﬁsier day of
the.week than normal implying that there was nowhere else to park. This assertion by the Claimant
is speculative at best. By the Claimant’s own admission, she never checked any of the other parking
lots on the south side of Hubbard Drive which also contain faculty designated parking. ‘When asked
at the Hearing if other faculty ever parked in the ﬁarking lot she elected tc; utilize on tﬂe day of her
accident on the north side of Hubbafd' Drive the Claimant ‘te.stviﬁed “sometimes, probably not very
often”. (R. p. 39, line 9). Mr. Helwer, the Assistant Librarian, testified that prior to thlS accident
the parking lot used by the Claimant meant notlﬁng to him because ‘there were 'alwa'ysvavailable,
| spots in the other parking lots located‘on the south side of Hubbard Drive. (R. p. 261, lines 1-4).
Mr. Helwer also testified that he always parked in the lots désignated for faculty because it was his
understanding;that thét was What he was supposed to ué,e since He was staff at th§ University. (R. p.
259, lines 10-12). . | -

The Claimant also attempts to argue that she selected the parking-lot on the north side of
Hubbard Drive because it was the closest parking lot to the building where her office and classes
were located. A review of the campus map demonstrates that this simply is not accurate. R. p.
152). Not only is there anbther parking lot on the north side of Hubbard Drive Athat would have been
c)loser- to the Medford Building there are several additional parking lots on the south side of
Hubbard Drive that contain faculty designated parking that would have been closef to the building
the Claimant was attempting to access. The Claimant adnﬁtted that. it was possible thét there were

other parking lots that were closer . (R.p. 51).

10



The Claimant goes to great length to argue that the Supreme Court’s decision in Howell v.

Pacific Columbia Mills does not apply to the facts of this case. In Howell, the Supreme Court

rejected a Claimant’s attempt to argue one of the five exceptions to the going and coming rule after
being injured 1n a crosswalk located on a public street between an Employer owned parking lot and
the plant. In that case, the only Employer owned parking lot was on the other side of a public street
that ran in front of the plant In rejecting the Claimant’s arguments that her clarm was compensable
the Court noted that the Claimant was plainly free to cross Heyward Street at any pomt or not to
cross it at all. The same is true in the case at hand. The Claimant was free to cross Hubbard Drive
in any of the tnree crosswalks located on Hubbard Drive or not to cross it at all. The uncontroverted
testimony establishes that all faculty designated parking spaces are located on the south side of
Hubbard Drive as are all of the classrooms aind the Medford Library as well as the Claimant’s
ofﬁce. Because the Clairnant did not want to take the time to locate an available parking space on
the south side of Hubbard Drive she elected to park on the north side of Hubbard Ijﬁve which did
" not contain any faculty designated parking. In fact, by the Claimant’s own adrnission,-the‘parking
E lot that she used was ooen to the general public that visited the .Carole Ray Dowling, bnilding to
access the physical therapy and health services offered therein to the general rr)ublic by the
University. The Claimant’s Aargument thait her egress end ingress to and from her office and the
1ibrary located in the-Medford building across a public street to the parking lot that was maintained
by the Universitylare incident to her employment such that her injury occurred in the course of her
employment is simply without merit. Had the University intended faculty to park in the parking lot
the Claimant elected to use at her own discretion, it would have designnted faculty parking in said

parkjng lot. In fact, the Claimant even admitted that she was not aware of even a sign that

11



designated the parking lot she used as University parking. (R p. 138, linés 10-11).

The Claimant’s attempt to argue application of one of the five exceptions to the gbing and
-coming rule is not supported by the evidence in this case. She appears to argue that the pla;ce where
her accident took pllace;lwas brought within the scope of employment by an express or implied

requirement in the contract of employment of its use by the servant in going to and coming from his

work. S_eq Sola v. Sunny Slope Farms, 244 SC 6, 135 S.E.2d 321 (1964). All of the évidence
presented refutes the Claimant’s assertion. Every witness, inclhding_ the Claimant, acknowledged
that the University did n(;t dictate where the Claimant parked her personal Vehiclle. All faculty
designated parking was located on the south Side of Hubbard Drive.. There was no faculty
designated parking on the north side of Hubbard Drive. The Claimant’é unilateral decision to park
.on the north side of Hubbard Driv¢ rather than take the time to. ?heck the remaining parkiﬁg lofts on
the south side of Hubbard Drive cannot convert her discretionary choicé into an ekpréss or implied
requirement in her contract of employment. | | |

The Appellant argues that the Court’s decision in Howell v. Pacific Mills, 291 S.C., 469,

354 S.E.2d 384 (1987) does not apply to the facts of the case currently before this court because the-
Claimant in Howell was never on the premises of the Employer before she entered the crosswalk on
the public street where she was injured. A review of the Howell decision reheqts that it is
analogous AtO the case currently before this Court. While the éourt in Howell noted that the
Claimant had not entered the parking lot across from the plant it did so in a discussion wherein the
Court was summarily dismissing the “divided premises ruie” argument advanced by the Claimant in
that case. |

In rejecting the claimant’s argument that crossing the street in a crosswalk where her injury

12



occurred was an implied requirement in her contract of employment, the Court in Howell stated as
follows:

- The Employer exercised no control over which route the Apﬁellant
chose to use in coming and going from work...Appellant was plainly
free to cross-Heyward at many points or not to cross it at all. The logic

y behind Appellant’s argument appears to be that since ‘she. had to cross

Heyward Street to get to the mill and since there was a crosswalk ‘in-
front of one entrance, it was an implied requirement of her employment

- that she cross the street on the crosswalk. Any injury occuring in that -
crosswalk, therefore, is compensable.” There would, be nothing to .
prevent this-line of reasoning from being extended to mean that all
Employees must leave home in order to come to work, coming to work
is an implied requirement of their employment. All accidents occuring
on the way to work are compensable. This kind of reasoning. would
permit the exceptions to swallow the rule. . ' :

Howell, 291 S.C. at 472, 354 SE.2d at 385. .
The Cour_tv went on to warn against ektendiflg the area of coverage in order to accommodate
Clafménts in caseé \I’vith sympathetic faqts or situations such as has been argued By the Appellarﬁ
herey:i(n. The Court quoted Profeséor Larson whé .rer-ninds‘ 'us that ‘A‘the' real reasoﬁ for the prerrﬁéés '
. -rule is and alway.s'has been, the impractliéality of drawiﬁg another line at sué:h‘a poi’r}‘; that thg
administrative é.nd ijudicial burdén of interpret.ing' and applying the rule '.would not be“
: Au'nlr'narvlageable;” Laljson, The Law of Worlgers’ Compensaﬁon 1,5.1'2. o

The Court in Howell also specifically rejected the argument advanced by the claimant that

" the case Wéé on all fours with Williams v. Séuth Carolina State Hospital, 245 S.C. 377, 140 S.E. 2d
601 (1965), stating “This contention is without merit. In Williams, the claimant waé injured on the -
employer’s- premises. In the preseﬁt case, appellant waé :injured on a public street.” Holeﬂ, 291
wS.C., at 474', 354 S.E.2d at 386. This is the very argument advanced by the Appeilant herein.

'In her Brief, the Appellant continuously asserts. that she was “in the 'céurse of her

N
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: embloyment” be-cause her path from her Employer’s office building to her rEmploye'rr’s parking lot
necessarﬂy included traversing a public street. This assertion by the Appellant fs simply not
supported by the evidencé of record and was rejected by the South Carolina Workers’
Compensation Commission in this claim. As with the claimant in the Howell éase;‘the Appellant
herein was free to cross- Hubbard Drive at any of three crosswélks constructed and maintained by
the City of Laﬁcaster or not to cross it at all. To quote the Claiman‘? “T deéided to just park tﬁe car,
even .though it wasn’t faculty parking, to park the car there instead of tryiﬁg to go all ‘the way
- across campus to see if there were any other faculty spbts ‘available.” (R. p. 108, Hnes, 7-17). Itis

| undispu;ed that the only faculty designated parking was located on the south side df Hubbard Drive
which would nof have required the Claimant to cross Hubba;d Drive at all. As found by thé/Soutﬁ
Carolina Workers’ Compeﬁsation Commission, the Claimant’s accident resulted: ’bevcause of fhe
Claimant’s discretionary choice to park in the parking lc;t located on the north side of Hubbard

- Drive that did not contain any facﬁlty designated parkihg spaces. (R. p. 4, Appellate Panel Order -
Finding of Fact No. 14). | | .

- The Appellant offers a hypothetical situation invblving the USC Columbia campus as .
support for adopting a new exception to the going and conﬁng rule.. The Respondehts submit that
the hypothetical presented by the Appellant demonstrates the very reason such.a rule should not be
adopted. Under the Appellant"s; own example, the Employee assigned ‘-to work at the National
Advocacy Center could decide to park in the parking lot of the Colonia-lx Life Arena and cross as
many as five or more public streets before actually arriving at the place where their work is to be
performed and if injured crossing any of those public streets their claim would be compensable.

Under the same line of reasoning, an employee working for an employer that has warchouse
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rfacilities within walking distance of a; m’émufactuﬁng facility could elécg to park 1n the parkmg iot of
the warehouse and walk down a public street to enter the manufacturing facility even though
parking is provided at the manufacturing facility and the claim would be compensable if the
| Employee was injured on the public highway while doing so. The South Carolina Workers’
Compensation Commission properly rejected the Appellant’s argument and applied the reasoning of
. the* Court in Howell in reaching its decision in this case. The Decision and Order of the South
Caroliné Workers’. Compensation Commission is supported by substantial evidence and must be

affirmed.

. THE  COMMISSION CORRECTLY REJECTED THE ‘
APPELLANT’S ATTEMPT TO APPLY THE -“SPECIAL ERRAND” ,
" DOCTRINE TO‘THE FACTS OF THIS CLAIM AND THE RULING
OF THE COMMISSION IS SUPPORTED BY SUBSTANTiAL
EVIDENCE. | |
The Appellant éorrectly states that our Courts have fecognized the “sﬁecial,errand”
doctrine as one of the five exceptions to the going and coming »rule., ,The argument advanced by
‘the Appellant on thi;s issue is quite confusing. First, the Appellant sites confusion as to what the
Commission intendea in Finding of Fact No. 19 in the Order éppealéd‘ from Wﬁeréin the
Commission specifically found the Claimant “was not engaged in a duty, task, or special errand
for benefit of the Employer when the accident which gave rise to this claim occuned.” (R.p. 5,
Finding of Fact No. 19). The Appellant goes on to state that it is undisputed that the she had

finished her work for the day and was simply heading home when the accident:oc'curred. The



Appellant then concedes that- it would be correct to hold that she was not on a special errand at
the time of the injury. However, the Appellant then states that if the Commission’s language
could be construed as finding that she was not engaged in a work related duty, ‘tasl‘(, or special
~ errand while she was reviewing the resumes in the library after her normal work hours, such a
finding would not be supported by the e\;idence of recofd. The Appellant then concludes her
argument by submitting that the “special errand” exception to the going and comilig rule is
' 'irrellevant. |

There is no confusion as to what the Commission inténded with respect to its Finding of
Fact regarding the “special enand” a;gument adglanced by the Appellant before the Commission.
In the Appellant’s Brief fo the Commission, she specifically argued that she was within the
course of her employmen‘; when her accident occurred because she was engaged in a dpty, task,
or special errand for the b'eneﬁt of her Employer. (R p. 280). In support of this argumeht, the
Appellant asserted that she had made notes while revie\;virig the res@es that were on reserve at
- the Medford library earliér in the evening on Feb'ruar}'l 16, 2012. She then stated in her»ﬁrief that -
the notés were “obviously” with her at the time of the accident. She then speculated that because
there would have been a meeting scheduléd at a later date she would have had to A‘l.lse her notes at

home in order to preparé herself for a meeting that had not even been scheduled. , The

Commission correctly rejected this argument. See, Whitworth v. Wihdow World, Inc., Inc. 377

S.C. 637, 661 S.E. 2d. 333 (2008)(Court held that claim was barred by going and coming rule
where accident occurred on public street even though claimant was carrying a tool needed for the
‘ job with him at time of accident).

The Appellant’s argument that the case of Bickley v. South Carolina Gas and Electric
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.Cor;lpany, 25‘9 S.C. v463, 19é S.E.2d 866 (1972) ana the spe(;ial er;‘and doctrine discussed 1n that
cése have application to this claim is without merit and was properly rejected by the Workers
Compensation Commission. In Bickley, the Supreme Court discussed the narrow exception known
as the special errand rule in detail. The very definition of the special errand rﬁle set forth in that
case demonstrates the lack of application to the facts of this claim. In Bickley, the Court stated that
“where ar‘l Employee is obligated to make émergency calls or to perform service at fimes 'dt_her than
during his regt;lar working hours and goes on a special erraﬁd or mission for the Employer, he is
entitled to the protection of the Compensation law from the time; he leaves home until his return
thereto.” In Bickley, the Employee who ﬁorma_lly worked in éolumbia, South Carolina was
required to travel to Charleston, South Carolina as a result of an unexpected ﬁower outage that
resulted from a storm. The injury occurred at 3:30 a.m. while the Claimant was in route to his home
once his emergency services ended. |

In the case currently before this Court, the Appellant was certainwly not obliga’cgd:to make

- any emergency calls or perform sérvices'outside of her normal WO;king schedule. As 'st_ate& earlier;
. the Claimant admitted that her service on the Search Committee was voluntary an\d she .wasArvlot paid

for éerving on the Committee. Furthermore, the Claimént admitted thai there was no time directive

with respect to when she was to review the resumes in question. In fact, she'admits that she could
have reviewed the resumes on Friday, February 17, 2012, the dayAfdllowing her accident, or at other
times when she did nét have regularly scileduled class or office hours. (R. p. 119, lings 9-12). The

Claimant’s testimony in her deposition and at the Heariﬁg demonstrates her complete discretion

with respect to her hours of work and the review of the resumes in question. (R. pp. 104-105). She

admitted that Dr. Nims was the only person that offered any directives with respect to the Search
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Corr_nninee that ghé voluntarily served on. Dr. ~Bruce Nims testified that he did not direct the
Claimant or any other Committee member to review the resumes by any certain deadline other than
asking them to review them before the meeting to discuss applicants which had not even been
scheduled at the time of the Claimant’s accident on February 16, 2012. (R. pp. 222—223).
Claimant’s counsei attempts to make significance of the fact that the Claima‘ntvvis alleged to
have carried a handwritten note home with her on ‘ﬂie evening of February 1.6, 2012. There is
-absolutely no evidence in the record to suggest that the Claimant was asked by the Eﬁlplbyer to take
any notes home with-‘her or engage' in any activities away from campus with respect to the Search
Committee.. in fact, the Claimant admitted that the resumes she was reviewing were specifically
placed on reserve in the Medford Library and she could not remove them from the library let alone
remer them from campué. (R. p. 44). She also admitted that she could have left her notes in her =
office that-Was located in the Medford Building wherg the library was located. (R.~p‘p..57-5 8). Her
attorney asserts _that the Clai"mant.intended to review héf handwritten notes later that evening to be
ready for tﬁe “upcoming meeting” with her supéi;Visor and feﬂox& committee members but the
evidence cont;radicts this assertion. First of all the Claimant admitted in her depo{sitioﬁ'that she did
~ not have a speciﬁ;: time that sile intended to review her notes. In fa‘clt, she téstiﬁed that she ilad made
the notes so that she could use them to rank applicants prior to the meeting to discuss applic;ants by
the Search Committee. The AClaimant’s testifnon}g and the note in question demonstrate thét the
Claimant had not even finished reviewing half of the resumes at the time of her accident so the
* stated purpose for making her notes was yet to even becomp possible. More ‘importantly, the
meeting to discuss the applicants hadn’t even been schedulea. The Claimant’s supervisor had

simply asked what dates the committee members would be available to meet between February 20
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anci February 29, 2(-)712.- Surely the act of an empioyee s;icking a note made reg;a.rding work activity
in their pocket does not trigger appliéation of the special errand rule discussed in the Bickley
decision. If so, an emplqyee that sticks a work related note in their pocket, or takes a briefcase or
smartphone home with them that contains reference to work would be entitled to workers -
compensation benefits if involv¢d in an accident on the way home or perhaps éven while at home
under the Claimant’s reasoning.

If the Cl'aiman"t:is arguing application of the Bickley decision because she was leaving
campus at 9:00 p.m., thé same absurd result would be possible‘. Under such an afgument, an
Employee asked to work overtime because of an unexpected order or machine malfunction could
argue application of the Bickley decision if involved in'a wreck while on their route home.
Certainly this was nbt intended by our Supreme Court. The Workers Compensation Commission
made a specific finding of fact that the Claimant was not engaged in a duty; task or special egaﬁd '

when the accident occurred and this finding is supported by substantial evidence.

" CONCLUSION

To be entitled to an award under the South Carolina Workers’ Compensation Act, an
Employee must sustain -an injury by accident that both “arose out of” and “in-the course of” the

employment. S.C. Code Ann. §42-1-160 ; Williams v. South Carolina State Hospital, 245 S.C.

377, 140 S.E.2d 601 (1965). The term “arising out of” has been held to refer to the origin or cause
of the accident and the term “in the course of” has been held to refer to the time, place, and
circumstances under which the accident occurred. In this case; the question of whether fhere is an

injury by accident arising out of and in the course and scope of the Claimant’s empiloyment was a
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question of fact to be decided by the South Carolina Workers’ Compensation Commission as the

fact finders. McDonald v. Kenneth Cotton Mills, 250 S.C. 51, 156 S.E.2d; 324 (1967). A review of

the factual findings made by the South Carolina Workers’ Compensation Commiission is limited to _

determining whether those findings are supported by substantial evidence. Laik v. Bi-Lo, Inc., 376
S.C. 130, 276 S.E.2d 304 (1981). After reviewing all of ‘the evidence submitted in this case, the
South Carolina Workers’ Compensation Commission concluded that the Claimant hgd failed to
carry her burden of proving an injury by aécident ariﬁng out of and in the course and écope of her
employment. The Decision of thé South Carolina Workers’ Compensation Commission is

supported by the substantial evidence of record and must be affirmed. - It is submitted that the

Supreme Court’s Decision in Howell v. Pacific Mills, 291 S.C., 469, 354 S.E.2d 384 (1987) is
directly on point with the facts of this case and dictates the very result reached by the Commission..

WHEREFORE, Respondents respectfully request that the Decision and Order of the South

A ﬁﬂ L. Hefidrix, Esgdite
/S.C. Bar No.: 64217
Jones & Hendrix, P.A.
50 Applewood Lane , ’
Spartanburg, South Carolina 29307
(864) 583-5577
Attorney for Respondents

April 7,2014
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