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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by coﬁtinuing Appellant on community supervision and
ruling he could be re-incarcerated for violations of his communityv supervision until he
served ten years‘ in prison where Appellant was sentenced to ten years imprisonment,
suspended upon the service of five years, wi_th no probation and Where Appellant had

already served the maximum five year sentence day for day?"

! This Court may take Judicial notice that a similar issue was raised in State v. Anthony -
K. Blakney, Appellate Case No. 2012-207286, which is still pending on appeal. An oral
argument was held in Blakney on June 2, 2014, the same day this brief was filed.
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STATEMENT OF THE CASE

A Lexingt-on County Grand Jury indicted Appellant at the A'pril 30, 2007 term of
General Sessions for second degree criminal sexual conduct with a minor. R. 44 —R. 45.
Appellant pled guilty on October 29, 2007 before the Honorable Keﬁnet‘h Goode. Judge
Goode sentenced him tp tén yearé \imbfisonment suspended upén the service of five years.
The sentence did not include a p'rob&ione)mry terrn:‘ after the service of fhe five yeé:rs-
imprispfnrient. Appellant was also requiréd to register as a sex offender. R. 5, 11. 16v-23;:R.
46. - |

*Abpellan‘F Was released from i.ncarceration' 0%1 April 29, 2011 and placed on
cbmrhuhity supervision. R 6, 11. 1-2. ~Or'l November 21, 2013,- Appellant apﬁeéréd before
the Hon(;rable R Markley Dennis, Jr. for a third comiﬁunity supervision violation vhearing.'

David Mauldin‘ represented Appellant. “Matthew Buchanan represehted the Deﬁa.rtment of
Prpbation, Pafole, and Pardon Services. R. l', a

. Despite Appellant’s« argument thét helhz‘id séwed the max1mum ﬁv¢ yéar séntehce
irﬁbbsed by J udge Goode and should no longer be on community supefvisic;n, Judge Dennis L
vcontjinued Appélant on corrimunit'y. supervision énd édded the éQnditidn that ﬁé at_tend’ :'
substance abuse cpunselihg. R.6, 1.<23A -7, 1.:1; R. V19, l 16 — 20, l. 1; R. 26. 'Jud‘ge Dénnis
also ruled Appellaﬁt coujd be. re-iﬁéarcerated for subsequent Violétions of -his community o
supervision until he served ten years in"prison. R.7,1.18-8,1. 1’. | |

Appellant appeals this ruling.



ARGUMENT

The court erred by continuing Appellant on community supervision and ruling he

could be re-incarcerated for violations of his community supervision until he served ten

years in prison where Appellant was sentenced to ten vears imprisonment, suspended upon

the service of five vears, with no probation and where Appellant had already served the

max1mum five year sentence day for day.
Relevaqt Facts -

Appellant was sentenced by Judge Goode to ten yeér's' impfieo@ent suspended
ﬁpon the service of ﬁve..years for second degree eriminai sexual conduct, with no brob‘ation
“to follew the five year term of incarcefétion. R. :5, 1l. 16-23; R. 46.

Appellant appeared before J udge‘Den.nis forv e third cemmunity supervision violation

4>hearing on November 21, 2013. R. l .Defense counsel argﬁed at this hearing that Judge - '
. Goede had sentencedl Appellant to a maximum of five years‘ imprisonment - - “‘t_en:years
suspehaed to- five years and registry as a sex foender. I note: to the Court that the senfenée
did not include a pfobationary terle subsequentvt(") the five-year incarceration t‘erm.’.’ _
" ‘R 5, 11, 18;.25 (emphasis a(iided)‘; , | ' o

Defense counsel explained to Judge Deﬁnis that Appellant was released from prieon
on, Aprii 29, 2011 aftef serving ene thousand ﬁve hundred tWenty-nine days (four years and
sixty-nine days) f‘on'the original iﬂcarceration sentence.v” On February 10,2012, Appellant
had a community supervision \;iolation hearing, was found to be iﬁ violation, and sentenced
to ninety days imprisonment. On Ju£1e 22, 2012, Appellant had a second community -

supervision violation hearing, was again found to be in violation, and sentenced to one year



imprisonment. At each of these hearings, Appellant was continued on community
supervision after he served the revoked sentence.” R. 6, 11. 1-10.
“Defense counsel told' Judge Dennis he was uncertain how many days Appellant |
' actually served on the ninety day revoeation but that he was certain Appellant had served
three hundred and srxty-one days on the one year revpcation Defense counsel said “And
the total would be 1980 days with the 90 day revocation. And even without the 90 day
revocation, the sentence [total days Appellant served] Would be 1890 days.” R. 6, 11. 11-18.
' Defense, counsel explained, “Now, a ﬁve-yearsentence, multiplying 365 tirne_s ﬁve,
‘ would be 1825 days. And in either of those numbers I gave the Court; l\/lr. Day [Appellant] -
has exceeded an incarceration term for that ﬁveyears.i”" He argued, “[O]ur pesition is that
 the ten years was suspended upon the service of five years and that Mr Day has actually
-served that five years and therefore, sat1sﬁed that sentence.” R. 6, l 19 7,1 1.

Defense counsel d1st1ngu1shed State V. P1ckle51mer 388 S.C. 264 695 S.E. 2d 845

(2010) from Appellant s case. He argued “[T]he Picklesimer case was ten years suspended
to five- years and ﬁve years probation And we think there s a factual d1st1net10n in this case . -
in that there was not a prebationary term to be served after the five years.” R. 9, 11. 6-1 0. R

| Defense counsel aekhOwledged that the Department of PrQbatibn, Par_dle,~ and -
Pardon Services was relying on the following language foundfin Picklesirner to support its

position that Appellant had not satisfied his sentence and was still subject to community

? Appellant has since had a fourth community supervision violation hearing. This hearing
was held in Lexington County on January 31, 2014 before the Honorable Donald B.
Hocker. In an order filed February 7, 2014, Judge Hocker likewise ruled Appellant had
not satisfied his sentence and is still required to participate in the community supervision
program. Judge Hocker also found Appellant in violation of his community supervision
and sentenced him to another one year in prison. Appellant has also appealed this ruling.
R. 40 —R. 43.
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supervision: “We now definitely state that the ‘original sentence,” as referenced in section
24-21-560(D), includes both the suspended and unsuspended portions of a circuit court’s
sentence; it is, in fact, the total sentence handed down by the court.” R.10,1.23 -11,1. 5;
See Picklesimer, 388 S.C. at 268, 695 S.E.2d at 848.

However, defense counsel argued, “the statute actually says that the original term of
' incarceration does not include any portion of thé suspended sentence.” R. 12, 1. 3-5.
VTherekfore,gde‘fense counsel maintained Appellant was not required under the ététute to seﬁzé
thé suspeﬁded portion of his sentence and had ‘sétisﬁed his sentence by serving the five year
unsuspeﬁded portion ‘day for dayl Conséqugntly, Appellant could not bé continued on
cémmunity supervis.io.n or be re-incarcéfatéd for any alleged violations.

Judge Dennis denied Appellant’s motion. He said, “I could re\{oke him [Appellant]
in one-year increments up to the | amount of his actual sentence, the sentence that was.
‘ imposed, which, in that case, in taking"what you said, he’s servéd ﬁvé, but in Judge Goode’s
mind for the comrriunity supervision, hé still would have the balance qf that and the five that
he hadn’t served becausé he could serve him up.to ten because that was the senteﬁce.” R.7,
L. '18 — 8, 1. 1. However, Judge Dennis léfer admitted; “I d(;n’i[ ‘know ;Nhat [Judge Géode] X |
knew” and it wasr“presumptu‘ous of me” to assurﬁe what Judge Goéde intended. R. 9, 11. 17- .
22. |

Additionally, Judge Dennis noted, “They [the appellate courts] may change this lav;/, '
but they’ll ha?e to do it there because”rilghf now it makes perfect sense to me based on just
my knowledge of what I’ve done over the years.” R. 13, 1l. 12-13.

The court ultimately continued Appellant on community supervision and added the |

condition that he attend substance abuse counseling. R. 19,1. 16 —~20,1.1;R. 26.



Discussion

Judge Dennis erred by continuing Appellant on community supefvision and by
ruling that Appellant had not satisfied the original sentence imposed by Judge Goode on
October 29, 2007. s1;ncé Appellant had already served the five year unsuspended portion of
his sentence day for day and was not sentenced to probation. Judge Dennis’ ruling was
erroneous because once Appellant served the ﬁve year unsuspended portidn of his Sen’gence, :
the suspended portioh of his sehtence~lwas dis‘charz.g_e,d,’rleqving no additional revocablé time -
to serve (;n commuﬁity supervision violations. Furthermore, under the piain language of §
| "24V-21-56O(D), Appellar‘lt'is:not required 'to‘s'.erve the suspended portion of his sentenée. |
“The cardinallrule_ of statvutory éonsfruction is to ascértail; and effe’étuate the intent - -

of the legislature.” Hodges v. Rainey, 341 S.C. 79, 85,533 S.E.2d 578, 581 (2000)

(citing Charleston County Sch. Dist. v. State Budget and Control Bd., 313 8.C. 1, 437
S.E.2d 6 (1993)). f‘What a legislature says in the text of a statute is considered the best -
evidence of the legislative intent or will.- Therefore, the courts a_fe bound to give effect to

the expfessed intent of the legislatlire:” 1d. (quoting Norman J. Singer, Sutherland

Statutory Construction § 46.03 at 94 (5th ed. 1992)). (internal quotation marks omitted). . o

Additionally, “[p]enal statutes are strictly construed against the State and in favor of the - "

defendant.” State v. Morgan, 352 S.C. 359, 365, 574 S.E.2d 203‘(Ct. App. 2002) (citing

State v. Fowler, 322 S.C. 157, 470 S.E.2d 393 (Ct. App. 1996)).

Secﬁon 24-21-560(D) reads in relevant part:

The maximum aggregate amount of time a prisoner may be
required to serve when sentenced for successive revocations
may not exceed an amount of time equal to the length of
incarceration imposed limited by the amount of time
remaining on the original “no parole offense.” The prisoner
must not be incarcerated for.a period longer than the original -
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sentence.- The original term of incarceration does not
include€ any portion of a suspended sentence.

(emphasis added).

As defense counsel argued below, the emphasizéd language aboye clearly states that
a defendant may not be incarcetated on successive commun'ity supérvision revocations for a
period ~1;)ngef than the original sentence and the original sentence “does not vinclude any
portion ‘of a’suspende(i sente'nce.”. _Thc’:refore,.Appellailnt’"s original seﬁtence under the
- statute was the unsuspende‘d five years, which Appellant had alrg:ady served day for daSI
' du'r.ing' his original period of incarceration and hlS two 'p.re\'/ious \relvocatiohs'.ﬁ Because
Appellant had satisfied the sentenced imposed by Judge Goode, he could not be continﬁed
on community supervi‘sion i;or could he be re-incarceratéd for any alléged Violatigns‘ of
community supervision. |

As seen, defense péunsel distinguished this case from State v. Picklesimer, 388 S.C.

.264, 695 S.E.2d 845. In Picklesimér, our Supreme Court l;eid “thét the "ériginal sentence’

as réference;d in § 24-21-560(D), inch;des both the suspended and unsuspended poftidné of , |
: .tl‘le cir(;ﬁit court’s senteﬁéc% ...7 3885.C. at 268, 695’S.E.2d at 84’8. However, Picklesimer
dealt with a situafion wheré .fhe defendant Awés .sentenced to ten yeajs imp'ri_sonment 4
sﬁspendéd uéon the serviée of five years imprisonment and five year§ probétion.
Appellant, ‘on the other hand, was not sentenced.to serve a probationary term after he served
. the five year unsuéperidedl sentence. Because of this disﬁnction, the speciﬁé holding in
Picklésimer does not apply in this case and defense couhselh’s argument that Appellant had
satisfied the sentenced imbosed by Judge Goode by sewiﬁg the entire five year unsuspended

portion of his sentence was correct. Again, once Appellant served the five year



unsuspended portion of his sentence, the suspended portion of his sentence was discharged,
leaving no additional revocable time to serve on community supervision violations.

Despite what Judge Dennis maintained below, Judge Goode could not have intended
Appellant to serve more than the unsuspe_nded five years in prison since he imposed a
sentence of ten years suspended to five }rears imprisonment with rm probation to fellow. It -
Judge Goode had intenried Appellant to serve mere than the five years, he would have
imposed a probationary term to follow the five year uns'uspended sentence. - The remainder
~of Appellant’e five year unsuspended sentence was the sentence he-had to serve if he
, violeted his community su;rervision arnd Appellant served this remaining tirne during his two -
previorls revocations. |

. Our Supreme Court has previously said, “Because the CSP [community supervision
program| program is a more stringent program than traditiorral\ probation,A we belie\;e the

- Legislature did not intend for this form of supervision to have the effect of increasing an

- inmate’s original sentence for a “no parole offense.” State v. McGrier, 378 S.C. 320, 331,

763 S.E.2d 15, 21 (2008) (citing Stare v. Dawkins, 352 S. C 162, 167 573 S.E.2d 783, 785

.(2002)). If Appellant had orlglnally served the. unsuspended port10n of hrs sentence day for.
' ‘day before bemg released from prison, the suspended portlon of his sentence would have
been discharged and he would never have had to serve any additional time beyond the
ﬁnsuspended ﬁve years. Therefore,{ requiring Appellant to serve the susperlded portion of
his ‘sentence for suc-cessive community supervision Violatiens. effectively irrcreases his

- original sentence. This is not what the Legislature intended. See Id.
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Therefore, the court erred by continuing Appellant on community supervision and
ruling that Appellant had not satisfied the sentence imposed by Judge Goode on October 29,

2007.
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CONCLUSION

By reason of the foregoing argument, the ruling of the circuit court should be
reversed.

Respectfully submitted,

o/m—H (au;d/o/

Lara M. Caudy
Appellate Defender

ATTORNEY FOR APPELLANT

This 29th day of July, 2014.
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