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know whether he was at Carolyn Lollis' house waiting for
Christina to wake up or whether he was in: the car looking

for a motorcycle. Well, it matters a great deal: - And'T can

 finally éxplain £6 youwHy: I can finally show you that

course,
We. know thée time of. death.of CHarlié Robérts by ‘the
G811 profie tecrds, the cell phone calls and thée movement of

his\phonegnorﬁhward?from'ﬁhe*sﬁedu It was explained to you-

by one: of ‘the two léad detectives that we had: And T

‘honestly don't recall whether it-was Hammett or Miller:

But one of them explained to you, I think his words
were, under the totality of ‘the ¢ircumstances it was

épﬁarenﬁ’t@ét‘Ch;ﬁgié;R@beptS'was dead when the first call.

wds madé from Cha¥lie Roberts' cell phone to Joe Phillips'

cell phone. Now, we also know ‘that::CHarlie worked that
‘hight’s His cousin testified. Shé was ‘theres
+ jAnd We know he was still alive dt 9:22: So the time: of

’deaﬁh?iS“SOmewhere>petween;3;22 am~and,19}552am, ‘For thess

purposes, I agree with the_Sﬁate,‘probabig'miﬁdﬁes before
10:05.

Now, as to whether or not Joe was there, it depends on
who -+ where Jo& was. We~aqtééuhé wasn't there, but where
he was.. Was he in the cdf with the métorcyclé hunt or was
he on. thHe porch talking with Carolyn Lollis? Well, that

depends on. who you believe. Now;, stay with me here because
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1 where Joe was is important. |
2 ‘ Emily”Géntry'anﬁlEhrist&na;GEntry are. enemy ex-
3 | girlfriends. They told you that. They got in % ££@§§5,
- 4 | They don't get along. They're.jealous of each other. They
5 were both called as the State’s witnesses against Joe.
They‘ré‘not;trying’to:proteét‘ﬁﬁﬁw ‘They're not t@Yihgig@A
cover for him;

Both agree that the-day Charlie's truck was-found on

W -3 o

_thé,dqy he-wa§{kif1éa, Joe was at their~mother,AmdtHerJihé
10 law'si:house, samé,perécn; Cé;é;ygﬁLolii$} Christina said

1. she woke up a:ouﬁd 11:00 orggoqnlang;whéngséé did ﬁér mama
12 told her that Joe had peen there, What;@é>gosd while?

‘13, 4'Thaﬁ“s what she said, aﬁgonjwhi;é¢: ;

14 ~ Emily verifies thi§3§t9x¥‘t§liing you that he was

15 ,aigaaﬁy there when she ‘called. And we have phorne-records
16 ‘backing dp Emily's gegtimony'th§§=gp§*§ -~ that in Joe's

17 phone records, which you will have in\thé;jury room; ‘that
1&4' Emiiy~CaLléd‘him,a% 9:38 ami.

19. Both Tind' dnd Emily agree that Joe went and ﬁén

20 errands. First, he went and ran errands with Emily. They
21 . went up to the Mountain View Store. They'got~drinké for the--
2 kids. They came back. And then. Christina got up.

23 And then as Emily was leaving Christina and Joe were

24 »1eéving to run errands with the kids. They ‘were going to go

25 to the park- and they were géing}to have»some:pictures



CLOSING ARGUMENTS - MS. GORTON 611

1

2

10
11
12

14

s

16
1%

18

19

21
22

25

developed. And they hadi with them some cousins. All of

these would explain Joe's cell phone movements that day, the

- ¢ell phone movements: that Petective Whitmire talked to you

?
.about, including those to the norths

Well; we know that Joe can't, be two places at. once, ‘but
why' is: it -important? UJimmy Poole, claims: that.on the day
ghérliefs~ﬁiu¢k~w33'fouﬂd7 on. the day he died, Jg¢e was with:
him, JoRnn, Billy, riding around:-in .a tar looking for Jimmy-
Poole's motorcycle.

3 s

Now, Jimmy Poole told :you that he was sure that the

time-frame was from around 8:30 am until noon. He says it

may have started. earlier, .but there .was the -fan, they had to
Jimmy Poolé says he's sure of ‘these time-frames :beciuse

when his old lady, there's ‘that term, it's not just Joe's,
en his old lady, . t's not 4

‘old lady, when his.old lady takes a breéak at her work,

‘altholigh he wasp't deftain ‘which day thi§ occurred whén he.

~

wWrote his statement two years ago, he wrote .I'm not sure;

‘he's telling you .now, two years later, that he's sure it's

the same day.

Now, unfortihatély no effort was made to obtain phone.
records that;wouldyvexify‘when‘Jimmy{s call was made to .
JoAnn that started ‘all this. But tHhe phone ‘xecords, we do
have. The plone records that you will have Wwith; ydu.

strongly suggest that, I would go so far as ‘to say prove,
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CLOSING ARGUMENTS - MS. GORTON ‘ : 612.

that Mr. Poole is mistaken about his déys}

Joe's records shew his mother, qunn?‘cailinQ‘Joé*at
9:52 for twenty-five séconds; Joe calling JoAnn right back,
Joe,cailinngoAnn\right‘ﬁack;a§%10103 for seventeen . seconds.
And, they bypassed each other. You can see that because then
Q¢Ann;gails‘ﬁoe xight back at 10:03 for fifty-three seconds,
Three calis1gqing’bdﬁh»direciibns. ‘Ladiés,and‘géntlemepn
this isn't pocket didling. -

. So if JoAnp, and Joe are riding around with Jimmy Poole

in the same car>%ogethe:} ﬁﬁy'wo&ld tﬁey/be calling.each |
other? Jimmy Poole is mistaken. It wasn't that ‘day.

Why is this important? Well, because it is.  You've

"héarﬁjwbgtwﬁﬂ'saiﬁu Hé*ﬁeérd‘tﬁat whole ﬁiscussion,about

the motorcycle -going on outside his room. There was no need

for that. . They could have waited to pull Him: They knew he

‘was in that room. Heé heard it. ©Now, whether that was

intentional or careless, I don"t ‘know. And it doesn't
But you know that if that motorcycle run did not oCcur

on that day, then everything he says, everything he says is

a-lie. -You also-heard him. explain. to you he-wanted to keep - -

with his story about that five am phone call. One statement
he calls Joe, the other ‘statement Joé calls him at- five am.
He still came here today and told you that. I got in

trouble: for asking him are you sure, are you really sure,
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are you really, really sure? ‘He was sure. Was he telling
you the truth? No.

plan, three different plans that they made together .and Joe

wouldn't have minutes on  His ‘phone? Tt's mot a suggestive

argument because we know -JJ lied. Hé didn't call doe. Joe

G
didn't ¢all him,

How about this, shooting someone :in ‘the back -of the:
head iswcexﬁaﬁnly”cbnsistentzMitﬁiéomeéhe“Whoiis reluctant,

with being ‘pressured, bullied into doing something they

.don't want to do, but that's not consistent with our facts.

The' facts in our case.is that Charlie Roberts was shot {nh

the: face, in the eye, straight on. And that kind of killing

‘is more the work of a, hardened killer. JJ did not tell. you

the truth about how Charlie died. Why Ts that? Does he
know" the: truth?.
‘The re&son 'for this éage .is 16Ve, THat!'s why we're

here. A sick, sick kind of love. But dit's JJ's brotherly

love for Jobo. Crazy p@bpfe do Crazy'thingsm You heard the

éall.<1WH§h~did’JO¢‘figst learn of JJ's history and mental
hospitals? It wasn't until after Charlie was dead. You
heard that. Where had he been? How many times?

;Aé'some pointidoes why ever mattér? Let ﬁe ask you
ﬁhiﬁ‘as far as why JJ lied. Letf me ask you this. TIE you go

to a car dealer ‘and he says I'll ‘'sell you this.car. It's
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CLOSING ARGUMENTS - MS. GORTON . | 614

only got fifteen thousand miles on it. And you buy the car.

You take it to. a.mechanic. The mechanic says this car's got

fifty thousand miles on .it.

BEnd you, take the car back to this dealer and you say
this car has fifty thousand miles on it. Does it really
matter Whaﬁ‘thétudgaleg-gelrs you? Does it mattér whether
he,tells'yqpﬁit’was'anyhbnest mistake? There's a. switching.
of‘thé~paperw0rk?i He had to make the quota to feed his
kids? Does it really matter? |

Are you going to go to the dealer, the same dealer and

‘buy’ a second car? ‘Well, in this case the answer was yes.

They ‘bought another car.

SAQ@’thié;tﬁmé;the]deaief said this car has only twenty.
thou5andfﬁil@s‘0n it; fBut»wﬁen.they took it to thefmechanic
the mechani¢ said, oh, no, thi$ is éven worse than the first
one, .This one has a hundred thousand miles on it.

WSé whatxhappenedﬁﬁ éoughtié/tﬁird car. Would you do{‘
that? Would you go back to the’ samé dealer and buy a third
car? -

Well,; the; decision that you're making here today is.
even“morepimgortanﬁwthan~éhatw»-Youxareudeéiding'aAmanfs

life literally, permanently. He deserves the samé judgment

you-would. apply in deciding to buy a car. He deserves that

‘much‘.

I realizewyou'may‘notilike him. He doesn't make.
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1 himself wery likeablé:. His languade is atrocious. He
2 treats women Tike that.. But he is a person.. And he
3 deserves to be judged fairly and buy ouf laws. -2nd he
4  deserves to be judged by ‘the 'same Standdrds as eVeryone
5  else. .
6 ‘You know 'what kind Gf dealetr you are:dealing with. .He
7 - tells you He was reluctahty- pressured and bribed ifito doing
§  fthis« Bup after taking Charlie's life; shooting him
9 directly in ‘the eye, life went back. to normal for JJ. He
[0 told you that. .In ki’ wérds, I went back to hy regulatr’
11 routine; He wrote that; in his statement, the statement that
2 you will have with you when you.go back there.
13 ‘Now, hé alsé told yoll sémething that.was really
14 incredible: He $aid He did this for drugsy but éf€§i~hé4§i§
15 it he - felw 'so bad he didn't «do drugs’ for two weeks after.
16, He, burnt the pafts. and the boots and He ikept: the -
17 shirt#s a souvenit: Today he decidéd he Gidn't Kedp tHe -
18  Shirt; bit yésterday he told you this statemént is'a hundred
19  percent accurate. And I would submif. to you: that as to that
20 item, it probably is. He kept it a§ & Souvenir and.he went
21 around town carrying-the murder weapon.
22 ‘The solicitor .tells: you that JJ lied in his first
23 statement, his' second statément; but he wants you td belisgve
24 this third statement is the truth. Why is that exactly?

25 It"s not like :JJ- suddenlg' decided’ to come: clean on his own.
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his motivation?

When' he. decided to come -- decided: toigoe forward on his'

own; whdt did he do? He liéd some more: It was all Joe.

Remember that? ‘The second, statement? 'He was just an
innocent: bystander. Joe did it all.

‘But;WHéf{happéhed%iS 1éW"éhfdfCéméht”b6ﬁ§ht the first
car. They bought. the second car. ARd aftey they reéalized
the secorid car’ had. a fiundred thousand miles on it they went:
back to the ‘same ‘dealer and bought a third car.

Thére was no: apology. There was no releasing him even
when they'reé}izedniheJseoond}siatemeht was_a lie because
they wanted Joé Phillips. He was their Suspéct frof day
one, and they weren't’ doing to. let it go..

What if :3J had-just .shrugged his shoulders when law

énforcement confronted. hif with his 1iés ‘on. the second

‘statement? How would. things Havé chaiiged for Ju? What was'

-

He told you over and. over again what his motivation is.

He told you over and over again. T said that because that's

~what they wanted to hear, I 'said that because that's what

that perSon.wanted\tOJﬁeart I said. that because that's what
they wanted to hear:

JJ told you he lied when: Mr. Steinberg was talking to
him yesterday: ‘And he asked him why he gave that second
statement that was so full of lies. .And JJ told youshé:lied

because he was angry.

508



P

1

2

o 2 - TR | o

10
11
2
13

14

CLOSING ARGUMENTS - MS. GORTON . ‘ 617

Well, let me ask you this. Was he any less angry when

he gave this third statement? Can you: believe that one? If

he gave his second statement Simply because he realized he

had: been duped,. 4f that was the reason he gave that second

statement, ‘he was, angry, he realized he'd been: duped, Wwhy

#ould he not:simply tell them the truth?

© He: wasa't telling ﬁhaﬁ-statemenﬁ'ﬁecauge}he?d'been
duped. He was telling that statement’ because he wanted,
something. rﬁgzwahtéd~theiéhafges:dfbppéd. rAﬁd it's only
whén he was confronted and only when ‘hé knew ‘what it was the
officers wanted'him'to say about'thegmotonc¥gle:pick*up,
huntp'ﬁéiﬁggpiékeg.pg by*Qimmy Pco1g ;hat:ne said it.

What ii‘ﬁJﬂexpiéinsdﬂthat the first: statement was

actuaslly fhe truth except for- the part dbou%wéhe‘ghhs?  And
alss expléiﬁed‘that:iﬁ”bhaﬁistatemén§1heﬂﬁad*l;éd”abouﬁ'ihé

k

gins so fio one Would go looking £6r themy that he didntt

‘want them . found because :they belonged to Joe and that it

wasn't Joe's fault that JJ had taken upon himself to use

. Joe's gunis. Doesn't that maké sense, too?

But that’s just my theory. And it’s only one of many
that it could be. The thing about reasonable doubt is we
don't have to bé right. We don't &ven have to béfprébabiy
right. It: just has to bé reasonable.

‘Because the other thing is the State has: ‘the burden of

eliminating each and every reasonabls possibility for. €ach

509



GLOSING» ARGUMENTS - MS. GORTON. 618

1

2,

- -

‘and ;every one of .you. Your- reasons. for having a doubt, they

don't have to be unanimous. You can disagree .as to what.

bothers ‘you about this.

For some of you ‘it .may-be the factual problems and then

‘the way Charlie was killed, kind .of the back of the head.

versus through the. éye. WHY thé mystery? Why the mystery

as €0 the second gun, the 9mm Béing bBuried? Why would it be.
buried?
Or the fact that JJ was known to go out ‘wandering and

that the: only reasonable explanation that a trained -

forensics team. would miss a shell casing given where it was

found was if it wasn't there when they -looked. ' The more

‘plausible explanation might be. that JJ reéturned to the ciime

‘scene before turning himsglf:iniﬁhe'hext day. : Keep in mind,

that was all the same day they find the body.. JJ turns

_himself ih the next day.

They find the .body, they leave the C;ime\scgne; No

I

.one's guarding it. This is huge news in Marietta. Huge

riews. Anybody could have been there. There probably Were
people there:

- And-after all, We:dO»knOW“ODEvthingu»-We Know- JJ had
the guns that night becatse he buried thém that night. They
were in his pants.

Especially, and I don't want to go off on‘a‘taﬁgedt

here, but this is an example 'of reasonable doubt that you
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might have that .you may not share. I've got to:address all

points. Especially given the fact that Bobby Sweet” says

there wers four ©r five rounds when he -- ihen e Sold the

gun: And we know from the officers tRere was only ‘ong round

left.

Now, lawyets are notoriously kad -about math, but T’

think I .can.figure that doesn't add up. One bullet; to 'kill

‘him, one bullet left does not wequal four or five, but it

might explain. why' that shell casing was suddenly there.

Last night I Képt coming up with more. Five hiundred
dollars over time, a year's 'time. He's sayingfhevwas;paid
to ‘do this. Howlmucﬁfwereﬁth\péfd? ‘Five! hundred dollars.

But wheh T Wsked Him; whdt did he.say? ‘That was five
hundred. dollars :over: ithe whole. year. ©Does: this make sense
to you? He was ‘paid? But he was includifig’ money that he
got: & 'y&ar a§o or- @ year Prior before Charlie Was even if
the, pigture. How is: that being 'hired to kill somebody?

| And vhat did. 93 say when I askell Hin, o more, no dess,

before Charlie's death or'after JJ -- -Joe tréeated him the
sime.. That's not muZdet for hirs,

The State mentioned about JJ saying pick me up alone.

Dont have pécple in the icar. And Joe shows up with péople

“Z.

in the car. Let's think iabout that. If Joe were part ofa

plan ‘would you want people in the car? Heck, no. If he

khéW‘Wﬁaﬁ;was;gging~on:he‘QOﬁId'Héve-Shdwnlup‘aldne. ‘He
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wouldn't want witnesses.

For others .of you the shirt might be a big deal. For

some 6f you, maybe it's not. BUt: yésterddy he told you this

statement, was a huridred perceht agclraté: And in this

statement he talks about wearing the same shirt -- the same

shirt right here. That's the: same. shirt iﬂuseazto;wrapzup

‘the ‘guns with when I buried them.

‘Bnd’ here: he;:says T burned, my; boots and my pants. And

. Joe. == I, burned them ‘-z my pants ‘so yomaCOUidhlt see it. I

had’a black ET shirt; black pants and brown boots on. The
shirt ‘was the.same shirt: I used to wrap the guns in:; These
are 'inh his words in this statement that's a hundred percent
aceurate, 56 why, why is We changing that now? A hundred
pekcént: accurate. I am oné hundred pércent sure there's
only tﬁenty thousand miles on. that car.

Oﬁe‘o%}yoﬁf&biggest;fébéﬂ&é&a jpry”is«tp‘ﬁétermine,
witness credibility. Every adult witness is presumed to be
competent to testify. And the Judge is not permitted to
evaluate witness credibility. Tt's not his job; 'It”sﬁydur
job and yours alone. Even with ‘those who aré mentally ill.

And it%s entirely upﬁtOUyougas to. who' you believe and
who‘yourdoditr You caﬁ~even choose to: believe a ‘witness
about some things who you believe has lied abdut other
things.

If you want to buy this third statement from 1JJ you are
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free to do so. The law permits it. .It's your right as a

Jjuror, but I hope that you will not. I hope you will.judge

him by -at least thé same standards you would apply ‘ir buying

a car.,

THE Judge will t&ll Jou riot to give any weight.to the

fact. that My client did fot téstifys And I a8k you to

uphold that duty as Hard -as L know thaf is. It's natural.

I'nm a4 mother. I-want: to hea¥ both. sidés. But our system

prohibits that. You can't dé thats
And I would ask you to consider for a moment why he

might elect not to ﬁesﬁifym You know he's illiterate. You

‘have seen the volumés of papérwork that this casé involvés.

And I'd &Sk you 6 be Corpassionate and think about. how
terfégyiﬁgﬁthéﬁfwouidibéﬁtﬁ take;ﬁﬁe“sﬁanﬁsiﬂ;éﬁyvﬁasex buts.
particilarly in a Cé@éu?ﬁﬁfﬁﬂgQﬁ‘?éhiﬁ‘?ééﬁ‘ﬁil F?@EE{
bapéfsz | | |

ﬁé\%nOQ:thét Joe' did play a partqiﬁ‘ﬁhis,tﬁaqedy, He
continued to harbSr and protect Charlie's killer even .after
heyléa:néﬁdwbat;hé had done. That's pretty clear. And T
make no. effort £o>dény ii.

He: had done something that was going to get Him in big

" trouble and he got caught. Bilt I have -~ but I never have

denied that. And if that were the issue, we probably
wouldn't be here today. But: remeémber: that:that is a

different charge and a different issue.
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Our issue€ here today is accessory before the fact,

‘being treated the same as if he had committed the murder

himself. ?And;whaﬁ you have ‘to decide is whether the State

‘has ‘proven beyond & reasonable doubt:that Joe intentionally
counseled or commanded JJ to kill Charlié Roberts and that

‘he did that inténtionally.

JJ and only JU tells you Joe :provided him with drugs.
WhathJ”acﬁﬁally says in his one: hindred percent” accirate.

statement is that Joe gaye him money that JJ theq used, to.

bux,dxugsx But. here at triaifﬁe‘sags Joe gave him money --

‘the drugs directly.

The salesman is doing what He can to try to get you to

‘buy, the third car. 'And as sad as he is, again, we agree

he's pathetic, JJ just doesn't seem to know what the truth

is. He knew what was on the line to. testify here today.

But he got caught. He's not just contradicting facts and

other witnesses, he's contradicting himself.
I want -~ we have -~ :s0 1f we decide we can't .-~ the
Salésman can't believe -- be believed, what is left? well,

we have some other things.

514

We have the gun sale. . There's only one witness of this

gun salé that has anything incriminating. to say about it
And ‘that was the wrecker truck driver guy. \Thejguy, the one

guy, the one and only guy who was talking about throw-away

gun and having a man to do a job, the big guy with the white
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shirt and the .jeans.

And I'm looking at your faces.. Didn't he seem like the
least credible: of dll the witnesses that wWe'Ve hedrd over
the last couple of days? Ts: it ‘really plausible that T-Bird

or Star-Bird, whatever ‘his name ‘was was ‘standing xight. there

“With -Roy- Barfett and somehow misséd trigger wordsy pun.

intended, trigger words: like paid a man ‘to do a:job, need a
gun?
This is the same guy who also said the .conversation

occurred the day before Charlie .was on ‘the news in his.

written statement. You're .going to ‘have: that.. He said this

‘coniversation occurred the day before' Charlkie. was on the

news.

Well; we know .that's impossible because ‘that would. have

‘meant that?thiszOCCurredédn;Friaéy;afternoonﬁwhenxéﬁariié;

wds already dead. Whereds all the -others claimed: it was a

couple of weeks ora month or two prior; or after:
‘So we! don'it have just,anknit—picky.&fscrepancx of a

couple Of ‘days. It's nét like some said a couple of ‘days

‘before, a day before, a wedk beford. We'vé got a différence

of days and months. What did he tell. you when the: police
come ‘knocking? You start talking, .okay?

Taken by itself; the gun purchase is not an issue.

‘People buy guns: all the time. JJ and Joe: lived together in

‘the game house. &nd JJ told himself -~ told \yOU\"t:bat he,
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not Joe, was the one who carried the .380 saround.

And lét me ask you this. The téstimony was that Joe

already had-a so-called clean; 9mm. Defective Hammett

confirmed. that. Both guns had the, same clean history.

Nothing, ‘on NCIC.

So if Joé had wint&d: to kill CHArlie He ¢olld have doné.

it without purchasing that :380: He already had-a gun; the
9mm. He didn't need to purchase :a gun-at:all.

So what else do they have? Well, we have: jail calls.
E;§ﬁ5~6f jail calls. Lots of talk: about JJ keeping his
mouth shut. Lots of assurances ‘that JJ ==:to. JJ that Joe
would eéntinue takifig care of him. How? AS'He always had.
I's that & change from the past? Is that .a.consequence of .JJ
doing .something for him? No.  It's exactly the \;wayg it has
aluays béen. My house Is your hduse: I will be here for
you. Despite this mess you've gotfen me into, I will be
here for you.

JJ's statement to Joe, to me, this is the biggest
thing. When we're talking about murder for hire, JJ saying
to Joe repeatedly; 'tO other people as: well, but Joe, I
really appreciate everything you're doing for me. When I
get out I'm going to det'a job and pay you back:. Is this a
statement of a hired killer?

If Joe were paying him to do the deed and take the

‘wrap, who would be owing who? JJ would be: sayinhg, bro,
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C'you'd better load me up.

So why would Jog Be scared. of going dgwn the road if JJ

‘talked? Joe had ‘been =- been called in.and gave a statement,

“from very early on.. YQU know ‘that. You've: heard that they
talkéd to Christina Fi¥st, they Talkéd td Joe, U6 ivés &
,staﬁemenﬁ.v 4

fboésaﬁeﬂexérwséYQ you know, funny: thing, I don't kriow
where my .380 is. Funny thing, JJ toldime. -And we. know
‘that JJ did tell him afterwards. JJ ﬁqi@,y@a that,

He tells you that<éhat occuf?ed.immédiateiy after he
killed Charlie. That's hig £i¥st call. At 10:05 He calls
-~ &; 10:05. 10:06 he caiis<JO¢; And. what does hé~say? I
killed Charlie. ,

Aﬁdfwhat<diafhé-ﬁeii‘you;Joems réaction was? That' he
broke @d@?@‘&éd éried and got ‘sick: to his stomach. Does:
‘i:'r';at sound rlgnt to you? Or does it sound',mo»r_ak like the:
reaction of someone who's just.been told thdt somébcdy'you |
loved Like a som, 1iké a bGthér has dohe sométhing
‘absdﬁutéiysﬁorribie, somethiﬁg'unexpedﬁed, something really,
really Horrible ‘and they -did it.fér you?

Tammie Timmons told you that she didn't take what Joe
said seriously, that: no one would. That"s just the way
peopl@f@aik;‘ She has talked that: way herself. But cfaé?
people do crazy thirgs. And you've heard the jail &all

where Joe is learning fot: the first time just how crazy JJU
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And in this case’ the element of criminal ‘intent is

" huge. If I confess thaﬁ I am 'so ‘angry at my ‘neighbor I giéﬁ
she;were_deéd; it may- reveal a ﬁlak in my character, bhut itA'
~does ﬁpt_mean,thatri{intené for you to kill her. |
| Even,ifAyoﬁVand I are rbpmmates‘ahd I'm complaining to.
you every déy,’ﬁhéf‘ssnbtwwhaﬁ'iﬁ,meapgyﬁ'gnd if_?du
- suddenly take it&u?QQ\YOuﬁﬁe;ﬁ to end the matter

_per&aneﬁiiy{-well, it canﬁotébefsaid,thatlwas;mwaﬁpeﬁta

Even if you use my gun £o do it.

JJ loved Joe.like a brother. .And he was. very much
aware;of the»painAan&&fiuétratﬁcn*that.Joe-was'in. He_kéew'
that. And he loved him., He didn'f want him to Hurt. He
had all thé'motiyelthé£916éﬁhad, Hérwanﬁéd the pain to end.
And,hpy was tha% gpiﬁ§*to~h§ppen? Get rid of .Charlie. Be
the hero-

Joe was the. one pe:§on,wh§jhad‘taken JJ in and cared

for him. - And he did this long before there was a Charlie.

' He. did this long before there was a Tind and Charlie. He

did. this out bf‘lﬁvel not payment. He'd been’ doing it: for

more than a year. And as JJ told you, noimore, no less,
before Qr,after.

Did JJ kill Charlié for William Joseph Phillips?
Probably. Did-he do it because Joe was upset over

Christina? Probably. Did he do it because Joe
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FUNCEiGn Or & EESPoRsibility that is entirely sepatate and

intentionally counseled or .commanded him to:'do so2 Uh-uh
(negative), uh=uh (negative). .Joe *- 5J?agpreciatesndbé§$
staying true. And He's going to pay Joe when he gets out.

I kriow some Of ‘yoii cah still Seé: the: frogs It's there.
But the question is is do you also see the horse now? Do

you seé the redsonable doubt? BAnd that, ladies and

gentlemen, that has to be your verdict: William Joseph

Phillips is not.guilty.

THE COURT: . ALl right. N& one in or out of the

courtroom during my charge. So if you need to leave, now is

‘the time ‘to do it

(Pause)
THE ‘COURT: iLadies and’ gentlemen, ‘L' having & little

difficulty’ with my volce toéday. And I hope that. you will

bear with: me during the course of my charge.

Tadies and gentlémen, :as jurdrs. im this: case! you have a

distinct from my function-as the trial judge. I am the

juage?af.the.law~in‘this case. uxoubaré'the\judges of the:
facts:

The Constitution of our State does not allow me to

charge you on. the facts. of this case’ or to discuss the facts
with you ‘or in any way or mannér let youw know what my
personal feelings, if any, are about this case. You and you

alone are. the: judges of the facts. Therefore, if during the
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courseé of this charge or if durdng the -- ‘the Course ofimy .

charge you have a feeling oryou've:been left with the

impression that I have a perscnal ‘feeling about: this case

one way of another, then you disrégard that, féeling or that

impression.

Now, it's your duty and your duty alene to, weigh the

testimony’ and the evidence presented in;this case and to

pass. upon the credibility or the believability of the

witnesses you heard testify. In this connection you have
the right to believe All ‘that a ‘withness told you or your can

disbelieve &all a:Witn€ss told you. You. can Beélieve: a part

of what a witngsssﬁoldfyou‘an&fﬁiébeiiéveza‘part of what a
witness. told you.

You can believe one witness as against several.or you
can believe several 'as against one. You alsc have the right

to take into consideration any bias, or pré&judice or

interest you feel 4 witness in, the case might have.

Ladies. and gentlemen, ‘with respect to-witnesses, I..
charge you fhat?the«ruiés9dfwéviaénberrdinari1y-db not
permit witnesses to testify ds to opinions or to
conclusions: Now; there .is an exception to this rule as to
those .whom wé calljexgertgwitnessesm Witnesses Whoxby
education and. expériencé have beécome expert in some. art,
science; profession or calling may state .an opinion. as to

rélevant and material matters in which they profess to be

520



CHARGE OF THE COURT 629

B

1
2
3
4
5

6
.,
8

9 B

10
11
12
< 13
14
15
16
17
18
19
20
21
22
2
24

et 25

expert andmay alise state.their reasons for. their .opinidn:

Now, you should consider any expert opinion received in

the: ‘évidence in this case and give it such weight as you,
think itideserves. If you:should copclude. that. thet Spinion:
of an expert;.is not bdsed upon: sufficient :education: or

experience 'or’ if ‘you ‘conclude; that. the reasons: given in

SUBPOTE Of that Opifiion are fot Sound; then you, ~- ahd it s

outweighed by other -evidence, then you may disregard, that
gpinfonufﬁiits entirety. An ‘expert's testimony is to be
given no greater weight ‘thai that of any otheér withess
simply ‘because that person, has been declared to be an

e xpert B

Now, as- I told you, ‘ladies and gentlemen, I'm the judge-

of: the law in this cdge. Andi .you are judges:of the. facts.

It; is nmy duty in;this case to .charge you on the law of the

«

case. And I tell you that it is not:a. question. of what. yiou.

feel the law might be or what' it sHould be: It is fot

necessarily what. the lawyers may have told you: because under

your o&th_ydu are required to take;ﬁheglaw{asri giVe it to,
you,: apply that law to the facts .ds you determire those
facts to be and to -write your verdict accordingly.

' it;s'éisdgmy duty to see that this trial is conducted
$c¢§rdihgfﬁb the rules oOf cdurt and tﬁé rules of evidence
applicablé to the facts in gheé cdseé. Therefore, I Charge

you that you are not to consider in any way testimony or
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eviaénce“tﬁat~wasgrulédqoutiﬁyfmeuas»being“not;admissiﬁleu
Tr the trial Of a ¢ase the State is permitted to -rely
on direct evidencg; ‘on circumstantial evidéncé or on a
combination of the two. Direct evidence proves the
existente of a disputéd fact By uding one or more of dur
five: senses without the aid of' any inferences. For example,
the testimony of a person’ who asserts or claims to have
actual ‘kridwledge of a fact, ‘that 'is anVéyéWitness; That is
an, éxample of direct. evidences
Circumstantial ievidence, on the :other hand, is where
certain facts which are known, through using one or more of
§@£ffiﬁ¢’ééﬁ5é§fﬁf5aQQééﬂ? logical inférence that other .

facts -exist: without directly proving those facts.

Circumstantial ‘évidence, ladies and gentlemen, :i's. proof of a

chiairi 6f fagts and circuistances indicating the existence of

a fact,
- Now;,. as;l*véztdld\youﬁ'ﬁhe State may relgﬁon:eitﬁer oL

Both of this type of eviderice, ditect or circumstantial.

And. neither  is inferior to the other. One i$ as goocd .as the.

other if equally ponvincing‘ﬁo’you, And they're entitled to

the same weight:

You shoéuld weigh all evidence:in this case. And after
doing so if/yquﬁpe not convinced of the Defendant's guilt
beyond ‘a reasonable doubt, then you must find him not

guilty.
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1 Now, in this case, as in all criminal cases, this
2 Defendant comes inteo this. couttroom presumed to be innocent.
3 And this prgsumptionaﬁéﬁtiﬁhés and carries through the
4 entire trial until :and unless,itfis*nemoved;bx evidence that
5 satisfieéfyau of’his‘gpilt?EEyOQéwaureasdnabléfdoubt. The

6  burden is on. the State in this case to prove this-Defendant
7 guilty and to prove each and-every element of the offense
8  with which he is charged beyond -, reasonable. doubt.
9 ‘Now, some of you may have in- the past served.as jurors
10 on civil cases. .And if o you were most likely told it was
11 only necessary to prove that a fact was more likely true
i2 than not true. But in7criminal>CaSesjthe State's: proof.must
13 be more powerful. As I'vé told you, it mist be beyond a
14 reasonable doubt.
15 ‘Ncwgfgroéf"Béyand:awraasoﬁébie?doﬁbt iSmﬁrGOfffhat
16 leaves you firmly eorvinced Of this Defendant’s guilt:
‘17  “Theré are very few things in this world that we know with
18 . absolute certainty. #nd in criminal cases our law does not
19 require proof that overComes every possible -doubt.
20 1f, based on your consideration of the evidence in this
21, «case, you are firmly convincéd that this Defendant is quilty
22.  as charged, then you must find him guilty. If, on the other
23, ‘hand, you think, there is a real possibility that hé's not
24 ~-guiléy? then you must -give thim the benefit of that doubt and

25  find him not guilty.
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Now, as you know, as I told you, the Defendant in this
case 1s indicted for being an accessory- before the fact, and
in this: case, that being murder. Now, in this case ff,iﬁ
this case I charge you that an accessory before the fact i$;
one who while being-absent at the time a crime is .committed.
did neverthéless procure; cdunsel or ‘Command someone else to
commit that crime.

Now, the Defendant in this:case ‘is not charged with

‘futder. He is charged wiﬁh‘being an accessory before the

fact of murder: Theréfore, the evidence in this.sésﬁ»mgst
séfisfy you beyon@,ajxeasonable doubt that this Defendant
counseled, hiied;or OthéfWise Qrocufeﬁ Mr. Allen to commit
the murder.

Now, murder, lédiés and gentlemen, is ;hef&igliﬁg'gf
any pérson‘with'maiice.afbrethought'eithér express. or

implied. °And as a necessary elemént of ‘murder it must have

‘been .committed without:ﬁustﬁzausepon excﬁse, ‘$§aﬁed

-differently and in other words, ladies and}gentlemen; an

a@Cessory:before the fact is one who alds, or abets
Principal alleged to have committed ‘the offense, but who was
not present at :its commission.

The Defendant cannot be convicted unless you find that
Mr: Allen actually committed the murder. However, it is not
necessary that he, being Mr. Allen, has been convicted of

the crime, only that he committed. it.
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So. for the Defendant in this case to be convicted, the.
State ‘must prove. three things. First of all, that this

Defendant either procured, c@unseled,ihired or commanded

some other: person to commit the crife; in this case, murder;

ﬁha& ﬁhe ﬁéfﬁﬁdané'w33ano£{?x55enﬁ aﬁ:the‘ximeﬂit}was
cOmmitted,gahd} tﬂirdfithatzﬁrﬁ AlienlcomMEﬁtédjﬁﬁe;murder;
Now, Tadies 4nd gentleiien, if from the evidence i, this
c%&g yqu}havefa reasonable ‘doubt whether the Defendant. is
guilty as charged in the indictment, then it would be your

duty to acquit him. Under ‘the cath ‘you took in this case

~.you swore to try this case based oaly and solely on the

testimony and ‘evidence preSented“in‘this.courtrdom@ T tell

bias, prejudicé or sympathy you may have, in-.reaching.your

‘verdict.,

‘The ‘word verdict is taken from 'the ‘Latin word

vérgdicto. It means to speak the truth. Now, You have no

friends to reward in this case or enemies to punish. I

charge you to abide by your cath and return a verdict that

-speaks the truth.

Now, you'll have in the jury room with you the

indictment in this .case. This indictment is the legal

document that brings thig case into the Courtroom and

;presents it to you £or your determinaticn.

There are’ one of two possible verdicts in this case,
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quilty or not guilty. And whatever that verdict is, it must

be unanimous, thit is, all twelve of you must agree.
Now, Madame Foreman, you will find a place on the back
where the word verditct is:printed. Whatever the Uménimqas

verdict of the jury is, guilty or not guilty, write it dut

in that space and then sign your name on the line where it

says foreperson of the petitgjuryfand then date.it. All

- right.

‘Now, I've got to go over my charge with the lawyers.. /I

need youﬁto-@b‘back into the‘jntykfoom,.but don't begin

' deliberating until I send word:in for you to do so. ‘When I

tall.you{to begin ﬁélibetétingﬁﬂyau can do so. Andiwe'i}
try‘ip gatherfup_all}the evidence and ‘get ié into ihé‘rcom
With you. Okay. Take the “jury Qgt/.éleaﬁeg

| {(Whereupon the jury exited the éouxtnoom at;ZéZé]pm}

| THE COURT: All right. fAnyghing;furthef?

‘MS. GORIQﬁw ﬁu@ge,’I rea§l¥ apologize, but I didn't’
héé?'yQQ;dbverfthé Défangaﬁtﬂnat fés;éfyingﬁ Did you do
that? ‘

THE COURT: No, I d;d‘nct:‘fAnd I need to do that.
Thank you -=—. . <. . . . _ |

‘MS. GORTON: Okay.

THE COURT: --- for telling me that. Anything else?

MR, STEINBERG: T don't recall anything else, Your

r
Honor.
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THE COURT: All fight. Now, normally I would discharge

the alternate in a ¢ase like this.

'MS.- GORTON: Okay.

THE COURT: If you think I heed to retain him in case
Asome%hidgihappensr¥iheg cén‘i5reach‘é'verdict%taday and it
carriesi‘over, then I!tan keep. him separdted dnd: ===

'MS. GORTON: 1'd'rather do that: T don't waht to do

_this again.

‘MR, STEINBERG: I agree, Your Honor:
‘THE- COURT: Okay.

MS. GORTON: So: charging the jury-on that instruction

‘THE- COURT: Yeah, I'm going i=- briﬁg;the:jurylbacg;

please. ,
?Whereupénut%e,ﬁﬁ;y‘enteredg#he‘courfroomxa£ 2:§§:9mi
THE COVRE: Ladies and geatlemen, I completely

overlooked-charging you on the Defendant's rightfnot~to

‘Our law does not compel a defendant in a criminal case

to take the witmness. stand and testify or present evidence.

And-no presumption of guilt mdy be raised and no inference

- of any kind can be drawn from this Defendant's decision not

to testify.
:our law riever imposes upon a deéfendant in a criminal

casé’ the burden orf ‘duty of calling any witnesses or

635
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producifig any evidence or of testifying; Theréfore, I

charge you that the decision of this Defendant not: to take
the stand and testiﬁy in his behalf cannotfbe,taken,iﬁéid}
discussed or considered against him in any manner
whatsoever. All righf; Ladies and gehfléméﬁ; if}ydu,will
retire and begin‘yoaf deliberations. We‘lﬁ get the evidence
in for you. | |

(Whereupon: the jury exited the cpuftxoém-at'2b26ﬂpﬁ;and

'began:delfbgraéions)

'THE  COURT: Would you :bring Laura Jgnkinsyouﬁvfpi aé‘f,"

MADAME CLERK: She's already been seated. It's the
other one.

fTﬁEtcounm: Yep. It's =e-

MADAME CLERK: It's Jason Hudsonw.

THE COURT: I'm sorry. Jason Hudson.

iwhgreup@n:Jasdn Hudson, the alternaéeg»éntered'the

courtroom) | |

THE ¢6ﬁﬁ§; Mr:. Hudson, our ju#ors have ‘so far made it
through thi$ trial and ngpﬁally it wduldjtonc;ude\you:

service in this case. What I need for you to do, I'm going’

to have to kegp you until the 'j'ﬁ‘fy_'dél"ifbeféﬁéré~‘ and: reaches & -

verdict so that in the event we .lose ahother juror, then you
will be called in to become a member: of ‘the panel and to
consider the case.

So it's going to be necessary for me to kéep youw
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separated from the rest of the jury.  '§o.as best you Cany

Just: relax:. ‘And.I hope we can get a verdict today so you

‘Can{gd¥homeﬁton1ghtﬁand then .come back. tomorrow .

MR. HUDSON: Okdy:

THE COURT:. So just bé.at eade. Thank you $6 mach,

(Whereupon Mr. Hudson exited the courtroom)

THE' COURT:: ALl Fight. Now get ‘all ‘the exhibits .4nd
‘take. them in; when, youw can.

(Whereupon the exhibits were taken tdstﬁe;iugy'aﬁél
couft was in recéss at 2:29 pm) |

{Whereupon. court résumed'atpﬁgoﬂ;pmf

THE: COURT: We got a note from the jury saying they’
would like to hear all tﬁe-phéne conversations again..

‘MR. STEINBERG: Yés, sir:

*TﬁﬁdeUﬁﬁc How, long iéﬂtﬁaﬁ?r I can't remember.

‘MR:; STEINBERG:: J&ﬂﬁ,épiné‘ﬁo be well over an hour.

'THE COURT: All right. We hsed to gét the disks from
th§<§urxg | v

MR. STEINBERG: And -one gisk,is.kept~with.th§ié6u;ﬁ
reporter.. |

‘THE COURT: Well, ‘how méany -~ How many different ‘disks

‘were there?

MR. STEINBERG: Probably, maybe, ten disks, Judge.

MS. GORTON: Thére's one: disk that you had. that we had.

o patch ‘together because we didn't have the cropped
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version. And T think it started at 13:00, right? It was
everythlng you had and then 13:00 to 14:302 It was very
shorts: It was -only @ mindte gnd .a half-

THE: COURT: Okayw

;MSJ.GORTONg Iﬁﬁsgjus%;afigthe:giickingfbagk:andif§rth. |
is going to take a bit of time,

'THE COURT: Okay. I need how many back == all ‘the CDs,
all the: disks,

KWherenpon Qouzt’s exhibit 2 was marked)

THE ‘COURT: All right. They've seht iiy itwo more ---

‘MSJVGORTbﬁtll@wo;mcpe*quesﬁioné%

‘THE COURT: --- questions having to do with the

‘evidence, which: T cannot answer. ALl right. Now, how are

wer going to. present- these disks?:

MR. STEINBERG: We're going to playing the disks;.

: Judge, ——

TﬁﬁlééﬁkTﬁ I mean, ﬁavelyou gpf fhem in. order?

(WhéZeupon the. attorneys we:é conferring off the record
wiﬁh;ﬁheAbaiiifff

MS. GORTON: So what Wé;e the two.additional guestion§?

THE COURT: Was it disputed by the defense that Jobo:

drove JJ to Charlie's House on the morning of the 8th.or is

this a fact agreed to by both prosecution and defense?

MS. GORTON: It's ricti agreed to.

MR. STEINBERG: Your Honor, I would say ‘that you.can't
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angwer*tba%_queétion;

'THE: COURT: No, T can't, I know, unless y"all agree..
‘MR. STEINBERG: No, siri

‘THE COURT: Was: Jobo offered a plea deal with so much
evidence from. the prosecutioh? If so, why didn't he take
1€2 |

MS. GORTON: I'd say’ this looks good for: you.

MR STEINBERG: I mean, we can't answer that, Judge.

THE COURT: Obviously, can't answer that: All right.

Are you ready to play them?

. 'MS. ‘GORTON: I want them to hear- this because this was
somethinggi.%bugktﬂfbr,ﬁhemwto listen to.

MR . :STEINBERG: Are thesé the only disks: they sént

back?

THE BAILIFF: (Affirmative nod) =

MR. 'STEINBERG: Okay. Ms. Gorton; they: Sent these

disks back.

 MS. GORTON: But -if tHeif réquest is té listeén to all

‘the calls: and we're withholding one of .the calls from them,

I'think that they need to -héar this ‘¢all. And this is the

call that you and I argicd about, this portion being in

there, which was very, in my opinion, exculpatory,
THE COURT: Lét me find: cut if that"s all ---
MR. STEINBERG: This is what they sent back. They

might not realize ‘theré's another ---
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THE COURT: I understand that:.

MR. STEINBERG: I guess they could ‘tell us.

THE COURT: Bring the jury. |

(Wherelipon Court's exhibits 3 &nd 4 #ere marked)
THE COURT: How ‘many. you ‘got: there?

MR. STEINBERG: Judge; I have five here.

THE COURT: There: were supposed to be nine:
'MR. STEINBERG: They ‘only want £o Near five, Judge.

MS. GORTON: If they want: to:hear all the calls, then

‘there's more ‘than that.

‘MR. STEINBERG: The bailiff, they. said == ithey brought:

these out, they selected these to. listen tox

THE COURT: Well, I intend. to:find that out..
MR. STEINBERG: Yes, sir.

{Whereupon the attorneys were conferring off the

record)

THE COURT: One. of tﬁe‘ﬁurors%has:a nose bleed. and ‘i's

trying to get it dried out.

MR. STEINBERG: Thank: you, Your Honor. Judge, may we'

approach?

(Whereupon a bench conference: was held off. the record)

{Whereupon the befich- ‘conference was ended)
(Whereupon ‘the .jury :éntéred the courtroom at 3:17 pm)

THE COURT: Okay. Madame: Foreman, you sent in: three

questions. ‘You first want to hear, you said, all of the
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‘tapes..

MADAME FOREMAN: Wéilymfhé‘Ones Weiﬁrouéﬁt in.

THE. COURT: Just the: ones you brought. in. Okay. ZAnd
tWor other duestions, was .Jobo offered & pléea deal With so
much evidence from the prosecution? Tf so»‘wﬁy~dianfﬁ;he
take the stand ...
it was: _offerea.

THE: COURT: Take the -- take:the: plea? ‘ALl right: Was
it@&igputéa.by the ‘defense ‘that -Jobo drove JJ to Charlie's
house ‘on the morning of the 8th or is: iti'a fact agreed upon:
ﬁ?’ﬁbth,pf@ééduﬁiééyéﬂdldeien§s?:'1:Qéﬁ*tyansxex;eiﬁherveﬁ;
%ﬁdse}ggesffdns. iim\SGrri.

THE :COURT: They involve.issies of ‘fact. And I told
you. I can't. charge you on that. So if the guestion
Concérhing‘whethérLOr not Jobo .drove JJ to Charlie's house,

if that question can be answsréd at all, if must bé answered

by your- recollection of the testimony, okay?

- And with the other -+ respect ﬁo;ﬁbekofﬁer*question,’I
don't know the answer to that question. BVén’if‘I‘did.khbw,

I.‘could not talk to you about that.
‘MADAME  FOREMAN: ‘That's: fine.

JPHE COURT: All right. And the solicitor's :going: to

play the tapes that you have: sent. in:
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MADAME FOREMAN: Could you tell us the date and the
time?

MR. STEINBERG: Yes. This is State's exhibit number 3,
which is' marked as August: 24th;: 2011 at 18:1% hours, JJ to
Jobo:

(WhereupcnvﬁhEECwaas plaxedﬁfor‘the‘jury).

(WHereupon ‘the CD was ended)

JUROR: Could you. just play the last half. again?

| MR, STEINBERG: Your Hofiof, a Jur: has asked me to
play’ the last half again.

THE: COURT: Okay+

MR. S?EINEQRé? Playing ‘it at the' halfway mark.

(Whereupon -the CD- was played for the juryy

(Wﬁéréhpéﬁrtﬁéieﬁ was end&d)

MR, STEINBERG: Playing ‘State's exnibit number 39,
Septénber 3£, 201%, 1755 Houzs, Jobo to Courtney.

(Whereupon ‘the CD was played for the jury)

{Whe;eugonfthe‘CD was ended)

JUROR: What was. thé date. on that one?

MR. STEINBERG: Reading it‘again; this isﬁSgptember
3rd, 2011, 17:55 hours, Jobo to Couftney, State's exhibit
number 39..

Putting in State's exhibit number 4, September 3rd,
2071, 19:25 hours, number 2, JJ to. Christina.

{Whereupon the CD was played for the jury)
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~thi'n§£i Ms. Gorton would like' to ‘approach.

(Whereuponwﬁhe;Cﬁ‘waSgendédﬁ

JUROR: ‘Can you play that &agdin?

MR. STEINBERG: Juror's asking to play ‘this again.

7THE COURY: ALL rignt.
(Wereupon the CD was plaved £oi the juiy)

(\Wb‘er‘eupon; the CD .was -ended)

MR 'STEINBERG: Playing’ State's: exhibit nuimber -3,

(Whereupon the CD was played for the jury)
(Whereupon the. CD- was ended):

MR. STEINBERG: Putting in State's exhibit 40,

September 3rd, 2011, 23:50 Hou¥s,. Jobd ‘to Courtiiey ang

:JoAnn.

MADAME FOREMAN: What's thé daté again?
MR.. STEINBERG: ‘Se\ptiexﬁb‘e«r— 3rd,, .5'2‘0""];."1[ 23+'50 hours.

(Whereupon the CD was played for the jury)

'(Wh‘ereupon the CD: was. ended).

MR. STEINBERG: Your Honor, I'm stopping this. I

believe in trial we had it ‘s'ped” up ‘to ‘the 3:30 ‘mark.
THE. COURT: OQkay. SO¢ that's .-- tﬁat‘S”itf Okay.
(Whereupon the CD was played for the ﬁu‘ry)

(Whereupon the CD was- ended)

MR. STEINBERG: Your Honor, that's: the last disk.

MS. GORTON: Yes, Judge,. there's.additional ---

643

September. 3rd, 2071, 19:25 hours, number 1, JJ to: Christina,.
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644
THE 'COURT: There's ...

MS. GORTON: Additional calls :that’ they'listened to,

‘during the. trial.

THE COURT: &1l right. Where is that?
MS.. 'GORTON: It's on the ---

THE COURT: ‘This: is -- is:this. the. one, that only part

WAE smm

MS. GORTON: Ves, Your Honor, that we had to =-=

it first:

MS. GORTON:: Was: the request for all calls?

MR. STEINBERG: Your Horor; I think; should ask the
JLEY =5 Mss Gortons

(Whereupor & bénch conferéice wag held off the recsrd

in the presence of the, juryiy but out of their hearing)

THE. COURT :: .dkayw Ladies éﬁdﬁgéntlémen, is there

-anything: élse now that you: want to hear?

C?adse@

- MADAME FOREMAN: No; T think that's it.

THE COURT: Is that it?

(Whereupon the attorneys were still at the bench
speaking to the Judge. off the record, .in the presence of the
jury, but out of théir: hearing)

THE' COURT: Go .back and beginjyourideliberations.

JUROR: Wéll, is there morée thHan one of those disks
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that. was. played .at trial?

MADAME ‘FOREMAN: Yeah, -we. had brought; them all out.

JUROR: No, ‘I‘médn, ‘out of the fouf that'we have, ‘that
ong .part: that. was’ stopped: and fast-forwarded, did ‘we heat
something' in the' trial?

(Whereupon ‘a. bench conference was. held, off the record

in the presence of the jury, but out of their hearing)

THE COURT: ALl right: Take thé Suiy out; please. Let

me resolve this.
(Whereupon the Jjury -exited the courtroom :at 3:47 pm)
THE: COURT: All right. Tell me what it is that"s in
evidence- that ﬁﬁéyfdfd not héar.
‘MS. GORTON: They did hear it, Your Honor, but, we
didn't ‘send it back to them and ---
THE COURT: All right. I'm sorry, ===
‘MS., GORTON: --- they don't kKnow ---
THE COURT: --- T 'misspoké. Tell me what it iS that
they heard that: I have not yet played at their request.
MS. GORTON: Uudge, it's ‘the 8/19 Phone call, ‘the one
that I argped that we needed to hear more. than: was on Mr..
Stéinberg's redacted version.
~ THE: COURT: All right.
‘MS, GORTGN: .And yow ruled that it ---

THE. COURT: Can: you ‘set up ana'piay‘whatiwas;actuaiiy
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put into’the record?

MR. STEINBERG: I can get very close to.it; Judge. I

would ask that ther jury be asked -- they only asked to hedr
certain phone «calls:: They should be informed there was one

“diskathaﬁgwas>nbtfsEnigback,tO“themx,Augusﬁffétﬁ, from .JJ to

Jobo. We ¢an play that, :but they have not asked to pldy

that disk: I think they ---

THE COURT: So they :didn't hear that?

MR. STEINBERG: They, heard it during the trial proffer.

They. have: not. asked to listen to it ===

THE COURT: Well, I don“t care. about that. I*m going

o play ‘that. 80 .

MR, STEINBERG: Yes, sir,

(Whereupon ‘the attorneys were cohnferring off the

record)

THE: COURT:. A1l right. S6 how long is this?

MR, STEINBERG: 1It's two 'separate sections. They're
both about a minute or:two eaci.

THE: COURT: Okay. And you can play only that?

‘MR. STEINBERG: Yes, 5sir.

'MS. GORTON: Wéll, 1o, there's a ‘second call &s well,
8/19 at 15:54.

(Whereupon the attorneys were. conferring off the
record)

THE. COURT: -All right. You got it?
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MR. STEINBERG: Yes, sir.
THE COURT: All right. Bring them back.
{Whereupon the jury entered the courtraom{aﬁ 3:53‘pmi

- THE COURT: Okay. Now, ladies and gentlemen, -I'm at.

this time playing you a portion of another ‘tape. I excluded

tﬁe*tapeithat~you‘re~hearinganW'—r'only“ﬁbat you''re going

to hear i3 what T aditted into evidence: The balance of

. ( ’ “ . - ..
the tape, I've ruled out. $So this iIs what was made a part

of the reCoré‘that you heard. All: right.

. MR. STEINBERG: Playing the :August 19th, 2011 phqheﬂ:
«cali from the -- JJ to Jobo, startiﬁg;ﬁQaéQ hours at the
thirty-nine percent ‘mark. This is State'S’eghLbit'Q&g

. {(Whereupon the -CD was playednqu;@hé j§ry)

(Whereugdn €he~Cb<wasfendéd} |

MR. STEINBERG: Stopping at thé ﬁiﬁtY#tWQ?QQ;Céﬁtiﬁénx,
movingutaithe§e§ghty—foursgercenﬁsmaﬁku. |

{Wherepon the €D was played for the Jiry)

(Whereupon, -the CD was ended)

MR. STEINBERG: Starting at the eighty-two percent
markg

| (Whéfeupﬁn tﬁe CD was piayed fgr’ﬁhegjuryj

MR. STEINBERG: Stopping at the ninety-five percent
mark. |

(Whereupcn the CD.was ended}

THE COURT: All right: 'Is that it?
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MR. STEINBERG: Yes, sir, Your Honof.

THE COURT: All right. Ladies and gentlemen, please

retire and ¢ontinue with your @eligérations;

'(Whereupén the: jury exited ‘the courtroom at 3:58 pm)
THE COURT: All right. Be at ease.
(Whereupon court was in recess at 3458 p&LVJ
(WherEQPQn‘cguft.resumeQ at-4:05 pm)

THE COURT: There's another question from the igry{ !

Can we have JJ's first and second statements? -Those are 'not .

. in. evidence.. So I can't give them to them. ALl right.

Bring the jury.

(Whereupon the. jury entered the courtroom at, 4:07 pm)

THE COURT: Madame Foreman, you have astanéngé,have'.

. JIVs first and second statements. Those statements are -not

a part of the exhibits in this cdse.
MADAME FOREMAN: Okay.
- THE COURT: And, therefore, Ifm'ébrry,‘butlchanft send
those in to you at: this: time.
MADAME FOREMAN: Okay. We couldn't remember if it was

- THE ‘COURT: "So please retire and: colitinue with your

deliberation.

MADAME FOREMAN: Okay.
THE COURT: Thank you.

(Whereupon the jury exited the courtroom at 4:08. pm)
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{Whereupon Court's €xhibit 5 was marked)

{Whereupon. court -was in recess at 4:08 pry

jWheieapbn:court resumed at Eﬁﬁéipm)

' THE COURT: All right, Anything before I bring the
jury? ‘ | |
| MR STETNEERG: No, $ir, Yeur Homor:

MS. GORTON: No, sif.. o

THE COURT: For the bengfﬁfJQﬁ everyone in the
audience, I need to tell you. thaty of course, we don't know
what ﬁhis verdiét,is, but I need for you to ﬁnderstand‘ﬁhat

regardless of the verdict, I will Q¢ﬁ permit- or condone .any

‘displays of emotion, nd crying, no yelling, no cldpping,

nothing of that nature.

And‘§hduld there ‘be aqyg iﬁjwiil'ccnstitute‘Contemptiof

Caurty. -And; Towill punish .accordingly, which may wery well
be serving time; in jail. Now, does anyone not understand

‘what ‘I Just saié?f‘ff»so,uétana'up‘“

(No response)
THE,CCURT:: All right. .Bring«ihe”jury.
{Whereupon the jury eaferad=thé courtroom at. 5:04 pm)
Tﬁg CQQRT: _MadamewForeman, if,you?ve réache& a
verdict, would you‘hénﬁyip,tb the bailiff, please, ma'am.
(Pause).
THE COURT: Okay. ﬁoufd‘§on“Qlease‘pﬁﬁiisﬁuhhe

verdict.
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MADAME CLERK: Yes, sir, Your Honor. Your Honor, this

is case number 2013-GS-23-094A, William Joe Phillips,.

indictment for accessory befdre the fact. We, the jury,

find the Defendant guilty, signed foreperson, Elaine Trakas.

If this is your verdict; please raise your right hand.
(Whéreﬁpbn:éllljﬁrors-raised their right hand)
THE COURT: Anythinngxtherifiom féé jury, counsel? .
‘MR. §EE;SBERQ= We‘ﬁﬁﬁnx'ﬁhégj?iyxfbr.tﬁ§if-se¥?i?§b
Tﬁﬁ)éoéﬁézt %ﬁéﬁkfygn,ﬂladigs and.gentieman,‘for'your
service on this case: And thank 'you for your sermce this
wgékg 1hsof$;gas~yoﬁfre,goncerneﬁ,1Y0@fre free.u:iourdon‘ﬁ;
%é?e to cbme'ﬁgék ﬁbmoerQ or ?fidé?i
So let me take this opportunity to thaik you for coming

and serving. I want yourto\know‘that~l am well aware of the

i

fact that jiury Service is a burden to you. I know that it's
dtficult for you £o take time GEf from your jobs &fid
faﬁi;ies and spend it with us on jury duty.

‘But I do hqpé‘you~ﬁnder5tand'tﬁeliﬁpﬁrtanCe‘Of béiﬁg
here this week. Eé@fwithéut“yQéiLﬁr%?énée we simply could
not get off from our docket the cases that we do:

So thank fod so much for your service. Do I have any
gestion that I can try to answer for you before letting you
go!

{(No respcnse)'

THE COURT: All right. Do they need to report

542



[

SENTENCE OF THE COURT 651

1

2.

i0
I
i2
13
14
15

16

17

18

19

20
21

22

23

24

25

‘battery frém 97, another dssault ‘and battety from '98, a

downstairs?

THE BAILIFF: Do you have the statements?

MADAME 'CLERK: I.don't haveé the statements.

THE COURT: ‘ALl right. -What I need.jyou.td do right, now
I's to repert, downstaitrs to; the jury assembly room :and
‘they'1l have a slip to’ give you. for' your service. ‘Tharnk you

o much.

THE BAILIFF: We still have ‘the alternate mext:door.

THE' COURT: Yeali, I'm -- b¥ing him in: too:

THE BAILIFF: Yés, sit.

{Whereupon the -jury exited the courtroom at 5:07 pm)

THE COURT: All right. Any notions?

MS. G@iﬁﬁﬁ: Ju&ge, move. for. a verdict. not.to -+ .an
acquittal notwithstanding. the verdict: Adain, it appeared
to be reiisdzupgnde~§llen”éfs§a%emenfsn which were not-
credible.

THE COURT! ALl right, I'm $otry, I could not.grant
that ‘motion.

MR. STEINBERG: Ready ---

THE. COURT: ‘Yeah.

‘MR. STEINBERG: --- .for sentencing? .

'THE- COURT: All right. Does he have a prior criminal
récord?

MR. STEINBERG: Yes; sir. He has a simple: assault.and

5\
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receivinggstéienégoo&S'f:om.2002,4a,cdntributing to the

‘delinguency of a minor in 2002, &ppears to be an unlawful

carrying of a pistdl in 2002, also. in that, Same yéar,

driving under. suspension, in .2005 he has & DUS, second, and

a failute to stop £6r blue lights, appears to be angther
unlawful weapons charge;, and he has a failure to comply with
HIP in 2005, a grand larceny in 2006, -a petty larceny in.

' 2007, distribution of meth in 2009.

He's currently on probation for ‘that. He¢ has a

probation viclation hearing coming, up on that. He has a

~cock fighting conviction from 2010. In-addition to the: 2009
distribution of meth, he has a: pending distribution of meth:

from when hé. was.out on bond as ofi last:month.

Your anor, we ‘do have the victim's fgmi§y‘herer, I'm
not suré. if they wish to sspeak. They dg not "*-:v.anitA to speaks
fh§y>haveﬂbeen:h8r¢,. |

The: only thing I want to inform the Court, I think
there"s encugh for a 1ifé seénténde: ‘But If also want to tell
the Court, Your HSRGr's Heard the Jail phohe calls, I've
made opposing counsel aware that I was going to bring this
up in Sentencing, but throughout the jailhouse’ phone calls
we hear the Deferidant makirig mention of drug deals; using
code, it's very easy to break code. He's talking about
fraud, everything from fbodstampufraud to other frauds. I

would ask Your Honor to consider all that when you fashion
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breaking down &ryingy bei
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The one' other Ehingﬁi want to say, Your Honor, I've

interviewed .over a. hundred people inm Marieétta. And

everybody: says the same thing about Charlie Roberts: He's

the: best person inMarietta. Not just. a good person, he was

the. best. person ‘in ‘Marietta. And that's what wds taken’ away-

fromMarietta in thig case.

‘tHE' GOURT: Okay. M. Gorton.

—MS. GORTON: Judge; I would ask you to consider the
minimum sentence. Aé you dre well aware, the triggef-mah,
the one Who actually took Charlie Roberts' life, is gétting
a,recom@endation,pfﬁtﬁirﬁy years.,

‘And you. heard Mr.. Phillips' reactiord through JJ,

g .sick to his stomach: I think e

Y s

immediately began to. feel remorse. And we  would ask:for.a.

minimum sentence. accordingly.

‘THE ‘COURT: Okay. Now; you didn't testify, M.

?hiiiigs,.but'youvﬁave a: perfect: right to\addrésS“thejCourt

‘now with respect to!‘your sertence. Is there anything you'd,

like to say before I sentence.you?
‘MR. ‘PHILLIPS: No, sift.
MS. GORTON: -Judge, probation is. here to address: that.
(Pause)

THE COURT: ALl right. Mr. Phillips, the. senténce of
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the Court is you be .committed to ‘the VDe‘parrtmen't of
Corrections' for lifes |

PROBATION AGENT: Terminate the probation, Your Honor?
I 'can tefminate, revoks of whatéyer you want to do.

‘THEVCOUR‘I":. Yeah, .do terminate it, whatever t_,)"(_;c,u want: to

'PROBATION AGENT: te'll just terminate it.

THE COURT: Okay..

(HeaFing ended at 5:12 pm)
(End of Volume Three of Thiee)

(End of requested' transcript of record)
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ACCESSORY BEFORE THE FACT

AN ACCESSORY BEFORE THE FACT IS ONE WHO, WHILE BEING ABSENT AT THE TIME A CRIME 15
ACTUALLY COMMITTED:DID;:NEVERTHELESS, PROCURE, COUNSEL OR.COMMAND SOMEONE ELSE TO'
COMMIT THE CRIME.

THE.DEFENDANT IN THIS: CASE ISNOT CHARGED WITH MURDER. HE.IS CHARGED WITH BEING.
ANACCESSORY BEFORE THE FACT-OF MURDER: THEREFORE, THE EVIDENCE: MUST SATISEY YOU, .
BEYOND”A' REASQNABL\E‘ DOUBT THAT THIS: D'EFENDANT' COUNSELLED H&RED OR"OTHERWISE
PROCURED. , TO COMMIT THE' MURDER N‘URDER lS THE KILLING OF ANY PERSON
TWITH' MALECE; FORETHOUGHT EITHER EXPRESS OR lMPL!ED S-he

F-MUST HAYE BEEN-COMIVFIED W RHEUTHUST CAYSE OREXEDSE.

IN-OTHER WORDS, AN ACCESSORY BEFORE THE FACT 1S ONE WHO AIDS.OR ABETS THE:
‘PRINCIPAL ‘ALLEGED'TO HAVE COMMITTED THE OFFENSE, BUT WHO WAS NOT PRESENT ATITS
COMMISSION. THE DEFENDANT CANNOT BE CONVICTED-UNLESS YOU FIND THAT
AGTUALLY COMMITTED THE MURDER: < HOWEVER, IT IS NOT NECESSARY THAT HE HAS BEEN:
CONVICTED OF THE CRIME, ONLY THATHE COMMITTED IT-

SO, FOR THE DEFENDANT TO BE CONVICTED IN THIS CASE; FHESTATE MUST PROVE THREE
THINGS: ™ »

(1) THE:DEFENDANT EITHER PROCURE - COUNIS] ELED; HIRED OR COMMANDED SOME OTHER
" BERSONTO COMMIT CRIMEAN THIS CASE MURDER,

(2) THE. DEFENDANT \AHKS/NST PRESENT WHEN IT WAS- commit D; AND

(3) THAT __57 COMMH’TED THE MURDER: T

et o
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Defendant’s proposed jury instructions for-
.ACCESSORY BEFORE THE FACT TO MURDER
(As:opposed.to Accessory Before the Fact)

TO: BE GULIT‘Y OF ACCESSORY BEFORE THE FACT, THE: ‘DEFENDANT MUST
.HAVE ‘ACTED IN THE PROSCRIBED:MANNER PRIOR T! OTHE COMMISSION
‘OF THE MURDER
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Defendant’s Proposed Jury Instruction
Accessory Before:thié Fact
(Specific;Criminal Intent):

N ORDER TO'EST ABLISH GRIMINAL LI ABILITY FOR: ACCESSORY BEFORE:
'THE FACT TO MURDER; THE DEFENDANT' S'SPEEIFIC NTE\IT THAT A
MURDER BE LOMMITED BY ANOTHBR MUST BE PROVEN. BE YOND- A
"REASONABLE DOUBT:



‘Defendant’s Proposed Jury Instruction.
Accessory. Before the Fact to Murder.
‘Eletments.

S0, TOR THE DEF ENDAI\T TO BE-CONVICTED IN THIS CASE< THE STATE
‘MUQT PROVE T-W THINGS:

D

‘THE DEFENDANT EITHER PROCURD, COUNSELED HIRED OR:
-.COMMANDED SOME OTHER PERSON TO COMMIT A.CRIME; [N I‘HRS
CASE MURDER;;

- THAT THE DEFENDANT DID SO PRIOR TO: THE MURDER BEING
ﬁCOMMlTTED

). THAT THE DEFENDANT DID 8O. WITH THE Sim INTENT THATA

MURDER BE CO\/I; ‘

ITTED;
THAT THE DEFENDANT WAS NOT PRIZSENT WHEN IT WAS;
COMMITTED:;:

 THATJERRY ALLEN COMMITTED THE MURDER®
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THE STATE OF SOUTH CAROLINA
In the Appelfate Court.

APPEAL FROM .GREENVILLE COUNTY

Pihay

‘Court of General Sessions

C. Viétq‘inl?xle Ir.,, CmthOunjnd g

‘CaseNo(s); 2013:GS 23000944

0Ly 2y €10z

 The State, Respondent.

R'A

‘Wiltiam Joseph Phillips, Appellant:
v ‘ . ¥

NOTICE QF APPEAL.

‘William Joseph Phillips appeals his conviction and sentefice in this case. Thé verdict was N
rendered-on Jurie 12, 2013 dnd Seriterice:was imposed by the Honorable C. Victor Pylé Jr. on that same

day.. ) |
ae: Le=(7/D

CassandraGorton,Esq#mOO%
1754 Woodruff Rd #144
.Greenville; SC 29607

'SCCID Attomney for Appellant”

‘Other Counsel of Record:
Howard Steinberg, Esq. Attorney for Respondent
<< RECRIVE])
JUN 202013

SG Courtot Appeals.
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THE STATE OF SOUTH CAROLINA
1 the Appellate Court

APPEAL FROM GREENVILLE COUNTY

‘Court of General Séssions

L1 R €igr.

s

01 =6 Wy

Cse No(s).: 2013 GS:23 000944
The State, Respondent..
Vi

William Joseph Phillips, Appellant.

BROGE OF SERVICE
 “Thereby certify that I have sérved the Notice of Appesl on the below listed réspondenis by
Hand deif;le?y or. by,depoéitihgvg ’cdpy-”of‘ilt iri'the United States Mail, postage prepaid,.on'June '__,’20,§3,‘-
addressed to: ‘ g
Howard Steinbierg, Esq. Office of the Solicitor, 305 E. North Steét Gréenville, SC 29601 *

Alan Wilson, Esq. Office of the Attomey General P.O. Box 11549 Columbis, SC 25211

oste: Lol T4

Cassandra Gorton, Esq.
1754 Woodruff Rd-#144
.Greenville, SC.29607

RECFIVE])
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'DOCKETNO. . 2013.65:23- RN
WITNESSES DOCKET! R R R S ¥
 The Stateof South Carofina .

| He;gryﬂammett R .
' County of Greanville

Greenvile Gounty Sherifs Office .

. a0 /f/‘( © COURT OF GENERAL SESSIONS
January  TERW201S.
THE STATE

iz 0

va,
ARREST WARRANT NUMBER

DIREGT PRESENTMENT VALLIAM JOE PHILLIPS.
‘pOB 12-19-1878 WM SSN: 248484730

Foreperson of Grand Jurp.

stz

&U‘Aﬁ " _ ACCESSORY BEFORE THE FACT

VIOLATION § 18.01.0040, § 16-01-0050,

~ . ,\V) .
W ¥/ and §6-03:0090
Foréherson of Petit Jury

Dot June. 21013

tndictment for~
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'STATE OF SOUTH CAROLINA b "INDICTMENT FOR ‘
. ¥ ACCESSORY BEFORE THE FACT.
COUNTY OF GREENVILLE ) 3 :
Ata Court of General Sessions; convenedon "\ S the G‘rat;& Jurors of Greenville
T anes
County present upon théir oath: B C -

“That WILLIAM JOE- PHILLIPS did in Greenvme County, on of about the 8th day of July 2011, aid, hire,
‘coungel, Of procure’ the commission of a felony, to wit: MURI}BR OF CHARLES ROBERTS by JERRY
LEONARD ALLEN, JR. This is in violation of.§16-1-40 and §7,'I_6-’;~$G\g{\;d,‘§1§f3~£(}19f the Squ1§ Carofina Code
of Laws (1976) as amended. o ‘

Against the peace and dignity of the State, and contrary to the gtatus in such case made and provided,

‘SOLICITOR
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

July 28th, 2014 | M )

Robert M. Dudek = , :
- Chief Appellate Defender ' ‘

South Carolina Commission on Indigent Defense -
Division of Appellate Defense '

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330 '

ATTORNEY FOR APPELLANT
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IN THE COURT OF APPEALS _ :
Appeal from Greenville County R A D
C. Victor Pyle, Jr., Circuit Court Judge JUL 287 014
THE STATE, 8C Court ot Appeals
- RESPONDENT,
V.
WILLIAM JOSEPH PHILLIPS,

APPELLANT

APPELLATE CASE NO. 2013-001339

CERTIFICATE OF SERVICE

T certify that a true copy of the Record on Appeal in the above referenced case has been
served upon Kaycie S. Timmons, Esquire, at Rembert Dennis Building, 1000 Aséembly Street,

Room 5 19, Columbia, SC 29201, this 28th day of July, 2014.

Brandon Hall | >
Administrative Specialist

SCRIBED AND SWORN TO before me
this 28th day of July, 2014.

M 9
Notary Public fomolina

My Commission EXpi uly 24, 2022 .




