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STATEMENT OF ISSUES ON APPEAL

L Whetherthe courterred in admitting into evidence the note and other loan documents
under the business records exception to the rule agamst hearsay.

1. Whether the court erred in admitting into evidence hearsay testimony concerning the
“principal balance allegedly due under the note.

L III. | Whether the court’s fmdmgthat guarantles had been given shouldbe Vacated because N
' the guaranty claims were outside the scope of the order of reference and without
ev1dent1ary support inasmuch as the alleged guarant1es were not in evidence.
3 STATEMENT OF THE CASE

This is an action commenced by Comr_nunity First Bank on April 25, | 201 1; Two .causes of i

action were stated’v the first to foreclose a mortgage on two parcels‘of real estate m Beaufort County
~ owned by Appellant Atlantlc Prrvate Equrty Group, LLC, and the second for Judgments agamst two

alleged guarantors Appellants Terry L. Rohlfmg and J erry T. Caldwell A deﬁc1ency Judgment was

'sought agamst all Appellants ‘ ‘4 o

Appellants timely ﬁled an answer by whrch generally stated they adnutted that a loan was "

made that it was secured by a mortgage and that 1t had‘not been repald by the mortgagor or the

alleged guarantors. .Appellants d1d not adrmt'the spec1ﬁc loan documents alleged and specrﬁcally

; ‘denred the amount clarmed to be due under the note.

In J uly of 2011 Communrty F1rst Bank merged into CresCom Bank. There was no.
| substrtutlon of | partres at that time. o | |
| In August of 2012, one of the t’\;v‘o‘parcels yvas' sold and released from the mortgage..The '
action continued as to the remaining p.arcel.' | |
: In September of 2012, CresCom Bank assigned thevloan to Respondent Deep Keel, LLC.

. OnAprill ’7,‘ 2013, the circuit court entered an order referring the case to the master-'in-equity



for the purpose of adjudicating the mortgage foreclosure action. The order further provided that
“upon a resolution or disposition of the foreclosure action, this case is to be returned to the Circuit
Court for final hearing and disposition as to any issues triable by jury as against Defe_ndarrts Terry
L. Rohlfing and Jerry T. Caldwell.” |
On April 17,2013, the c1rcu1t court also entered an order substltutmg Re spondent Deep Keel, |
LLC for Community F1rst Bank as plamtlff in the actlon |
A non-jury foreclosure hearing was held on July 10, 2013? before The Horlorable Marvin H.
“Dukes, III. Appellarlts appettred through counsel, but Messrs. Rohlfing and Caldwell were not in -
atterldance. No one appeared.as a witness to establish the execution of the note, mortgage and other ’
loan documents by the Appellants. Instead, Deep Keel, LLC offered into evidence the alleged loan
documents through its sole member, Scott Bynum. Appellants Atlantic Private Equity Group, LLC,
,Terry L. Rohlfing, and Jerry T. Caldwetl objected to this on ~thelg‘rounds thlatthe Witness lacked
personal knowledge sufficient to lay a proper foundation.and was seeking to introduce inadmissible
“hearsay. The court overruled the objections and allowed the introduction of the documents.
Deep Keel, LLC also sought to establish the amount due on the loan through Mr. Bynum
* basedon informationl the witness said he received from CresCom Bank at the time of the assignnient :
of the loan. Appellants again objected on hearsay grounds, and the court again overruled the
objection. B |
On July 29, 2013, the court entered its Master's Report atnd Judgment of Foreclosure and Sale
(Deficiency Demanded). Appellants received written notice of the entry of this order on Augtlst 5,
2013 and filed a Motion to Reconsider on August 13,2013. In the motion,l Appellants pointed out

that the order erroneously recited the court’s having received written testimony and indicated "there



were no objections." Appellants repeated the evidentiary objections made at the hearing and moved
that various factual ﬁndings enhmerated in the motion,- and any conclusions of lav&; based the.reon,
be altered, amended, and vacated ae without evidentiary support.
~ On September 5, 2013, the court entered its Amended Master’s Report and Judgment of -
Foreclosure and Sale -(Deﬁciency Demanded). This order inoluded an _additional poragtéph ;
addressing, though incompletely, Appellants’ objeotions énd stating the.coutt’s ruling with respect
thereto. [R. p. 17,9261 | | |
Wntten netice of the entry of the amended order was recelved by Appellants counsel on ‘
September 13, 2013. Notlce of the w1th1n appeal was t1rne1y served on October 10 2013

The initial foreclosure auction was conducted on 'September 3,2013. The high bid was made

by Deep Keel, LLC in the amount of $900 000.00. The 'second auction was held on October 3, 20 13.

There bemg no other b1dders the sale to Deep Keel LLC became ﬁnal The court havmg found the
debt to amount to $1 655,026. 52 the amount mvolved in the appeal is $755, 026 52 plus interest. .
‘ STATEMENT OFF ACTS '

- Centraltothe disposition of this appeal is the question of whether the court erred in admitting

_ into evidence testimony and documents offered by Deep Keel, LLC to’ prove the loan terms and

" amounts allegedly due. In particular, over Appellants’ objections the court admitted into evidence

the following;
Enhibit 1:  Promissory Note
Exhibit 2: Mortgage
Exhibit 3: Assignment of Leases, Rents“and Profits

Exhibit 4: Loan Modification Agreement



Exhibit 5: Loan Modification Agreement

Exhibit 6: Partial Release of Mortgage and Assignment of Leases,
. Rents and Profits

[R. p: 50, line 22 - p. 52, line 20; R. p. 54, lines 12 -18; R.p. 62, lines 1 - 24; R. p. 65, lines 5 - 14;
R. p. 68; line 14 - p. 70, line 11; R.,lp. 71, line 9 - p. 75, line 16; R. p. 76, line 10 - p. 77, line 20]
anh of the challenged exhibits was purportedly executedon behalf of the Appellant Atlantic
Private Equity Group, LLC by Tefry L. Rolxlﬁng as president of Ne\lv Colony Holdings Corporaflon,
manager of Atlantic Private Equity Group.A lR. pp- 113, l22, 128, 132, and 134] The only evidence
offeredlby Respondent Deep Keel, LLC to authenticate lhese exhibits and offer a proper foundation
for their admission into-: evidence ‘consisted of the testimony of Scott Bynum.
- Mr. 'Bynum is a'New York resident and the sole mernbef of Deep Keel,. LLC. [R. p.'46, line
16; R. p. 48, line 10] He does not know Mr l(ohlﬁng or Mr. CaldwelL. [R. p. 71, lines 20 - 23] He
1s not familiar with Mr Rohlfing’s signature and admite he has no knowledge of whether Mr.
Rohlﬁng signed the documents or any personal knowledge of how these exhibits came to be in
existenoe. [R. p. 71, line 24-p.72, line 14] He has never been employed by Community First Bank
or CresCom Bank and has no knowledge of how these exh1b1ts may have been maintained by the
| banks [R p. 71, lines 9 15; R. p. 72, lines 15 18] He first saw cop1es of the exh1b1ts in New York
in September of 2012 and was sent originals after his pnrchase of the loan. [R. p. 69, lines 16 - 25]
He acknowledged that all he personally knows is that he paid money to the bank and they gave him
eome documents, and that as far as he is concerned all of the information about the loans he provided |
was second or third hand information. [R. p. 72, lines 19 - 23; R. p. 75, lines 2 - 7]

Similarly, and again over Appellants’ objections, Mr. Bynum was permitted to testify



concerniﬁg amou.nts allegedly due on the loan. [R. p. 79, line 20 - p. 80, line 19; R. p. 82, lines le -
21] He admitted .having no knowledge of the amount actually owed .on the loan at the time he
purchased it. [R. p- 89, lines 10 - 13] And he admitted that his testimony concerning the uhpaid
principal balance was based entirely on a number given to him by the bank, a number of which he

had no knowledge and no way to verify. [R. p. 90, liﬁes 5 - 16] He did claim that he had reviewed

" bank payment and balance records, but the records themselves were not brought to court or offered

into evidence. [R. p. 89, line 14 - p. 90, line 4]--
At the hearing, Deep Keel did not dispute that the challenged exhibits and testimony

constituted hearsay. Rather, Respondent and the court considered whether the exhibits could be

. admitted under the business records exception. In that regard, Mr. Bynum responded afﬁrmatively

to his counsel’s question, “... subsequent to your — the Assignment of the loan from the bank to Deep
Keel, have you maintained the records regarding the loan in the ordinary course of the business of

Deep Keel.” [R. p. 63, lines 3 - 8] He went on to say that he had reviewed the records»prior to

| purchasmg the loan and had found nothmg out of the ordmary [R. p. 64, line 4 - p. 65, line 4] On‘

Cross- ~examination on this pomt the witness acknowledged that Deep Keep mamtamed a checkbook k
and accountmg records, that he regularly mamtamed those records, and that they constltuted
regularly mamtamed business records of Deep Keel. [R. p. 73, line 13 p. 74, lme 11]
ARGUMENT
L. ° THE COURT ERRED IN ADMITTING INTO EVIDENCE THE NOTE
AND OTHER LOAN DOCUMENTS UNDER THE BUSINESS
RECORDS EXCEPTION TO THE RULE AGAINST HEARSAY.

Appellants objected to the introduction of Exhibits 1 through 6 (collectively the “loan

documents”) on the grounds that they constituted hearsay and that no proper foundation was



established for their admission. The courtl- overruled Appellants’ objections, finding that “Mr. Bynum
was entitled to testify regarding the information contained in the records he received from the Bank
| pursuant to SC Code § 19-5-510 and Rule 803 (6) SCRCP [sic] and pursuant to the ruling regarding
[s1c] of the South Carolina Court of Appeals in the case of Twelfth RMA Partners, L. P v Nat’l Safe
Corp.,335S8.C. 635,518 S.E. 2d 44 (Ct. App. 1999).” [R. p. 17, 1]26] The court erredmthis ruling.
The loan documentsmvolved in this case arenot ¢ records w1th1n the meaning ofthe statute
'. ' ;or the rule cited by the court The Umform Busmess Record as Evrdence Act speaks to a' record of -

| an act, cond1t10n or event.” §l9-5-510, S.C. Code Ann. ( 1976) (hereinafter the “Act”). Similarly,
“Rule 803(6), SCR_E; applies toa ‘fmemorandum, report, record, or data comoilation, inany form, of

| acts, events,conditions, or diagnoses.” (hereinafter the “Rule™). The challenged exhibits inthis case
are legal instrurnents, contractual in nature. They are not records or:reo‘orts of an act, condition,'
event, or diagnosis. ‘Nor are they records of 'regularly conducted activity on the part of.Deep‘ Keel.

Other requirements‘for admission into evidence of the loan docurnents as business records
- -were not met. The business records exceptron does not absolve the offering party from the usual ‘

” requirements of authentication State v. Rich, 293 S C 172 173 359 S. E 2d 281, 281 (1987) A-

. business record without evidence about the manner in which it is prepared or the source of its
information does not- meet the redurrements of the Act or the Rule. State v. Rice,375 S.C. 302,331, ..
657 SE.2d 409, 424 (Ct. App. 2007). The offering party must show that the records were made at
or near the time of the transactions to which they relate. South Carolina National Bankv. Jones, 302
S.C. 154,155,394 SE.2d 323; ‘3‘24 (1990). And the records must be shown to have been made by
a_person “withknowledge” of the events at the time the‘ records were made. Twelfth RMA Partners,

LP. v National Safe Corporation, 335 S.C. 635, 642, 518 S.E.2d 44, 48 (Ct. App. 1999).



- Inthis case the witness through whomthe “business records” were offered had no knowledge

- of when, how or by whom the documents were prepared, how they came to be in the possession of

CresCom Bank, or how they were rnaintained by that bank. All he could testify to of his own
knowledge was that he had paid money to CresCom Bank and had been sent the ddcuments_, which
he thereafter “maintained” as part of the records df his busiriess at Deep Keel. Mr: Bynum’s mere -
receipt and retentionv of .the documents does not qunﬁfy him to establish the predicates for their
admission into evidenee as ‘busineés recorde. State v McFarlane, 279 S.C. 327, 306 SE2d 611
(1983) (dete‘ctive not competent to authenticate as a business record‘medical report requested and
received frdm out-of-state doctor).

In their answer,' and again in response to requests for admissions, Appellants denied the
authenticity of the particular alleged loan documents on which Deep Keel relied for its claims. [R.

p. 33; R. p. 52, .lines 2 - 10] Thus, the authentication including identification and execution of

: partlcular documents settmg forth the terms of the loan were placed in issue for trial. See 12 Am. Jur.

2d lels and Notes § 598 (if vahdlty of 51gnature is denied the burden of estabhshmg vahdlty is on
party clalmmg under the signature); Compare Iowa City State Bankv Hoefer,101S.C. 207,85 S.E.
406 (1915) (where defendant admlts giving the note, not error to admlt note into evidence w1thout
proof of execution by defendant).

Rule 71(a), SCRCP, provides that “[i]n all cases.proof shall be made of the facts and
circumstances alleged in the pleadings and evidence given astoany payments which have been made
or credits due.” Witnesses offered by plaintiffs in foreclesnre cases “shall be subject to the same “
examination, ‘cross-examination and reply and the same exceptions as to the admissibility »of

testimony may be taken as are allowed by law upon examination before the court.” §14-11-110, S.C.



" Code Ann. (l976). Accordingly, Appellants were entitled to require that Plaintiff prove at trial, by
competent, admissible evidence, the allegations set forth in the complaint. Plaintiff did not meet its
burden in this re gard. ‘ |

Based strictly on the challenged exhibits, the court made a number of factual ﬁndings on
which its judgment was based, including that:' Appellant Atlantic Private Equity Group, LLC
executecl and delivered the note, mortgage, assignmg:nt of rents, commercial security agreement, and
| loan modiﬁcalion agreements (R. p. 15, Findings 15, 16, 19, 20, 21 and 22); that Appellants
Rplhﬁng and Caldwell executed a‘iid delivered personal giiaranties (R. p. 15, Finding 18); and,v that
payme‘nt‘was due on the note as modified (R. p. 17, Finding 25). These findings are without pioper .‘
evidentiary sapport and should l)e vacated and the judgments based thereon against Appellants
shoulcl be reversed. Finding 18, relating to personal guaianties allegedly executed by Messrs.
Rohlfing and Caldwell, must be vacated on the further ground that the alleged guaranty documents
. were not in evidence, and there was no ccimpetent evidence to piove theii’ existence or tefms. This
issue is also brieﬂy addressed below. |

| 1. THE COURT ERRED IN AD,MITTING INTO EVIDENCE HEARSAY |
TESTIMONY OFFERED TO PROVE THE AMOUNT OF THE . ‘
PRINClPAL BALANCE ALLEGEDLY DUE UNDER THE NOTE. -

In the Amended Master’s Report and Judgment of Foreclosure and Sale (Deﬁciency
Demanded), the court also made a factual finding concérning the amounts due under the note,
Finding 28.. [R p. 18] Again, the only evidence in the record on this point consisted of the
testimony of Scott Bynum. Over Appellants’ objections the witness was permitted to testify to
the unpaid piincipal balance based upon his review of bank rec.ords. (R. p. 79, line 20 - p. 82, liiie

46) He admitted, however, that he did Iiot bring with him any of the alleged bank records on

8



which he claimed to rely, that his calculation of the amounts due was baseci upon a prinéipal ' |
balance numbér given to him by the bank, that he had no knowledge of what was actually owed,
and no way to verify the numbér given h1m by the bank.: (R. p 88, line 15 - p. 90, line 16)
Mr. ‘Bynurn’s testimony constitnted hearsay, to which no exception applies. Deep K¢e1

. did not bring to the hearing, much less o‘ffer into evidence, any payment records to,estab“lish the
principal amount due under the loan. The business records excepﬁon'of neither the Act or the
Rule'should apply in a case where no repords are nntually offered into evidence. However, even if
it were deemed appropriate in snnle circumstances for a witness to testify abnut the contents of
business records without .prodncmg or offering the records theméélves, no such circxifnsta_nces
exist in this case. There is nothing in the récqrci to identify the records from which he suppoéedly

A tes;tiﬁed or to show hqw they were prepared, State v. Rice, 375'S.C. 302, 652 S.E.2d 409 (Ct.
.' "'App. 2007); nr that they were prepared at thé time payments were made, South Carolina Nationral |
Bank V. Jonés, 302.S.C. 1‘54,‘ 394 S.E.2q 323 (1990), as“.opposed to, for example, having been .
? preparéd by’the'ba‘nk for ns"e"in.né‘:govtjating' with 'Deevp-I&gel over the price to be paid for the loan. | ": ‘
a Thvcii'master"s“relizilnce on T wélftk RMA Igartn‘ern,' :I',lP. v ];-/Ic;t"l Safe C"orp.,f, 335S.C. 635,
5A1.8 S.E. 2d 44 (Ct. App 1999), [R p. 17, q 26] is nnsplncéd. The case actually supports
Appéllanfs’ position. In that case »this"Court he;ld that a witness in a position similar vtovthat of
Deep Keel’s witness here could testify from rennrds nvhere it was shown that the inforrnation
being relayed Wns from!a person “with knowledge’; of .tne transactions at issue. No such showing -
has been made here. The record does not revéal from whom or from what records Bynum
~ obtained his information, much léss that the mdividunls who gave him the information or the

individuals who prepared the records he reviewed were persons “with knowledge.”

9



Stripped to its essentials, what happened here was that Deep Keel came to court prepared
to testify that the unpaid principal balance owed on the note was a.nulnber, a number given to
him by the bank. That is functionally no different than a bank seeking to prove its ease threngh
sulnnqal"y statements, an approach speciﬁcelly disallowed in Sottth Carolina National Bank v.

Jones, 302 S.C. 154,394 S.E.2d 323 (1990) There the bank mtroduced summary statements

~ without mcludmg the monthly statements from which the summaries were. compiled. The :

supreme court reversed, finding that the summaries should not have been introduced in absence

of evidence that they were prepared at or near the time of the transaetions. Here the record does

not reveal what bank records the witness reviewed. We do not know whether the records were
made at or near the times of the underlying transactions or whether they were themselves

inadmissible summaries. Even if the bank showed Bynum contemporaneous billing and péyment

records, his verbal summary of the results of his review is not admissible.

-JII. - THE COURT’S FINDING THAT THE INDIVIDUAL APPELLANTS

: HAD EXECUTED AND DELIVERED PERSONAL GUARANTIES
MUST BE VACATED BECAUSE THIS ISSUE WAS OUTSIDE THE
SCOPE OF THE ORDER OF REFERENCE AND THERE WAS NO
'EVIDENCE IN THE RECORD TO SUPPORT SUCH A FINDING.

The order referring the case to the master provides that “upon a resolution or disposition
of the foreclosure action, this case is to be returned to the Circuit Court for final hearing and
dispesition as to any issues triable by jury as against Defendants Tefry L. Rohlfing, and Jerry T.
Caldwell.” [R. p. 6] When the hearing began the court stated, “This is a deficiency action. There
is also a claim for guarantee that would be heard in a separate action.” [R. p. 41, lines 2 -'5] This

was discussed'by the court and counsel, and as a result the alleged guaranties, which had been

included in the written submission package prepared by counsel for Deep Keel, were not

10



introduced into evidence. [R. p.}-59, lines 4 - 7; R. p. 61, lines 14‘ - l5; R.p. 62, lines 2-22] The
final order entered by the court nevertheless included Finding 18 relating to the execution and
delivery of personal guarantie's by Messrs. Rohlfing and Caldwell. [R. p. 15] Out of an
" - abundance of caution, tot prevent a later claim of waiver or law of the case, Appellants submit

that this ﬁnding should be vacated inasmuch as it was outside the scope of the order of reference |
l‘ as- acknowledged by the court and counsel and-because: there was no ev1dence admltted Vln C

sup'port of it. |

CONCLUSION -

The only evidence before the court concerning proof of the loan and its terms consisted of'
the improperly admitted loan documents and testimony Based thereon. This Court should hold
tlrat there was nocornpetent e'vidence in support of Findings of Fact l‘»5, 16,17, 18, 19, 20, 21,
| 2,2l,' and ’25,' and‘ reverse the judgments entered against Appellants.«

Further, the only ev1dence as to the prmc1pal balance allegedly due under the loan- .
consrsted of nnproperly admitted hearsay testimony. This Court should hold that there was no
competent evidence in support of F inding of Fact 28 and reverse the ]udgments entered agamst
Appellants | |

| Fmally, Fmdmg of F act 18, relatlng to personal guarant1es allegedly given by Appellants

Rohlﬁng and Caldwell was outs1de the scope of the order of reference and there was no ev1dence .

admitted in support of this finding. This Court should vacate this finding so that this issue is

reserved for resolution by a jury as provided for in the order of reference. .

11
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