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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER aEC QRQE))Q THIRD JUDICIAL CIRCUIT

a9 8: GASENO.: 2013 .-CP-43-1990
iR 2y 18G4 CP43:

THOMAS M. FAIR, JR., #75721 ,..-:i; o, .i:)'+ELL MOTION AND ORDER INFORMATION
AR U FORM AND COVERSHEET
Vs. SUMTER colnlY. 5.b.
)
STATE OF SOUTH CAROLINA )
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Thomas M. Fair, Jr., #75721, Bar No. Daniel Gourley, Bar No.
Address: : Address:
Lee Correctional Institution PO Box 11549
Bishopville, SC 29010 Columbia, SC 29211
Phone: Fax Phone: Fax
E-mail: Other: E-mail: Other:

[ ]MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT) )
XIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) :
XIPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and ITI)

SECTION I: Hearing Information
Nature of Motion: :
Estimated Time Needed: Court Reporter Needed: [[JYES/X] NO

SECTION II: Motion/Order Type
[JWritten motion attached ‘

XJForm Motion/Order :
I hereby mWon Wt forth in the attached proposed order.
March 13, 2014
Signatureof Attorney for [ ] Plaintiff/[X] Defendant Date submitted

SECZION III: Motion Fee
[] PAID - AMOUNT: § '
[J EXEMPT: (] Rule to Show Cause in Child or Spousal Support
(check reason) [[] Domestic Abuse or Abuse and Neglect
[ Indigent Status  [_] State Agency v. Indigent Party

[J Sexually Violent Predator Act [X] Post-Conviction Relief

[C] Motion for Stay in Bankruptcy

[C] Motion for Publication ~ [] Motion for Execution (Rule 69, SCRCP)

] Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

‘Name of Court Reporter:
[] Other:
JUDGE’S SECTION
[C] Motion Fee to be paid upon filing of the attached | JUDGE CQDE \
order. ’
[ Other: Date: 1% \% )L{
CLERK’S VERIFICATI \
Collected by: Date Filed:

[ ] MOTION FEE COLLECTED: §
[] CONTESTED — AMOUNT DUE: $

'SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINAORDES

) IN THE COURT OF COMMON PLEAS
COUNTY OF SU\/ITERMH‘ R 2L [ ¢J32 FOR THE THIRD JUDICIAL CIRCUIT
g i © e )

Thomas M. Fair Jr., #75721.; x";' {

GUHTUR COURTY 3 b 2013-CP-43-1990
Applicant, ) '
)
V. ) CONDITIONAL ORDER OF DISMISSAL
)
State of South Carolina, ) CERTIFED T2 15 i
Do TAUE SO0y
) CF CRIGINAL = 21
Respondent. ) _33% < b,
) DEPUTY €12 r%O;E&‘b?hl»

SUMTER COUNTY
SOUTH C‘A,"’\UNA

This matter comes before this Court by way of an Application for post-conviction relief
filed November 7, 2013. In its return, Respondent requested the Application be summarily

dismissed.

PROCEDURAL HISTORY

This Court has before it a copy of the records of the Sumter County Clerk of Court and
Alpplicant's records from the South Carolina Department of Corrections. Applicant is presently
confined in the South Carolina Department of Corrections pursuant to orders of commitment of
the Sumter County Clerk of Couﬁ. The Applicant was indicted during the April 1983 term of the
Sumter County Grand Jury for Escape, three counts of Housebreaking, three counts of Larceny,
Armed Robbery, Murder, and Criminal Conspiracy. Martha P. Upshur, Esquire, represented
him. Applicant proceeded to a jury trial and was found guilty on Avgust 13, 1983. The

Honorable M. Duane Shuler sentenced Applicant to the following sentence structure:

Count One: Escape 2 years; consecutive
Count Two: Larceny 6 years; consecutive
Count Three: Housebreaking 5 years

Count Four: Larceny 8 years; consecutive

Count 6: Voluntary Manslaughter 30 years; consecutive
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Count 7: Common Law Robbery 10 years; consecutive

Count 8: Criminal Conspiracy 5 years
Count 9: Housebreaking 5 years
Count 10: Larceny 10 years; consecutive

For a total of sixty six years imprisonment.
Based upon a records search, it is believed that a timely Notice of Appeal was filed in
1983. However, the actual records are no longer available.
In his current Application for post-conviction relief, Applicant alleges that he is being
held in custody unlawfully for the following reasons:
1. “Applicant is being forced to serve a twenty four year sentence in which he
never received from the judge for larceny.
a. “The judges order was that Applicant were to serve his sentence in the

order in which he received them. That is.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court finds that this Application for post-conviction relief should be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction

Procedure Act. S.C. Code Ann. § 17-27-10 to -160. S.C. Code Ann. §17-27-45(a) reads as

follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an
appeal, whichever is later. ‘

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
Applicant pled guilty to the offense he challenges in this Application on April 11, 1983, This
Application was filed on November 7, 2013, which was thirty years after the statutory filing

period had expired.
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A motion for summary jtidgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. §17-27-70(c) (1985) alith_orizes the Court to "grant a motion
by either party for summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue of materjal fact and the moving party is entitled to judgment as a
matter of law." Therefore, this Court finds that the Application for post-conviction relief is
summarily dismissed for failure to file w1th1n the time mandated by statute.

Additionally, this Court finds this Application is barred under the doctrine of laches.
Applicant has filed this Application over thirty years after he was convicted. The doctrine of
laches bars Applicant from raising these aJlegations in a post-conviction relief application.
Absent some explanation or justification for the delay in seeking post-conviction relief, laches
- will prevent an Applicant from seeking collateral review of his conviction, especially where the

délay affects the availability 6f evidence to refute the Applicant's claims. McElrath v. State, 276

S.C. 282, 277 S.E.2d 890 (1981); Honeycutt v. Ward, 612 F.2d 36 (2d Cir. 1979); Whitehead v.

State, 352 S.C. 215, 574 S.E.2d 200 (2002).

To ensure finality of litigation, our courts require reasonable diligence in pursuing
collateral relief. This requirement "guards the state's legitimate expectation that it will not be
called upon without due cause, to defend the integrity of convictions that occurred many years
ago, where records and witnesses are no longer available.” McElrath, 276 S.C. at 283. Rule 9(a)
of the Federal Habeas Corpus Act recognizes the doctrine of laches. The Rule states in pertinent
part: |

A petition may be dismissed if it appears that the state of which the
Respondent is an officer has been prejudiced in its ability to

respond to the Petition by delay in its filing unless the Petitioner
shows that it is based on grounds of which he could not have had
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kpowledge by the exercise of reasonable diligence before the
circumstances prejudicial to the state occurred.

Furthermore the South Carolina legislature has recognized this problem and instituted a one-year
statute of limitations. See S.C. Code Ann.§17-27-45(a).

Applicant's delay has greatly prejudiced Respondent. It is questionable whether the
attorneys will remember the case and whether their files will be available. If Applicant had
sought post-conviction relief within a reasonable time after his conviction, neither of these
problems would exist. Therefore, the Court intends to summarily dismiss the Application based
on Applicant's lack of diligence in processing his claim for relief.

" Further, this Court finds the Applicant is complaining that the Department of Corrections
(SCDC) is not properly calculating his sentence or is otherwise withholding rightfully earned
credits from him. The statutory right to sentence related credits is ; protected liberty interest
under the Fourteenth Amendment, entitling an inmate to minimal due process to ensure the state-

created right was not arbitrarily abrogated. Wolff v. McDonnell, 418 U.S. 539, 94 S.Ct. 2963, 41

L.Ed.2d 935 (1974). Because SCDC’s disciplinary and grievance procedures are consistent with

the standards delineated in Wolff v. McDonnell, supra., inmates may seek review of such claims

under the Administrative Procedures Act (APA). Al-Shabazz, 338 S.C. 354, 527 S.E.2d 742.

This Court finds that the Applicant=s allegations all csncern matters which should first
be raised through SCDC’s disciplinary or grievance. If the Applicant is dissatisﬁed with the
decision rendered by [SCDC], then he may seek review of the decision under the APA.
Therefore, this application for post conviction relief should be denied and dismissed.

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application
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with prejudice unless Applicant provides specific reasons, factual or legal, why the Application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have, factual or legal, with the Sumter County Clerk of Court and shall
serve opposing counsel at the following address:

Office of the Attorney General

Attn: Daniel Gourley, Esquire

P.O. Box 11549-

Columbia, South Carolina 29211

AND IT IS SO ORDERED this z& dayof //1ar o[\ ,2014.

Dy Lo

W .JEFFREY ?6 4G gmg
Chief Judge foy Admi 'ytive oses

Third Judicial Circuit

B} ,,,fof/w , South Carolina.
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STATE OF SOUTH CAROLINA
. COUNTY OF SUMTER STeORDT
IN THE COURT OF COMMON PLEAS T

JUDGMENT IN A CIVIL CASE

U CASE NUMBER 2013CP4301990
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PLAINTIFF(S)

SOUTDEEENDANT(S)

Submitted by: Clerk of Court

Attorney for: [ Plaintiff [_] Defendant
[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

decision rendered. [ ] Sce Page 2 for additional information.

(J Rule 43(k), SCRCP (Setiled); (] Other:

ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP;

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

modify arbitration award;

O O oOog0ddg

[ Affirmed; [ Reversed; [ Remanded;  [] Other:

ACTION STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; (] Barkruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or (] Other:

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE. BOX):

{J Rule 41(a), SCRCP (Vol. Nonsuit);

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE

CIRCUIT COURT RULING IN THIS APPEAL. .

ITIS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) [] Statement of Judgment by the Court:
ORDER INFORMATION

This order [_] ends [_] does not end the case.
Additional Information for the Clerk: See attached Order.

INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled.

If

there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of ' Judgment Against Judgment Amount To be Enrolled
(List amount(s) below)

__(List name(s) below) (List name(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil-Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final ordér are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should re

judgment details.

e,

2156 © 3papora 7

Circuit Court Judge

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)

Judge Code Date

fer to the official court ‘order for




For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on-, to attorneys of record or
to parties (when appearing pro se) as follows:

Thomas M Fair # 75721 Jr. Lee Correctional Inst/Asu #61 Alan McCrory Wilson PO Box 11549 Columbia, SC 29211-
990 Wisacky Highway Bishopville, SC 29010 1549 '
ATTORNEY(S) FOR THE PLAINTIFF(S) = AT EY(S) F THE/PEFEN_ll)AN’_l‘(S)
Court Reporter James C. Campbell - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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