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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) FOR THE THIRD JUDICIAL CIRCUIT
)
Wayne Wells, Jr., #314139, ) Case No. 2013=CP-43-6735TF1ED THUE COPY
OF ORIGINAL FIEED
Applicant, ) —53:‘:'&::3 — ,
V. ) Pt
) ORDER OF DISMISSaA: =
) HE BT
State of South Carolina, ) Dy O
Respondent. ) St - O
) :CC 1 = m
AR T
This matter comes before the Court by way of a post-conviction relief (Pa{) ia_pph':é.—altion

filed on April 18, 2013. Respondent made its return on June 13, 2013. An evidentiary hearing
in to the matter was convened on May 29, 2014, at the Sumter County Courthouse. Applicant
was present at the hearing and was represented by Casey Cornwell, Esquire. Respondent was
represented by Assistant Attorney General Daniel Gourley of the South Carolina Attorney
General's Office.
PROCEDURAL HISTORY

The records before this Court indicate that The Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Sumter
County Clerk of Court. The Applicant was true billed indicted at the October 2010 term of the
Sumter County Grand Jury for Criminal Sexual Conduct with a Minor-Second Degree (2010-
(GS-43-337). Calvin Hastie, Esquire, represented him. Applicant proceeded to a jury trial and
found guilty November 9, 2010. The Honorable W. Jeffrey Young sentenced Applicant to a

twenty year imprisonment.

Page 1 of 10



A timely Notice of Appeal was filed on Applicant’s behalf by Susan Hackett, Esquire.

The South Carolina Court of Appeals dismissed the appeal. State v. Wells, Op. No. 2012-UP-621

(Ct. App. filed November 21, 2012). The Remittitur was issued on December 10, 2012.
ALLEGATIONS
In his current Application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. “Rule Canon 3B(S). C.S.C. Rule 501, SCACR
a. “A judge shall perform judicial duties without bias or prejudice.”
2. Ineffective assistance of counsel
3. Due Process Violation
a. “Due process was violated deprive Applicant of fair trial.”
b. “6™ Amendment.”
c. “14™ Amendment.”

During the evidentiary hearing, Applicant only proceeded on an allegation that Trial
Counsel was ineffective for failing discuss plea offers, failing to object to judge’s answer to the
jury’s question.

SUMMARY OF TESTIMONY PRESENTED

At the evidentiary hearing, Applicant testified on his own behalf. The State presented
testimony from Calvin Hastie, Sr. (hereinafter “Trial Counsel”). This Court also had before it a
copy of the trial transcript, the Sumter County Clerk of Court records, Applicant’s South
Carolina Department of Correction records, appellate records, the PCR application, and return.

During the evidentiary hearing, Applicant stated he met with Trial Counsel one time for
five to ten minutes prior to trial. Applicant stated that he discussed the crime with Trial Counsel.

Applicant stated Trial Counsel failed to discuss the maximum penalties. Applicant stated that he

reviewed the discovery material with Trial Counsel. Applicant stated that there was a ten year
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plea offer and a seven year pleé offer. Applicant stated he wanted to accept the seven year plea
offer, but Trial Counsel stated that judge would not accept the offer.

Applicant stated that he told Trial Counsel the defense should be “mistake of age.”
Applicant further stated Trial Counsel argued this defense during opening and closing
arguments. Applicant explained that Victim told him she was eighteen years old. Applicant
stated he was not aware that she fifteen. Applicant stated that he testified during trial and
recalled admitting that he and Victim had a boyfriend/girlfriend relationship. Applicant stated
that he would visit the .Victim at her parents’ house in the early morning hours after getting off
work. Applicant recalled admitting that he digitally penetrated the Victim. Applicant recalled
apologizing for everything that happened. Applicant further recalled admitting that he
committed a seXual battéry with the Victim and she was fifteen, but he thought she was eighteen.
Applicant further stated Trial Counsel argued this defense during opening and closing
arguments.

Applicant stated the jury asked a question regarding whether mistake of age was a
defense in South Carolina. Applicant stated Trial Counsel should have objected to the judge
answering the question that mistake of age was not a defense. Applicant further stated he did not
discuss the jury instruction with Trial Counsel, but he did understand them. Applicant stated that
he filed a direct appeal, but his conviction and sentence was affirmed.

Following Applicant’s testimony, Trial Counsel was called to testify by the State. Trial
Counsel stated that he has been practicing law for fifteen years. Trial Counsel stated he was
appointed in this case and met with Applicant several times prior to his trial. Trial Counsel
stated he filed for and reviewed all rule 5 and discovery material. Trial Counsel stated he

discussed the elements of the offense and what the State was required to prove. Trial Counsel
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stated that he reviewed Applicant’s version of events. Trial Counsel stated Applicant wanted his
brother to testify during trial, but Trial Counsel did not call him because he had a criminal sexual
conduct charge as well. Trial Counsel stated he had ample time to prepare for trial.

Trial Counsel stated Applicant was adamant that they present “mistake of age” as a
defense. Trial Counsel stated that he thoroughly advised and Applicant fully understood that that
mistake of age was not a valid defense in South Carolina. Trial Counsel stated Applicant was
adamant about having his day in court and felt that he could convince the jury that he did not
know her real age. Trial Counsel stated Applicant wanted to pursue the mistake of age defense
over Trial Counsel’s advice. Trial Counsel concluded that the final decision was Applicant’s and
therefore he attempted to argue that Applicant was not aware of Victim’s true age.  Trial
Counsel stated that he did attempt to argue the mistake of age defense in opening and closing.

Trial Counsel characterized the State’s evidence as “overwhelming.” Specifically, Trial
Counsel stated that Victim testified that they had a relationship and Applicant knew‘ she was
fifteen. Trial Counsel stated there were various witness testimonies stating Applicant knew
Victim’s age. Trial Counsel stated Applicant would come through Victim’s window in the early
morning hours. Trial Counsel stated Applicant was caught by Victim’s step father in her
bedroom.

Trial Counsel stated that he suggested to Applicant that he not testify, however Applicant
testified. Trial Counsel stated he was not aware that Applicant was going to admit to digitally
penetrating the Victim while on the stand. Trial Counsel clarified that it was the first time he
heard Applicant admit to digitally penetrating the Victim and was completely unaware that he

was going to say that while on the stand.
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Trial Counsel stated there may have been plea offers, but he could not specifically recall.
However, Trial Counsel stated that if there were plea offers he would have relayed them to
Applicant. Trial Counsel further stated that if Applicant was willing to accept a plea offer then
he would have went before a judge to plead guilty. However, Trial Counsel stated Applicant was
adamant about going to trial and presenting his side of the story. Trial Counsel stated there was
no offer available at the time of trial. |

Trial Counsel stated that he did not object to the trial court’s jury instruction because he
did not see anything wrong with the jury instruction. Trial Counsel stated he received an
advance copy of the jury instruction and reviewed it with Applicant. Trial Counsel further stated
he did not object to the judge’s answer to the jury’s question because there was no objection to
be made. Trial Counsel concluded that the judge properly answered the quesﬁon that ignorance
is no excuse in regards to Victim’s age.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility, and weigh
their testimony accordingly. Specifically, this Court finds Trial Counsel’s testimony credible
and Applicant’s testimony not credible. Set forth below are the relevant findings of facts and
conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

INEFFECTIVE ASSISTANCE OF COUNSEL
In a post-conviction relief action, the applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
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prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different."
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

Counsel was ineffective for failing to relay plea offer.

This Court finds Applicant’s allegation that Counsel was ineffective for failing to
relay a plea offer to be without merit. This Court finds Counsel’s testimony credible, while

Applicant’s testimony not credible. In Davie v. State, the applicant was granted post-conviction

relief based upon ineffective assistance of counsel because counsel did not communicate a plea
offer made by the State to the applicant. 381 S.C. 601, 675 S.E. 416 (2009). The South Carolina
Supreme Court held that the standard to be successful on such a claim required that the Applicant

prove that: (1) plea counsel’s failure to communicate the State’s initial plea offer constituted
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deficient performance, and (2) the applicant was prejudiced by the deficient performance, or
there was a reasonable probability that but for this deficient performance, he would have
accepted he original plea offer. Id. at 608 and 420. The Davie Court held that, generally, failure
to convey a plea offer constitutes deficient performance, although the existence of prejudice
needs to be evaluated on a case by case basis. Id. ét 609 and 420.
In Lafler v. Cooper, _ U.S. ___, 132 S.Ct. 1376 (2012) and Missouri v. Frye, _ U.S.
__, 132 S.Ct. 1399 (2012), the United States Supreme Court analyzed ineffective assistance of
counsel in the context of lapsed or rejected plea offers. In Frye, the Court determined that a
criminal defendant must prove three things to demonstrate prejudice for ineffective assistance of
counsel for a plea that lapse or was rejected. The second part of the test is broken into two
subparts:
[1] defendants must demonstrate a reasonable probability they would have accepted the
earlier plea offer had they been afforded effective assistance of counsell[;]
[2] [d]efendants must also demonstrate a reasonable probability:
[a] the plea would have been entered without the prosecution canceling it or
[b] [without] the trial court refusing to accept it, if they had the authority to
exercise that discretion under state law([;] [and]
[3] [tlo establish prejudice in this instance, it is necessary to show a reasonable
probability that the end result of the criminal process would have been more favorable by
reason of a plea to a lesser charge or a sentence of less prison time.

Frye, 132 S. Ct. at 1409. Similarly, in Lafler, the Court articulated a three-part test for this proof.

A defendant must show “a reasonable probability

[1] that the plea offer would have been presented to the court (i.e.,
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[a] that the defendant would have accepted the plea and
[b] the prosecution would not have withdrawn it in light of intervening
circumstances), |
[2] that the court would have accepted its terms, and
[3] that the coﬁviction or sentence, or both, under the offer’s terms would have been less
severe” than the punishment ultimately faced.
Lafler, 132 S. Ct. at 1385. The two tests focus on the same factors.

For the issue of remedy once prejudice is proven, in Lafler, the Court held that a state

trial court has three options on remand:

[1] “vacate the convictions and resentence respondent pursuant to the plea agreement”;
2] “vacate'only some of the convictions and resentence respondent accordingly”; or
[3] “leave the convictions and sentence from trial undisturbed.”

Lafler, 132 S. Ct. at 1391. The Court did not list a new trial as a remedy. In implementing the

three options, the Court did not define the boundaries of a state trial court’s discretion, and,
instead, left “open to the trial court” how best to exeréise its discretion. Id. The Court identified
two considerations of relevance: the defendant’s earlier willingness to accept responsibility for
his actions and information discovered post plea. Id. at 1389.

In the present case, Trial Counsel credibly testified that it was his standard practice to
relay all plea offers to his clients. Trial Counsel stated that if there were plea offers he would
have relayed them to Applicant. Trial Counsel further stated that if Applicant was willing to
accept a plea offer then he would have went before a judge to plead guilty. However, Trial
Counsel stated Applicant was adamant about going to trial and presenting his side of the story.

Trial Counsel stated there was no offer available at the time of trial. This Court finds Trial
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Counsel’s actions were reasonable in the circumstances, and did not fall below professional
norms of reasonableness. Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland).
Furthermore, this Court finds Applicant has failed to allege sufficient evidence to meet his
burden of proving that he was prejudiced by Counsel’s alleged ineffectiveness.

Counsel was ineffective for failing to object to the judge’s answer to the jury’s question.

This Court finds Applicant’s allegation that Counsel was ineffective for failing to object
to the trial judge’s answer to the jury’s question to be without merit. During deliberations, the
jury asked the question “If the defendant truly believed the victim was 18, does that.n.latter
and/or is ignorance of her age no excuse.” (Tr. p. 198 lines 11-14). The trial judge responded
“...if the defendant truly believed the defendant was over 18 does that matter, thé answer is no,
and ignorance is no excuse.” (Tr. p. 198 lines 14-17). Counsel stated he did not object to the
judge’s answer to the jury’s question because the judges answer was not objectionable. Trial
Counsel concluded that the judge properly answered the question that ignorance is no excuse in
regards to Victim’s age. This Court finds Trial Counsel’s actions were reasonable in the
circumstances, and did not fall below professional norms of reasonableness. Cherry, 300 S.C. at
117, 385 S.E.2d at 625 (citing Strickland). Furthermore, this Court finds Applicant has failed to
allege sufficient evidence to meet his burden of proving that he was prejudice by Counsel’s
alleged ineffectiveness.

ALL OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.

Accordingly, this Court finds the Applicant has abandoned any such allegations.
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CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
w1th prejudice.

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

2014.

N

. FERRELL COTAIRAN, JR.
Presiding Judge ’
Third Judicial Circuit

AND IT IS SO ORDERED this 1 day of

W\AY\ Y\\\ Y\C\\ South Carolina
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