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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND Case No. 2013-CP-40-07760

Marshall Ray Miller,

Plaintiff, o%i = g

vS. ol = %

ORDER ?g ~ ’:1%

Hmﬁ _ ! )

Kim Varner, Esquire, o = Ve

South Carolina Office of Appellate g™ =

Defense, State of South Carolina, and s i <
State Grand Jury of South Carolina, =

Defendants.

This matter comes before the Court upon Defendant State of South Carolina’s
Motion to Dismiss, which was heard April 10, 2014. Present at the hearing were the pro-
se Plaintiff, Kristin M. Simons of the South Carolina Attorney General’s Office on behalf
of the State of South Carolina; and Defendant Kim Varner, Esquire. After considering

the pleadings filed in this action, the oral arguments of the parties, and applicable law,
the Court grants Defendant’s Motion to Dismiss for the reasons set forth below.

On September 10, 2002, Plaintiff was indicted by the State Grand Jury of South
Carolina for Trafficking Methamphetamine. He was tried in his absence, and was
convicted by the jury as indicted on January 30, 2004. On August 24, 2004, Plaintiff
was sentenced to confinement for a period of twenty-five (25) years. Plaintiff appealed,

and The South Carolina Court of Appeals upheld the conviction and sentence on

October 19, 2007. State v. Miller, 375 S.C. 370, 652 S.E.2d 444 (Ct.App. 2007).
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Plaintiff then filed an Application for Post-Conviction Relief on April 20, 2009, which was
dismissed by Order dated March 25, 2013.

Plaintiff filed this action for Declaratory Judgment on or December 27, 2013,
seeking a declaration that he is entitled to review materials state grand jury materials
used in his indictment and prosecution for exculpatory purposes; to rebut evidence; or
for impeachment of witnesses and his case files in possession of trial and appeliate
counsel.

LEGAL ANALYSIS

A trial judge in the civil setting may dismiss a claim when the defendant
demonstrates the plaintiff has failed to state facts sufficient to constitute a cause of
action in the pleadings filed with the court. Rule 12(b)(6) SCRCP; Ashley River
Properties I, LLC v. Ashley River Properties I, LLC, 374 S.C. 271, 277, 648 S.E.2d 295,
298 (Ct.App.2007); Williams v. Condon, 347 S.C. 227, 553 S.E.2d 496 (Ct.App.2001).
Dismissal of a complaint pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil
Procedure is appropriate where, as here, the allegations set forth on the face of the
complaint and inferences reasonably deducible therefrom, even when viewed in the
light most favorable to the plaintiff, and with every doubt resolved in his behalf, fail to
state any valid claim for relief. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869,
874 (2006); Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999); Gentry v.

Yonce, 337 S.C. 1, 5,522 S.E.2d 137, 139 (1999).

As a threshold matter, the “State Grand Jury” is a prosecutorial body and a
division of the Office of the Attorney General of the State of South Carolina. It is not an

entity amenable to suit, and is therefore dismissed with prejudice.



As to the State of South Carolina, Plaintiff failed to serve the Summons and
Complaint in the manner required by Rule 4(d)(4)(A) of the South Carolina Rule of Civil
Procedure, requiring dismissal for insufficiency of service of process pursuant to Rule
12(b)(5) of the South Carolina Rules of Civil Procedure. Moreover, the action fails to
state facts sufficient to constitute a cause of action, requiring dismissal pursuant to Rule
12(b)(6) of the South Carolina Rules of Civil Procedure.

Section 14-7-1700 of the South Carolina Code of Laws provides a defendant the
right to review and reproduce the record of testimony and other proceedings of the
grand jury, and requires that all other documents produced before a state grand jury
must remain in the custody and control of the Attorney General... “unless otherwise
ordered by the court in a particular case.” (emphasis added). Here, there is no pending
case to which the grand jury materials are relevant. Plaintiff admits that he had access
to the State Grand Jury materials both prior to his criminal trial, and prior to the hearing
of his application for post-conviction relief. Accordingly, Plaintiff is not entitled to access
to State Grand Jury materials, and this action is dismissed with prejudice as to
Defendant State of South Carolina.

THEREFORE, it is ORDERED, ADJUDGED, and DECREED that this action is
dismissed with prejudice as to the State of South Carolina and the State Grand Jury of

South Carolina.

AND IT IS SO ORDERED //@/

May 9‘(9\ , 2014 The Honorable DeAndrea G. Benjamin
Presiding Judge, Fifth Judicial Circuit




