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STATE.OF S.OUTH' CAROLINA

IN THE COURT OF COMMON PLEAS

)
o ) FOR THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT b Ce
COMMUNITY FIRSTBANK, ) CIVIL ACTION.NO.: 2011-CP-07-1933
Plaintiff, )
)
Vs, ) B —
| . ) oZi W
ATLANTIC PRIVATE EQUITY = ) A
GROUP, LLC, TERRY L. D) Zoe 2
ROHLFING, JERRY T. ) Ko ~.
CALDWELL and BLUFFTON ) oS =
VILLAGE TOWN CENTER ) S3T 5
PROPERTY OWNERS’ ) D
ASSOCIATION; INC,, ) oS -
Defendants: )
|

ORDER SUBSTITUTING PLAINTIFF

This matter comes before me upon the motion of the-attorneys of the firm of Altman &

Coker, LLC, Attornéys for the Plaintiff, who ar¢ seeking an order fo substitute the Plaintiff.

IT APPEARING TO THE. CQUR’I:‘ that Plaintiff Community FirstBank was merged into

‘CresCom Bank on July 29, 201 1, as evidencéd by the aiticles of merger filed with the South Carolina

Secretar’y of State and the Register of Deeds Office for Beaufort County.

IT APPEARING TO THE COURT that CresCom Bank, successor by merger with

Community FirstBank, has transferred dnd assi gned all of its rights, title and interests in and to the

Note, Mortgage aid other loan documents which are the subject of this action to Deep Keel, LLC.

Now, on 'motion of the attorneys of the firm of Altman & Cokcr, LLC, Attorneys for the

Plaintiff, and after careful consideration of the record of this case:
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IT IS ORDERED that Deep Keel, LI.;C, a Souti; Ce;roiina ﬁmite‘d ﬁai)ility compax:;y; is
- hereby substituted for Comﬁiunity}Fi,rstBe'mk as-the Plaintiffiep this action;,an'd
ITIS FURTHERA‘ORDERED that the caption and each of the pleé’djings now'orﬁhereaﬁ'e;' filed
‘in;this ,actibn-’ére hereby amended so as to reflect this substimtion; and _ '
IT IS'FURTHER ORDERBf)"that ;such substitution shall have the same effect as if Deep

Keel, LLC, a South Carolina limited liability company had been named as the original Plaintiff in

this action and as if this action had been commenced in the name of Deep Keel, LLC, a South
Carolina limited liability company.

IT IS SO ORDERED.. : :
o . ?\\ <. \v\,\,}.&.}b..}..»v*\/

Presiding Judge, Fourteenth Judicial Circuit

Beaufort, South Carolina

Dated: \\ - \"\F , 2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
L ) FOR THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT . ~ )y - S * '
COMMUNITY FIRSTBANK, ) CIVIL ACTIONNO.: 2011-CP-07-1933 o =~ -
) -rr o
Plaintiff, ) SRR X
) ©5r D
’ ’ ) OEE
ATLANTIC PRIVATE EQUITY ) o255 T
GROUP,LLC, TERRYL. ) ZEE W
ROHLTING, JERRY T. ) o 9.
CALDWELL and BLUFFTON ) '
VILLAGE TOWN CENTER )
PROPERTY OWNERS® )
. ASSOCIATION, INC,, )
Defendants. )
) "
ORDER FOR REFERENCE

IT APPEARS from the pIcaQings‘ihatCominm}ity FirstBank; as Plaintiff, ﬁléd the Summons

and Complat;lz‘t on April 25, 201 i,_"i_n»ihc current action.
IT FURTHER APP~EARS‘~ﬁom the Order of Default filed herein on Septcmbex"& 2011, that
Defendant Bluffiori Village Town écnter“Propmty Owners® Association, Inc. is in default. -
IT FURTHER APPEARthat"Defendants Atlantic Private Equity Group, LLC, Temry L.

Rohfling, and Jerry T. Caldwell have filed an answer with the Court and, pursuant to the conditions
stated herein, said Defendants do not oppose the casc being referred to the Master in -Equ‘ify for
: N

resolution of the foreclosure action.

. )

7

issucs which may be properly referred by order of a circuit judge or the clerk of court pursuant to Rule
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IT FURTHER APPEARS that the above-captioned case includesa foreclosure aﬁtion involving




53 of the South Carolina Rules of Civil Procedure (“SCRCP*); and thus, accordingly,

ORDERED that for purposes bfA‘;adj}xdicating the »f0§ie¢losm’¢ action, this case is referred to
Marvin H. Dukes, 11T, as Méstér‘»in—Equity for Beaufort Coﬁxﬁy, who, pursuant to Rule 53(c), SCRCP,
shall exercise all p"oWer and” authority which a Circuit Judge sitting without a jury ‘would have,
'including but not limited {o making fmdingg of fact and conclusions of law; directing entry of final
judgment .on the foreclosure action in this case under Rule 53(b); SCRCP; hearing any issues,
including motions, after sale or ju&gmentg i’ssuing'an_y and al] Orders-and Supplemental Orders, Writs
of Assistance and hearing azi\y issues.involving possession and/or removal of property and appraiéal
proceedings under Section 29-3-360, ef seg:, of the South Carolina Code. Pursuant to Rule 53(¢),
SCRCP, ans' appeal from the final judgment entered by the Master in Equity shall be to the Supreme
Court or the Court of Appeals as p.rovi‘dcd by the South Carolina Appéllate Court Rules. Any-judicial
sale of the property subject of this acﬁbn may be held ona day other than the regular judicial sale day;
and | .
AND IT 1S FURTHER ORDERED that, upon a resolution or disposition of the foreclosure
action, this case isto be returned to the Circuit Court fqr’ﬁnal:he.aring anddivspo‘sitio?x as to any issues
triable by jury as against Defendants Terry L. Rohfling, and Jerry T. Caldwell; and

IT IS SO ORDERED. | ‘
» é\ [l W\)wav\;/

Presiding Judge, Fourteenth Judicial Cirouit’

Beaufort, South Carolina

Dated: N -\ > 2013

[Signatures of consenting parties on following page}’
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DEEP KEEL, LLC,

STATE OF SOUTH CAROLINA
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COUNTY OF BEAUFORT

Plaintift,
v,

ATLANTIC PRIVATE EQUITY
GROUP, LLC, TERRY L.
ROHLFING, JERRY T.
CALDWELL, AND BLUFFTON
VILLAGE TOWN CENTER
PROPERTY OWNERS’
ASSOCIATION, INC,,

Defendants.

Nt St N S N N e Nt S e S e N N S

MASTER’S REPORT AND JUDGMENT OF FORECLOSURE AND SALE
(Deficiency Demanded)

Pursuant to Rule 53 of the South Carolina Rules of Civil Procedure (hercinafier
"SCRCP"), the above-entitled matter was referred to the undersigned Master in Equity to make
appropriate findings of fact and conclusions of law, with authority to ‘enter a final Judgment in
the case, Any appeal from the decxs:on of the Master in Equity shall be directly to the South

‘Carolina Supreme Court.

‘Pursuant to the said reference, -a hearing was. hcld attended by Scott Bynum, sole
member of Plaintiff Deep Keel, LLC; Charles S. Altman, attorney for Plaintiff; and Keatmg L.
Simons 1T}, attomey for Defendants Atlantic Private Eqmty Group, LLC, “Terry L. Rohifing, and
Jerry T. Caldwc]l As allowed under. SC Code §14-11-110 and since there weic no objections,
testimony was submitted, which is reported herewith, and fromthe. tegnmony and evidence, |

find and conclude as follows:

- FINDINGS OF FACT:
1. : The Lis Pendens was ﬁled in the Clerk of Court’s Ofﬁcc for Beaufort County on
April 25, 2011. .
2. The Civil Action Coversheet, Summons and Notice, and Complaint were filed in

the Clerk of Court’s Office for Beaufoﬁ County on April 25, 2011,

3. Service of the Civil Action Coversheet, Summons and Notxce and Complaint was

affected upon Defendant Bluffion Village Town Center Property Owners’ Association, Inc. by

and through its managing agent, Courtney P. Hagins, via personal seivice on May 18, 2011 as
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shown by the Affidavit of Sefvice filed in the Clerk of Court’s Office for Beaufort County on
May 25,2011,

4, Service of the Civil Action Coversheet, Summons and Notice, and Complaint was
affected upon Defendant Atlantic Private Equity Group, LLC, by and through its attorney, Cary
S. Griffin, via personal service on May 18, 2011 as shown by the Affidavit of Service filed in the
Cletk of Court’s Office for Beaufort County on May 25, 2011..

. Service of the Civil Action Coversheet, Swinmons-and Notice, and Complaint was
“affected upon Defendant ’Ierry L. Rohlfing via personal service on May 18, 2011 as shown by
the Affidavit of Service filed in the Clerk. of Court’s Office for Beaufort County on May 25,
2011,

6. Service of the Civil Action Coversheet, Summons-and Notice, and Complaint was
affected upon Defendant Jerry T. Caldwell via.porsonal service on May 25, 2011 as shown by
the Affidavit of Service filed in the Clerk of Cm_xrt s Office for Beaufort County on June 10,

2011.

7. The filing of the Answer of Defendants Atlantic Private Equlty Group, LLC,
Terry L. Rohlfing, and Jerty. T. Caldwe]l and related Cemficate -of Service in the Clerk of
Court’s Office for Beaufori County on Junc 17, 2011.

8. The fi lmg of the Amended Affidavit of Service for Defendunt Atlantic Private
Equity Group, LLC, in the Clerk of Court’s Office for Bcaufoﬁ County on June 28, 2011. The
amended pleading was filed to correct.a scrivener’s error. :

9. The filing of the Motxon Coversheet, Affidavit of Default as to Defendant
Bluffton Village Town Center Property Owners® Association, Inc., . Affidavit of Non-Military
Service as to Defendant Bluffion Village Towr Center Property Owners Association, Inc.,
Motion for Order of Default as to Defendant’ Bluffion Village Town Center Property Owners’
Association, Inc., and for Reference, and the Order-of Default as to-Defendant Bluffton Village
Town Center Property Owrers’ Ass"ociﬁti'on, Inc.,; and for Reference in the Clerk of Court’s
Office for Beaufort County on September 16, 2011.

10. The filing of the Motion Coversheet, Motion for Summary-Judgment, to Strike
Jury Demand, and for Reference, and related Certificate.of Service in the Clerk of Court’s Office

for Beaufort County on April 18, 2012:

11. : The filing of the Motion Covershect, Motion for Reference, and Consent Order
for Referéence in the Clerk of Court’s Office for Beaufort County on April 17, 2013. The
reference was for the sole purpose of determining. the foreclosure issues. The issues in the case
rélated to the claims against the Defendants Rohlfing and Caldwell are to be decided by the
Circuit Court after the completion of the foreclosure action.

12. The filing of the Motion Coversheet, Notice of Motion and Motion for the
Substitution of Party Under Rule 25(c), Order Substituting Plaintiff, and related Certificate of
Service in the Clerk of Court’s Office. for Beaufort County on April 17, 2013. The Order
substituted party Deep Keel, LLC as party plaintiff in the place of CresCom Bank successor by
‘merger to Community FxrstBank
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13. The filing of the Notice of Foreclosure Hearing and related Certificate of Service,
in the Clerk of Court’s Office for Beaufort County on June 21, 2013.

14, The filing of the Certification of Compliance with Administrative Order 2011-05-
02- 01 in the Clerk of Court’s Ofﬁce for Beaufort County on July 10, 2013.

is. On or about Mawh 27, 2008, for ‘value received, Defendant Atlantic Private
Aquty Group, LLC (“APEG”), exceuted and delivered to P]amtxﬂ‘ Community FirstBank, now.
known as CresCom Bank- (“Bank”), a certain written promissory note (the “Note”) to establish a
revolving line-of credit, in the sum of $2,000,000.00, together with the interest:theéreon at a
variable rate, with the initial rate being -6.50% and the principal due on March 25, 2009. The
Note provxded that in the event of default under any of the loan.documents, interest: would begin
accmmg on the principal balance at the ratc stated above plus 3.00% per annum until paid in full.

16. On the same date, to better secure paymcnt of the said Note and debt, including
all extensions, modifications ‘or -substitutions, ift accordance with the terms. and conditions
thercof, Defendant APEG, executed and delivered to Bank, its successors and assigns, a
mortgage. (the “Mortgage”), granting a security interest in real properties in Beaufort County,
which are the same as those described in the Complaint. The Mortgage was recorded on March
28, 2008 in.the Register of Deeds Office for Bcaufoxt County, South Carolina in Moxtgagc Book
2701 at Page 632,

17. The above-referenced Morigage constitutes a first mortgage on the d‘c_:scribcd\
property.”
18. ‘On or about-March 27, 2008, Defendants Terry L. Rohlfing (“Rohlfing”) and

Jcrry T. Caldwell (“Caldwell”) cxccutcd and delivered to Bank personal Guaranties to
individually guaranty the Note and debt of Défendanit APEG. The said unsecured Guaranties
make Defendants’ Rohlﬁng and Caldwell liablc for a limited principal amount of ‘8350 000.00.

19. On or about March 27, 2008, Deferidant APEG executed and delivered to Baik an
Assignment of Leases; Rents and Profits (“Assipnment of Leascs”). The Assignment of Leascs
was recorded on Ma.rch 28, 2008 in the Register of Deeds Office for Beaufort: Cowity, South
"Carolina in Book 2701 at Page-641. A

20. ' On or about March 27,2008, Defendant APEG execufed and delivered to Bank a
Commercial Security Agrecment for the Assignment of Leases for the two subject parcels of-
property. |

21, On or about April 23; 2009, for value received, APEG executed and dclwercd to
Bank a Loan Modification Agreement. (“Modification 1), which modification of the Note"
provided the initial interest rate would decrease to 5.50%, the variable rate to remain the same at
0.50% over Bank’s prime rate, and the default intcrest rate to increase to 5.00%, plus the
aforementioned rate, per annum. The maturity date changed to April 16,-2010.

22. On or about May 24, 2010, for value rcceived, APEG exccuted and delivered to
Bank a Loan: Modification Agreement (“Modification 2”), ‘which modification of the Note
provided. the initial interest rate would increase to 6. 00%, the variable rate to remain the same at
0.50% over Bank’s prime rate, and thc default interest rate to remain 5.00%, plus the
aforementioned rate, per annum, The iaturity date changed to June 9, 2015..
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23, On or about August 30, 2012, a Pamal Release of Mortgage and Assignment of
Leases, Rents and Profits, (“Partial Releasc”) was exccuted and delivered by APEG to Bank for
the property being known as Lot 117, Hampton Lake, Beaufort County, South Carolina. The
Partial Releasc was recorded on Septembcr 24, 2012 in the Register of Deeds Office for Beaufort
County, South Carolina in Book 3176 at Page 2243. The relcase resulted from the sale of the
property and APEG was credited with the net proceeds from the sale in the ~amount of
$540,375.61. : .

24, On or about September 28, 2012, Bank executed and delivered to Plaintiff Dcep
'chl LLC (“Deep Keel™), an Assignment of Debt.and Lien (“Assagnmcnt”) of the remaining
piece of property secured by the Mortgage, Note, and additional loan documents. The
Assignment was recorded on October 9, 2012 in the Register of Deeds Office for Beaufort
County, South Carolina in Book 3181 at Page 257. 4

25. Payment is due on the Note as modified, Mortgage, and Guaranties and has not
been made. Bank made demand to APEG, Caldwell and Rohlfing as the then holder of the Note
and modifications and payment was not made. As payment was not made when due or pursnant
_to the demand for payment the:now holder of the Note and modifications has elected to
accelerate payment of the entire indebtedness and has placed the Note as modified, Mmtgagc,
and Guaranties in the hands of its. Attérney of Record for collection.

26. Having considered the naturc extent and difficulty of the services rendered (1he
field of mm‘tgage foreclosures. being a spemah?ed area of prachcc) the time involved in
- reviewing the various loan documents, performing the title searches, preparing the pleadings,
extensive conversations with opposmg counse] regarding settlement, negotiating the resolution
of a portion of the dcbt, and preparing for and attcndmg the foreclosure hearing; the professional
standing - of Plaintiff’s attorney; the fec customarily charged in this jurisdiction for similar
‘services; and the beneficial results obtained for Plaintiff; I find ‘that the sum of $11,462.00'is a
reasonable attorney’s fee for the Plaintiff’s attorney for services perfonncd as of the July 9, 2013,.
under the terms of the Note and Mortgages along. with costs incurred in‘the amount of $1,219.41.
Services anticipated to be performed until final ‘adjudication contemplates completlon of this
matter within a reasonable time and does not include exceptional, unanticipated circumstances
delaying conclusion beyond the norimal time. As it is anticipated additional attorneys’ fees and
costs will be jncurred subsequent to July 9, 2013, this Court’ reserves the right to award
additional fecs and costs incurred subsequent to July 9, 2013 upon apphcahon to the Court by

Plaintiff.

27, The amount due and owing on the Note and Mortgage, with interest at the rate
provided in the Note, and other costs and expenses of collection, including attorney's fees,
secured by the note and mortgage, is as follows:

(a)  Principal due ’ $1,532,238.05
b) Interest from June 4, 2012 to July 10, 2013 $ 187,723.30
(c) Firc, Flood, Hazard Insurance 3 7,766.00
(d)  Less Collected Rent from July 2012
~ through July 2013 - $ (73,775.00)

(e) Costs , ' '

(i)  Title'Searchand Abstract $476.50

(if) . Filing Fee - Commence Suit 150.00

10
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(it))  Process. Serve; Feces ' 356.00
- (v) Fﬂmg Fee - Motion for Simmary Judgment "25.00
(v)  Filing Fee - Motion for Default and

Reference 25.00

(vi)  Filing Fee'- Motion to Substitute Plamtlff 25.00

(vii)  Filing Fee- Motion for Reference C 2500

(viii) Master in Bquity Reference Fee 100.00
(ix)  Postage - Certified Mailings/UPS

' Deliveries 36.91

TOTAL COSTS A $ 121941
TOTAL : - $ 1,655,026.52

Per Diem Interest is $468.1395

Intercst for the period from the date shown -in (b) above through the date of this
Judgmcnt at-the per diem rate of $468.1395 is to be added to the above sfated "Total Debt” to
comprise the amount of the Judgment debt entered herein and interest after the date of Judgment
pursuant to the terms of the Note and Mortgage.-

28. Plaintiff is séeking foreclosure of its mortgage and has; in the Complaint
expressly demanded the right to a deficiency Judgment against Defendants APEG, Caldwell, and
Rohlfing: Since:the deficiency is demanded, the bidding will remain open for a period of thirty
-(30) days, pursuant to.Rulc 71(b), SCRCP. Plaintiff reserves.its right to withdraw its demand for
deficiency judgment at any time prior (o the foreclosure sale herein,

CONCLUSIONS-OF LAW:
I, therefore, conclude as follows:

Defendants APEG is. mdebtcd to ‘the Plaintiff on:the Note as modified and Mortgage.
Plaintiff is entitled to relief and the property securing the obhgatton should be sold based on the
following.

Plaintiff should have judgment. of foxcclosurc of its mortgage; and the mortgaged
-property should be ordu ed sold at public auction after due advertisément.

AT IS, THBREFORE, ORDERED, ADJUDGED AND DECREED:

1. That there is due to Plaintiff'on its Note as modified and Mortgage the sum of
$1,655,026.52, representing the Total Debt due to the Plaintiff as set out in Paragraph 27 supra,
together with interest thercon at the rate provided plus attorneys’ fees as set forth in Paragraph
26, supra.

2. That the amount duc in the ‘preceding paragraph as set forth in Paragraph 27 supra

and later accrued interest and costs and attorneys’ fees as set out in Paragraph 26, supra shall
constitute the total judgment debt due to Plaintiff.

3. Defendant APEG is liable for the aforesaid Mortgage debt and shall, prior fo the
date and time of the sale of the subject property, pay to. Plaintiff; or Plaintiff’s attorney, the
11
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amount of Plaintiff’s debt, together with the costs and disbursements of this action. The
determination of the amount, if ‘any, owed by the Defendants, Rohlfing and Caldwell, is to be
-determined by the as provided in the Order of Reference.

4. That on default of payment prior to the date and time of the sale, the mortgaged
premises located in Beaufort County, hereinafter described, shall be sold by the undcxs1gned
Master in Equity at public auction, at the Beaufort County Courthouse, in the County of
Beaufort, South Carolina, on some convenient sales day her eaﬁcr, on the following terms:

A FOR CASH: The undersigned Master in hqulty shall require a deposit of
5% on the amount of the bid (in cash or: equtvalcni) the same to be applied on the purchase price
only upon compliance with the bid, but in case of non-compliance within thirty (30) days the
same to be forfeited and applied to the costs and then to Plaintiff’s debi.

B. The said sales shall be subject to taxes and assessments, existing
easenients and easements and restrictions of record.

C. Purchascr is to pay for the deed and the cost of recording the deed.

5, “That if Plaintiff is the successful bidder at the said sale, for a sum not exceeding
‘the-amount of costs, expenses and the indebtedness of Plaintiff in ful} Plaintiff may pay to- the

~ undersigned Master in Equity only the amount of the costs and expenses, crediting the balance of

the bid to Pldintiff's indebtedness.

6. That a dcﬁmcncy Judgment being demanded against Defendants, APEG‘

Caldwell, and Rohlfing, and the sale will remain open for thirty (30) days pursuant to-Section 15-

39-720. S.C. Code of Laws, South Carolina, 1976, as amended. Plaintiff reserves its uglzt to

“waive the deficiency at any time piior to the sale.

7.. That the claims of the oi}i’cxﬂpariies‘ to this action are junior and subordinate to the
mortgage lien of the Plaintiff.

8. That the undersigned Master m Equity will, by advemsemcnt according to law,
give notice of the time and place of sale ‘and the terms thereof and that he will execute to the
purchaser, or purchasers, a deed to thé premises sold. Plaintiff; or any other party to this action,
or.any other person may become:a purchaser at such sale, Upon such sale being made, should the
successful bidder, or his assignee, fail to comply with the terms thereof within thirty (30) days
after the date of sale, then the undersigned Master in. Equity may re-advertise the premises for
sale on the next, or some other subsequent, sales day, at the risk of the highest bidder, and so
from time (o time thereafter until:a full compliance shall be sccuxcd

9. That the undersigned Master in Equity shall apply the proceeds of the sale as
follows: ' :

FIRST: To payment of any amount of the costs and expenses of this action, '

including any Guatdian Ad Litém fee or fees of attorneys appointed under Order of Court;

NEXT: To the payment of the amount to Plaintiff; or Plaintiffs Attorney, of the
amount of the Plaintiff's debt and interest or so much thereof as the pmchase
moncy will pay on the same; and
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NEXT: Any surplus will be held pending further Order of this' Court pursuant to.
Rule 71(c), SCRCP.

10, That it is. further ORDERED, ADJUDGED AND DECREED that Defendants
APEG, Caldwell, and Rohlfing and all persons whomsoever claiming under them, be forever
barred .and foreclosed of all right, title, interest and equity of redemption in the said mortgaged
premises so sold, or any part thereof: .

11, That it is further _ORDERED, ADJUDGED AND DECREED that in accordance
‘with 8.C. Code Ann. § 30-9-31, the deed of conveyance made pursuant to this judgment and said
sale shall contain the names of the title holder of the mortgaged property at the time of the filing
- of the Lis Pendens, and the Grantee; and that the Reglster of Deeds Office for'Beaufort County,
South Carolina, is hereby authorized to omit from the indices pertaining to such convcyance the
names of all parties not contained in said deed.

12, That'the undersxgncd Master-in Equity shall retain jurisdiction to do all necesqary
acts incident to this foreclosure, including, but not limited to, the ‘issuance of a Writ of
Assistance, disposing of any surplus funds pursuant to Rule 71(c), SCRCP.

13.  That after the Order Confirming Salc and Disbursements has becn issucd and
filed, the undérsigned Master in Equity shall direct the Register of Deeds Office for: Beaufort
.County to rclease of record the mortgage lien being foreclosed, which mortgage lien is dcscnbcd
in Paragraph 16 of the Findings of Fact herein above.

14.  That the folléwing.isa description of'the premises herein ordered to be sold:

ALL that certain piece, and parcel of real property, containing 0.1 1 acres,
‘morc or less, said property being-a portion of Phase 1D of Bluffton Village
Town Center, in the Town. of Bluffion, County of Beaufort, South
Carolina, being more spécifically shown and designated as Lot 20.0n a
plat entitled "A Boundary Survey of Lot 20, Palmétto Way, Bluffton
Village, Phase ID," said plat being prepared by Ward Edwards, Inc,
certified by Donald R. Cook; Ir.,, 8.C.P.L:S. No. 19010, dated September
2,.2004;andrecorded September I( 2004, in the Beaufort County Records
in Plat Book 101 at Page 107.

This being the same property conveyed {‘o‘At:lan,tic Private Equity Group, -
LLC by Deed recorded in. Book 2031 at Page 992, Beaufpft County
Records.

TMS #: R600 039 000 0911 0000

AND IT IS SO ORDERED,

Beaufort, Squth@arolina ‘
Dated: July ; 2013 ‘
7 : 13
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE FOURTEENTH JUDICIAL CIRCUIT
.COUNTY OF BEAUFORT ) . :
DEEP KEEL, LLC, ) CIVIL ACTION NUMBER: 2011-CP-07-1933

) A

Plaintiff] ) Vs

) P By

v. ) s
) A \

: : ) acsy, O
ATLANTIC PRIVATE EQUITY ) r‘%;f.’»(“; 2
GROUP, LLC, TERRY L. ) ZNN N
ROHLFING, JERRY T. ) S
CALDWELL, AND BLUFFTON ) Py
VILLAGE TOWN CENTER ) o
PROPERTY OWNERS’ ) :
ASSOCIATION, INC., )

)
- Defendants. )
_ %

AMENDED MASTER’S REPORT AND JUDGMENT OF FORECLOSURE AND SALE
(Def iciency Demanded)

Pursuant to Rule 53 of the South Carolina Rules .of Civil Procedure (hereinafter
"SCRCP"), the above-entitled matter was referred to the undersigned Master in Equity to make
appropriate findings of fact and conclusions of law, with authority to enter a final Judgment in
the case. Any appeal from the decision of the Master in Equity shall be directly to the South
Carolina Supreme Court.

Pursuant to the said reference, a hearing was held, attended by Scott Bynum, sole
member of Plaintiff Deep Keel, LLC; Charles S. Altman, attorney for Plaintiff, and Keating L.
Simons III, attorney for Defendants Atlantic Private Equity Group, LLC, Terry L. Rohlfing, and
Jerry T. Caldwell. As allowed under SC Code §14-11-110 and since there were no objections,
testimony was submitted, which is reported herewith, and from the testimony and evidence, I
ﬁnd and conclude as follows:

FINDINGS OF FACT:

1.- The Lis Pendens was filed in the Clerk of Court’s Office for Beaufort County on
April 25, 2011,

2. ~ The C1v11 Action Coversheet, Summons and Notice, and Complaint were filed in
the Clerk of Court’s Ofﬁce for Beaufort County on April 25, 2011.

3. Sewxce of the Civil Action Coversheet, Summons and Notice, and Complaint was
affected upon Defendant Bluffton Village Town Center Property Owners’ Association, Inc. by
and through its managing agent, Courtney P. Hagins, via personal service on May 18, 2011 as
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shown by the Afﬁdavit of Service filed in the Clerk of Court’s Office for Beaufort County on
May 25, 2011. _ o

4. Service of the Civil Action Coversheet, Summons and Notice, and Complaint was
affected upon Defendant Atlantic Private Equity Group, LLC, by and through its attorney, Cary
S. Griffin, via personal service on May 18, 2011 as shown by the Affidavit of Service filed in the
Clerk of Court’s Office for Beaufort County on May 25, 2011,

5. Service of the Civil Action Coversheet, Summons and Notice, and Complaint was
affected upon Defendant Terry L. Rohlfing via personal service on May 18, 2011 as shown by
the Affidavit of Service filed in the Clerk of Court’s Office for Beaufort County on- May 25,
2011.

6. Service of the Civil Action Coversheet, Summons and Notlce and Complaint was
affected upon Defendant Jerry T. Caldwell via personal service on May 25, 2011 as shown by
the Affidavit of Service filed in the Clerk of Court’s Ofﬁce for Beaufort County on June 10,
2011. :

7. The filing of the Answer of Defendants Atlantic Private Equlty Group, LLC,
Terry L. Rohlfing, and Jeiry T. Caldwell and related Certificate of Service in the Clerk of
Court’s Office for Beaufort County on June 17, 2011.

8. The ﬁlmg of the Amended Afﬁdav1t of Service for Defendant Atlantic Private
Equity Group, LLC, in the Clerk of Court’s Office for Beaufort County on June 28, 2011. The
- amended pleading was filed to correct a scrivener’s error. '

9. The filing of the Motion Coversheet, Affidavit of Default as to Defendant
Bluffton Village Town Center Property Owners’ Association, Inc., Affidavit of Non-Military
Service as to Defendant Bluffton Village Town Center Property Owners’ Association, Inc.,
Motion for Order of Default as to Defendant Bluffton Village Town Center Property Owners’
Association, Inc., and for Reference, and the Order 6f Default as to Defendant Bluffton Village
Town Center Property Owners’ Association; Inc., and for Reference in the Clerk of Court’s
Office for Beaufort County on September 16, 2011. '

10. The filing of the Motion Coverélleet; Motion for Summary Judgment, to Strike
Jury Demand, and for Reference, and related Certificate of Service in the Clerk of Court’s Office
for Beaufort.County on April 18, 2012.

11. The filing of the Motion Coversheet, Motion for Reference, and Consent Order
for Reference in the Clerk of Court’s Office for Beaufort County on April 17, 2013. The
reference was for the sole purpose of determining the foreclosure issues. The issues in the case
related to the claims against the Defendants Rohlfing and Caldwell are to be decided by the
Circuit Court after the completlon of the foreclosure action. -

12. The filing of the Motion Coversheet, Notice of Motion and Motion for the
Substitution of Party Under Rule 25(c), Order Substituting Plaintiff, and related Certificate of
Service in the Clerk of Court’s Office for Beaufort County on April 17, 2013. The Order
substituted party Deep Keel, LLC as party plaintiff in the place of CresCom Bank, successor by
merger to Community FirstBank.

15
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13, The filing of the Notice of Foreclosure Hearing and related Certificate of Service
in the Clerk of Court’s Office for Beaufort County on June 21, 2013.

14: The filing of the Certification of Compliance with Administrative Order 2011-05-
02-01 in the Clerk of Court’s Office for Beaufort County on July 10, 2013.

15. On or about March 27, 2008, for value received, Defendant Atlantic Private
Equity Group, LLC (“APEG”), executed and delivered to Plaintiff Community FirstBank, now
known as CresCom Bank (“Bank”), a certain written promissory note (the “Note”) to establish a
revolving line of credit, in the sum of $2,000,000.00, together with the interest thereon at a
variable rate, with the initial rate being 6.50% and the principal due on March 25, 2009. The
Note pr0v1ded that in the event of default under any of the loan documents, interest would begin
accruing on the principal balance at the rate stated above plus 3.00% per annum until paid in fall.

16. On the same date, to better secure payment of the said Note and debt, including
all extensions, modifications or substitutions, in accordance with the terms and conditions
thereof, Defendant APEG, executed and dehvered to Bank, its successors and assigns, a
mortgage (the “Mortgage”), granting a security interest in real properties in Beaufort County,
which are the same as those described in the Complaint. The Mortgage was recorded on March
28, 2008 in the Register of Deeds Office for Beaufort County, South Carolina in Mortgage Book

2701 at Page 632.

17. The above-referenced Mortgage constitutes a first mortgage on the described
property. :
18. ' On or about March 27, 2008, Defendants Terry L. Rohlfing (“Rohlfing”) and

Jerry T. Caldwell (“Caldwell”) executed and delivered to Bank personal Guaranties to
individually guaranty the Note and debt of Defendant APEG. The said unsecured Guaranties
make Defendants Rohlfing and Caldwell liable for a limited principal amount of $350,000.00.

19. On or about March 27, 2008, Defendant APEG executed and delivered to Bank an
Assignment of Leases, Rents and Profits (“Assignment of Leases”). The Assignment of Leases
was recorded on March 28, 2008 in the Register of Deeds Office for Beaufort County, South

Carolina in Book 2701 at Page 641.

20. | On or about March 27 2008, Defendant APEG executed and delivered to Bank a
Commercxal Security Agreement for the Assignment of Leases for the two subject parcels of

property.

21. On or about April 23, 2009, for value received, APEG executed and delivered to
Bank a Loan Modification Agreement (“Modification 1), which modification of the Note
provided the initial interest rate would decrease to 5. 50%, the variable rate to remain the same at
0.50% over Bank’s prime rate, and the default interest rate to increase to 5.00%, plus the
aforementioned rate, per annum. The maturity date changed to April 16, 2010.

22, On or about May 24, 2010, for value received, APEG executed and delivered to
Bank a Loan Modification Agreement (“Modification 2”), which modification of the Note
provided the initial interest rate would increase to 6:00%, the variable rate to remain the same at
0.50% over Bank’s prime rate, and the default interest rate to remain 5.00%, plus the
aforementioned rate, per annum. The maturity dppp changed to June 9, 2015.
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23. . On or about August 30, 2012, a Partial Release of Mortgage and Assignment of
Leases, Rents and Profits (“Partial Release”) was executed and delivered by APEG to Bank for
the property being known as Lot 117, Hampton Lake, Beaufort County, South Carolina. The
Partial Release wasrecorded on September 24, 2012 in the Register of Deeds Office for Beaufort
County, South Carolina in Book 3176 at Page 2243. The release resulted from the sale of the
property and APEG was credited with the net proceeds from the sale in the amount of
$540,375.61.

24! On or about September 28, 2012, Bank executed and delivered to Plaintiff Deep
 Keel, LLC (“Deep Keel”), an Assignment of Debt and Lien (“Assignment”) of the remaining
piece of property secured by the Mortgage, Note, and additional loan documents. The
Assignment was recorded on October 9, 2012 in the Register of Deeds Office for Beaufort
County, South Carolina in Book 3181 at Page 257.- )

25. Payment is due on the Note as modified, Mortgage, and Guaranties and has not
been made. Bank made demand to APEG, Caldwell and Rohlfing as the then holder of the Note
and modifications and payment was not made. As payment was not made when due or pursuant
to the demand for payment the new holder of the Note and modifications has elected to
accelerate payment of the entire indebtedness and has placed the Note as modified, Mortgage,
and Guarantles in the hands of its Attorney of Record for collection.

26. The testimony of Scott Bynum as the sole member of Plaintiff, Deep Keel, LLC,
which resulted in the findings of fact set forth in paragraphs 15, 16, 17, 18, 19, 20, 21, 22, and 25
(except which refers to Plaintiff’s election to accelerate payment of the entire indebtedness ‘and
to place the obligation in the retention of counsel) was admitted over the objection of counsel for
Defendants, Atlantic Private Equity, LLC, Terry L. Rohlfing and Jerry Caldwell. Counsel for
those Defendants argued that Mr. Bynum?’s testimony was hearsay. The testimony was admitted
into evidence as Mr. Bynum testified he was the sole member of Plaintiff and maintained the
records received from CresCom Bank as successor by merger to Community FirstBank at the
time the loan was assigned to Plaintiff and the records he maintained thereafter. Mr. Bynum was
entitled to testify regarding the information contained in the records he received from the Bank
pursuant to SC Code §19-5-510 and Rule 803(6) SCRCP and pursuant to the ruling regarding of
the South Carolina Court of Appeals in the case of Twelfth RMA Partners, L.P. v Nat'l Safe
~ Corp. 335 S.C. 635, 518 S.E. 2d 44 (Ct. App. 1999). In the Twelfih RMA Partners case, the

Plaintiff was, as here, the assignee of the original creditor. The witness for the Plaintiff was in a -

similar position to Mr. Bynum and the objection was the same by defendant’s attorney. The
Court of Appeals held, “Here, [plaintiff’s] testimony merely conveyed information from a person
“with knowledge” at the time the records were created, a situation expressly allowed under Rule

803(6).” Mr. Bynum’s testimony was, therefore, appropriately accepted. It should also, be

noted, there was no testimony to contradict any of the testimony of Mr. Bynum.

27. Havmg considered the nature, extent and difficulty of the services rendered (the_

field of mortgage foreclosures being a specialized area of practice); the time involved in
reviewing the various loan documents, performing the title searches, preparing the pleadings,
extensive conversations with opposing counsel regarding settlement, negotiating the resolution
of a portion of the debt, and preparing for and attending the foreclosure hearing; the professional
standing of Plaintifs attorney; the fee customarily charged in this jurisdiction for similar

~

services; and the beneficial results obtained for Plaintiff; I find that the sum of $11,462.00is a

reasonable attorney's fee for the Plaintiff’s attoryey for services performed as of the July 9, 2013,
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under the terms of the Note and Mortgages along with costs incurred in the amount of $1,219.41.
Services anticipated to be performed until final adjudication contemplates completion of this
matter within a reasonable time and does not include exceptional, unanticipated circumstances
delaying conclusion beyond the normal time. As it is anticipated additional attorneys’ fees and
costs will be incurred subsequent to July 9, 2013, this Court reserves the right to award
additional fees and costs incurred subsequent to July 9, 2013 upon application to the Court by
Plaintiff.

28. The amount due and owing on the Note and Mortgage, with interest at the rate
provided in the Note, and other costs and expenses of collectlon, including attomeys fees,
secured by the note and mortgage, is as follows:

(a) Principal due $1,532,238.05
(b) Interest from June 4, 2012 to July 10 2013 $ 187,723.30
(¢)  Fire, Flood, Hazard Insurance : $ 7,766.00
(d) Less Collected Rent from July 2012 : -

through July 2013 | . $ (73,175.00)

(e) Costs : ‘

(i) - Title Search and Abstract $476.50

(i)  Filing Fee - Commence Suit 150.00

(iii}  Process Server Fees 356.00

(iv)  Filing Fee - Motion for Summary Judgment 25.00
(v) . Filing Fee - Motion for Default and ‘

Reference 25.00

(vi)  Filing Fee - Motion to Substitute Plaintiff = 25.00

(vii)  Filing Fee - Motion for Reference . 25.00

(viii) Master in Equity Reference Fee 100.00
(ix)  Postage - Certified Mailings/UPS A

) Deliveries 36.91

TOTAL COSTS ' ' $ 1,219.41
TOTAL S 8 1,655,026,52

Per Diem Interest is $468.1395

Interest for the period from the date shown in (b) above through the date of this
judgment, at the per diem rate of $468.1395 is to be added to the above stated "Total Debt" to
comprise the amount of the Judgment debt entered herein and interest after the date of Judgment
pursuant to the terms of the Note and Mortgage.

29. Plaintiff is seeking foreclosure of its m"ortgage and has, in the Complaint
expressly demanded the right to a deficiency Judgment against Defendants APEG, Caldwell, and
Rohlfing. Since the deficiency is demanded, the bidding will remain open for a period of thirty
(30) days, pursuant to Rule 71(b), SCRCP. Plaintiff reserves its rvight to withdraw its demand for
deficiency judgment at any time prior to the foreclosure sale herein. _

-CONCLUSIONS OF LAW:

I, therefore, conclud;a as follows:
18
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Defendants APEG is indebted to the Plaintiff on the Note as modified and Mortgage.
Plaintiff is entitled to relief and the property securing the obligation should be sold based on the

following.

Plaintiff should have judgment of foreclosure of its mortgage; and the mortgaged
property should be ordered sold at public auction after due advertisement.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED;

1. That there is due to Plaintiff on its Note as modified and Mortgage the sum of
$1,655,026.52, representing the Total Debt due to the Plaintiff as set out in Paragraph 27 supra,
together with interest thereon at the rate prov1ded plus attormeys’ fees as set forth in Paragraph
26, supra.

2. That the amount due in the preceding paragraph as set forth in Paragraph 27 supra
and later accrued interest and costs and attorneys’ fees as set out in Paragraph 26, supra shall
constitute the total judgment debt due to Plaintiff,

3. Defendant APEG is liable for the aforesaid Mortgage debt and shall, prior to the
date and time of the sale of the subject property, pay to Plaintiff, or Plaintiff’s attorney, the
amount of Plaintiff’s debt, together with the costs and disbursements of this action.’ ‘The
determination of the amount, if any, owed by the Defendants, Rohlfing and Caldwell, is to be
determined by the as provided in the Order of Reference

4. That on default of payment prior to the date and time of the sale, the mortgaged
premises located in Beaufort County, hereinafter described, shall be sold by the undersigned
Master in Equity at public auction, at the Beaufort County Courthouse, in the County of
Beaufort, South Carolina, on some convenient sales day hereafter, on the following terms:

A. FOR CASH: The undersigned Master in Equity shall require a deposit of
5% on the amount of the bid (in cash or equivalent) the same to be applied on the purchase price
only upon compliance with the bid, but in case of non-compliance within thirty (30) days the
~ same to be forfeited and applied to the costs and then to Plaintiff’s debt.

B. The said sales shall be subject to taxes and assessments; existing
easements and easements and restrictions of record.

C. Purchaser is to pay for the deed and the cost of recording the deed.

5. That if Plaintiff is the successful bidder at the said sale, for a sum not exceeding
the amount of costs, expenses and the indebtedness of Plaintiff in full, Plaintiff may pay to the
undersigned Master in Equity only the amount of the costs and expenses, crediting the balance of
the bid to Plaintiff’s indebtedness. :

6. That a deficiency Judgment being demanded against Defendants, APEG,
Caldwell, and Rohlfing, and the sale will remain open for thirty (30) days pursuant to Section 15-
39-720. S.C. Code of Laws, South Carolina, 1976, as amended. Plaintiff reserves its right to
waive the deficiency at any time prior to the sale,
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7. That the claims of the other parties to this action are junior and subordinate to the _

mortgage lien of the Plaintiff.

8. That the undersigned Master in Equity will, by advertisement according to law,
give notice of the time and place of sale and the terms thereof and that he will execute to the
purchaser, or purchasers, a deed to the premises sold. Plaintiff, or any other party to this action,
or any other person may become a purchaser at such sale. Upon such sale being made, should the
successful bidder, or his assignee, fail to comply with the terms thereof within thirty (30) days
after the date of sale, then the undersigned Master in Equity may re-advertise the premises for
sale on the next, or some other subsequent, sales day, at the risk of the highest bidder, and so
from time to time thereafter until a full compliance shall be secured.

9. That the undersigned Master in Equity shall apply the proceeds of the sale as
follows: '

FIRST: To payment of any amount of the costs and expenses of this action,
including any Guardian Ad Litem fee or fees of attorneys appointed under Order of Court;

NEXT: To the payment of the amount to Plaintiff; or Plaintiff’s Attorney, of the

amount of the Plaintiff’s debt and interest or so much thereof as the purchase

money will pay on the same; and

NEXT: Any surplus will be held pending further Order of this Court pursuént to
Rule 71(c), SCRCP.

10. That it is further ORDERED, ADJUDGED AND DECREED that Defendants
APEG, Caldwell, and Rohlfing and all persons whomsoever claiming under them, be forever
barred and foreclosed of all right, title, interest and equity of redemptlon in the sa1d mortgaged

premises so sold, or any part thereof.

11. That it is further ORDERED, ADJUDGED AND DECREED that in accordance
with S.C. Code Ann. § 30-9-31, the deed of conveyance made pursuant to this judgment and said

sale shall contain the names of the title holder of the mortgaged property at the time of the filing

of the Lis Pendens, and the Grantee; and that the Register of Deeds Office for Beaufort County,
South Carolina, is hereby authorized to omit from the indices pertaining to such conveyance the
names of all parties not contained in said deed. -

12.  That the undersigned Master in Equity shall retain jurisdiction to do all necessary
acts incident to this foreclosure, including, but not limited to, the issuance of a Writ of
Assistance, disposing of any surplus funds pursuant to Rule 71(c), SCRCP,

13. That after ‘the Order Confirming Sale and Disbursements has been issued and
filed, the undersigned Master in Equity shall direct the Register of Deeds Office for Beaufort
County to release of record the mortgage lien being foreclosed, which mortgage lien is described
in Paragraph 16 of the Findings of Fact herein above.

14.  That the following is a description of the premises herein ordered to be sold:

ALL that certain piece, and parcel of real property, containing 0.1 I acres, .
more or less, said property being a portiog 6)f Phase ID of Bluffton Village
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‘Town Center, in the Town of Bluffton, County of Beaufort, South
Carolina, being more specifically shown and designated as Lot 20 on a
plat entitled "A Boundary Survey of Lot 20, Palmetto Way, Bluffton
Village, Phase ID," said plat being prepared by Ward Edwards, Inc.,
certified by Donald R, Cook, Jr., S.C.P.L.S. No. 19010, dated September -
2, 2004,andrecorded September 16 2004 in the Beaufoit County Records
in Plat Book 101 at Page 107 |

This being the same plopexty conveyed to Atlantic Private Equity Group,
LLC by Deed recorded in Book 2031 at Page 992, Beaufort~County
Records. :

TMS #: R600 039 000 0911 0000

AND IT IS SO ORDERED.

Marvin JI/
Master i Equity for Beayfort County
Beaufort, South Carolina -
Dated: August "l/?_, 2013
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- VS,

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
o - FOR THE FOURTEENTH JUDICIAL CIRCUIT

A

COUNTY OF BEAUFORT

COMMUNITY FIRST BANK, .CIVIL ACTION NO.: 201 1-CP-}€<7 / 9%

Plaintiff,

ATLANTIC PRIVATE EQUITY
GROUP, LLC, TERRY L.
ROHLFING, JERRY T.
CALDWELL and BLUFFTON
VILLAGE TOWN CENTER
PROPERTY OWNERS’
ASSOCIATION, INC,,

Defendants.

[N et Nt N N Nt vt vt St g vt et Nw? vt “vwnt? et

SUMMONS AND NOTICE

TO THE DEFENDANTS ABOVE NAMED: |

YQU ARE HEREBY SUMMONED and required to answ.er the Complaint herein, a copy
of which is herewith served upon you, or to othérwise ap;;ear and defend, and to serVé a copy of your
Answer to said Complaint upon the subécribers at their office, 575 King Street, Suite A Charleston,
South Carolina, 29403 or Post Oﬂicg Box 265, Charleston, Soufh Carolina, 29402, within thirty (30)
days afté’r service ﬂeréof, exclusive of the day of such servi;:e; except that the United States of
America, if namea, shall have sixty (60) days td answer after the service hereof, exclusive of the (iay
of such. s<_3rvice; and if you fail to answer the Complaint within the time aforesaid, or otherwise.
appear and defend, the Plaintiff in this action will apply to the Court for the relief demanded therein,

and judgment by default will be rendered against you for the relief demanded in the Complaint.

\\Server1\Coker\Data\Clients\06605\Pleadings\Summons 04201 1.wpd . Page I of 2
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YOU“WILL ALSO TAKE NOTICE that pursuant to Rule 53(b) SCRCP as amended

effective September 1, 2002, the Plaintiff will move for a general Order of Reference to the Master -

in Equity for Beaufort County, which‘Order shall, pursuant to Rule 53(b) of the South Carolina Rules
: ' /

of Civil Procedure, specifically provide that the said Master in Equity is authorized and empowered

to enter a final judgment in this action. If there are counterclaims requiring a jury ,tn'él, any party

may file a demand under Rule 38, SCRCP and the case will be returned to the Circuit.Court.

Aprl £ 2011

ALTMAN & COKER, LLC

e V] —

Charles S. Altman
caltman@altmancoker.com
Meredith L. Coker
mcoker@altmancoker.com
Marcus W. Meetze
wmeetze@altmancoker.com
Post Office Box 265

jCha:leston, South Carolina 29402
'843-853-9907 - -

843-853-9838 Facsimile

Attorney for the Plaintiff

\Server]\Coker\Data\Clients\06605\Pleadings\Summons 04201 1.wpd
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IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT -

CIVIL ACTION NO.: 201 1~CP-%—7 / 7 53

Nomer”

STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

| COMMUNITY FIRSTBANK,
Plaintiff,

Vs.

ATLANTIC PRIVATE EQUITY
GROUP, LLC, TERRY L.
ROHLFING, JERRY T.
CALDWELL and BLUFFTON
VILLAGE TOWN CENTER
PROPERTY OWNERS’
ASSOCIATION, INC.,

Defendants.

i S A A L S T N N Wi NP NP N N N

"COMPLAINT -
(Mortgage Foreclosure - Deficiency Demanded)

Plaintiff, Community FirstBank (hereinafter “Plaintiff” or “Bank™), by and through
undersigned couﬁsel, complaining of the Defendants Atlantic Private Equity, LLC, Terry L.
Rohlfing, and Jerry T. Caldwell, alleges the following:

PARTIES AND JURISDICTION

1. Plaintiff is a corporation organized and existing under the laws of the State of South
Carolina and conducts business_in Beaufort Céunty. .

2. Plaintiff is the owner and holder of the Note and Mortgage oovg:ring real property,
which is the subject of the foreclosure action herein,.located in the County of Beaufort, IState of

South Carolina.

Page 1 of 9
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3. : Defendant Aﬂantic Pn'.vate Equity, LLC isl a limited lability ofganized and existing |
under the law of the Sfate of South Carolina with its principal place of business in Beaufo:rt County.

4. Upon infbxmatibn and belief, Defendahts Terry L. Rohlfingand J éli;yT. Caldwell are
citizens and residgnfs of Béaufort County ar;d are not in the military service of the United States of
America pursuant. to the provisions of the Soldiéfs‘ and Sailors' Civil Relief Act of 1940, as
Amended.

5. Defendant Bluffion Village Town Center Property Owners’ Assdéitation, Inc.1s a ‘
corporation organized and existipg under the laws of the State of South Carolina and may claim an
interest in the propérty that is rthe subj e;:t of the above-captioned foreclosure action by virﬁxe of any
liens or assessments recorded or unrecorded that are due or that may become due in the future. 7

6. -The loan that is the subj.éct of this action is not secured by the Defeﬁdgmt’s print:ipal .
rcsideﬁce, as coﬁtemplated under the Homeowner Affordability and Stability Plan, the Home

_Affordable Modification Program.(HMP) or the Umted States Treasury Directive 09-01.

7. The loan that is the 's;ubjccf of this a(;ti'(Jn’is not owned or guaranteed by the Federal
National Mortgage Asso-ciat_ion (‘fFanm'e Mae”) or the Federal Hoﬁe Loan Mortgage Corporation
(“Freddie Mac”) or held by a'servicer who has signed an agreement to par_’ticipate‘il_l the HMP.

8. Upon inforrxiation and beliéf, the loan that i‘s'the subject of this éction is not subject
to the stay imposed_by the May 22, 200.9.Adrn‘inistratii/e Orderof the Squth Carolina Suprerﬁe Court.

9. Venue in this -Co,urt is propér pursuafxt to S.C. 'Co‘de' Ann. , § 15-7-30 (1 976, as
amended). |

10. Jurisdiction is proper pursuant to the Constitution of the State of South Carolina and

the South Carolina Code of Laws.

Page 2 of -9
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AS AND FOR A FIRST CAUSE OF ACTION AS TO SEACAM, LLC
(Mortgage Foreclosure - Deficiency Demanded)

Plaintiff reasserts and realleges the previous allegations of this Complaint as fully and
complotely as if set forth herein verbatim.

11.  OnoraboutJ anuary 8, 2008, for value received,'Defendant Atlantic Private Equity
Group, LLC, by and -through'its managing, inember New Colony Hol-dings Corporation, by and
through its President Terry L. Rohlfing, executed and delivered to Community FirstBank Note
#0145003387' (the “Note”) in the sum of $2,000,000.00, together with the interest thereon at a
variable rate, With the initial rate being 6.’50% and the i)ﬁncipal due on March 27, 2008. The Note
provicied that in the event of default undor any of the loan documenis, interest would begin accruing
on the principal balance at the rate stated .above plus 3.00% per annum until paid in full.

12.  To better secure the payment of the said Note and debt, including all extensions,
- renewals, modifications or substitutions, in accordance with the terms' and conditions thereof,
Atlantic Prvate Equity Group, LLC, by and through its managing member New Colony Holdmgs
Corporatlon by and through its Pre31dent Terry L. Rohlﬁng, executed and delivered on March 27,
2008 to the Barnk, its snccessors and assigns, a mortgage (the “ Mortgage™"), covering the following
described property: |

ALL that certain piece, and parcel of real property, containing 0.1 I acres, more or

less, said property being a portion of Phase ID of Bluffion Village Town Center, in

the Town of Bluffion, County of Beaufort, South Carolina, being more specifically

shown and designated as Lot 20 on a plat entitled "A Boundary Survey of Lot 20,

Palmetto Way, Bluffton Village, Phase ID," said plat: being prepared by Ward

Edwards, Inc., certified by Donald R. Cook, Jr., S.C.P.L.S. No. 19010, dated

September 2, 2004 ,andrecorded September 16,2004, in the Beaufort County Records
in Plat Book 101 at Page 107.

Page 3 of 9
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This being the same property conveyed to Atlantic Private Equity Group, LLC by
Deed recorded in Book 2031 at Page 992, Beaufort County Records.

“AND
- ‘ALL that certain piece, parcel or lot, of land lying and being in Hampton Lake, .

Beaufort County, South Carolina, being shown and described as Lot 117; said

property having dimensions, metes and bounds as shown on the Plat entitled "A Plat

of Hampton Lake Phase I Lots, Beaufort County, South Carolina", said plat being

dated October 31, 2005, last revised March 24,2006, said plat prepared by Thomas

& Hutton Engineering Co., Savannah, Georgia, Boyce L. Yormg, S.C.R.L.S. No.

. 11079, and recorded in the Beaufort County Records in Plat Book 112 at Page 106.

For a more detailed description as to the courses, metes and bounds of the above

. mentioned lot, reference is had to said plat of record.’

The property intended to be mortgaged herein is the same property conveyed to

Atlantic Private Equity Group, LLC by Deed recorded in Book 2559 atPage376,

Beaufort County Records.

13. Thereafter, the Mortgage was recorded in the Register of Deeds Office for Beaufort
Courity in Book 2701 at Page 632 on March 28, 2008.

14.  The above-referenced instrument constitutes a first mortgage on the described

property.-

15. Pursuant to the terms of the Mortgage, any sums paid by the Plaintiff for inspecting
and securing the subject property, for fire and other hazard insurance, taxes and assessments for the
mortgaged premises, and any ¢osts of collection, including a reasonable attorney’s fee, is secured by
the Mortgage.

16. -~ Additionally, in order to better secure its obligation to Plaintiff, on March 27, 2008,
Defend‘ant Atlantic Private Eduity Group, LLC, by and through its managing member New Colony
Holdings Corporation, by and through its President Terry L. Rohlfing executed an Assignment of

Leases and Rents whereby it assigned all Leases, rents, issues and profits to Plaintiff. The
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Assignment of Leases and Rets was recorded in the Office of the Register of Deeds for Beaufort

County on March 28, 2008 in Book 2701 at page 641.

17. Acéordihgit_o the terms of said Mortgage, from and after any default thereunder, and

should legal proceedings be instituted pursuant to said Mortgage, the mortgagee, its SUCCESSOTS Or
assigns, was given the right to have a Receiver appointed of the rents, issues and profits, who, after

deducting all charges and expenses for attending such proceedings, and the execution of his/her trust

as a Recetiver, shall apply the residue of the rents, issues and profits, toward the debt secured bysaid

Seacam Mortgage.
18. Onor .abou.t April 23, 2009, Plaintiff and Defendant Atlantic Private Equity Group,

LLC, entered into a Loan Modification Agreemeht (the "1st Mddiﬁcation"), which was a

Modification.of the Note referenced in Paragraph 11, whereir Atlantic Private Equity Group, LLC

- acknowledged it was indebted to Plaintiff in the sum of $1,550,000.00." The 1st Modification

.changed the interest rate to a variable rate of Community FirstBank prime plus .50%, with the

principal due on April 16, 2010. The 1st Modiﬁcation provided that in the event of default under

any of the loan documents, interest would begin accruing on the principal balance at the rate stated

above plus 5.00% per annum until paid in full.

19. On or about May 24, 2010, Plaintiff and Defendant Atlantic Private Equity Group,
LLC, entered into a Loan Modification Agreement (the "2nd Modification"), which was a
Modification of the Note‘referen'ced in Paragraph 11, wherein Atlantic Private Eqﬁity Group, LLC
ackhowledged it was indebted to Plaintiff in the surﬁ of $2,000,000.00. The lst-Mo;:liﬁcation
changed the interest rate to a variable rate of Community Fi,rstBanl; prime plus 1.50%, \_x}i'th the

principal due on June 9, 2015. The 2nd Modification provided that in the event of default under any

Page 50f9
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ofthe loan documents, interest would begin aécming on the principal balance at the rate stated above
plus 5.00% per annum until paid in ful%.

20.  Pursuant to the terms of thé Note if Atlantic Private Equity Group, LLC did not pay
the full amount of any monthly payment on the date it was due, it would be in default.

21.. Atlantic Private Equity Group, LLC has failed to make mohthly payments for the
full amount on the dates due, and tﬁerefore is in default.

22. Pursuant' to the terms of the Note, upon default the Bank may demand immediate
payment of all the full alﬁount of principal that has nof been paid and all the interest owed on the
account. ! |

23.  The Bénk has made a d@mand to Atlantic Private Equity Group, LLC for immediate
payment of all amounts due and owing aqd it has not made payment.

24.  Pursuant to the terms of the Noté, Atlantic Private Equity Group, LLC agreed ihat
upon default it would pay all costs of collection, including reasonable attorneys’ fges.

25.  There is due on éaid Note and Mortgage as of April 15, 2011, the principal sum of -
$1,980,734.28, together with interest at the rate of 11.00% per annum from Decembcr 9, 2010, late
charges and also for the costs and disbursements of this action, including attorney’s fees.

26. Pursuant to Section 37-3-105, South Carolina Code of Laws (1976, as Amended), the
mortgage lien which is thé subject of this action, is not a “consu\r/ner loan” for the purposes of the
South Carolina Consumer Protection Code. All notices required under applicable law have been
given. |

27.  Plaintiff speciﬁcally demands a deficiency judgment against Atlantic Private Equity

Group, LLC, pursuant to S.C. Code Ann. Section 29-3-660 (1976) for any deﬁéiency in this action

Page 6 of 9
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remaining after sale of the mortgégéd premises. Plaintiff reserves its right to withdraw its demand
Jor deficiency judgment at any fimg prior to the foreclosure sales herein.
AS AND FOR A SECOND CAUSE OF ACTION
(Breach of Guaranty)

Plaintiff reasse,rts and realleges the previous allegations of this Complaint as fully and
completely as if set fo'rth herein verbatim.

28. On or about March 2:7, 2008, Defendants Terry L Rohlﬁng and Jerry T, Caldwell
each executed and delivered to the Bank a Guaranty.( hereinafter collectively referred to as the
“Guaranty") whereby each guarantéed, jointly and severally, the payment and performance of each
and every debt, liability and obligation of every type and description which Atlantic Private Equity
Groui), LLC owed Plaintiff up to a principal amount of‘$350,000.00.

| 29.  Plaintiff has demanded Defenda;lts Defendénts Terry L Rohlfing and Jerry T,
Caldwell fulfill their du_ties pﬁrsuant to the Guaranty and cure the defaults of Atlantic Private Equity
Group, LLC. |

30. Defendants Tefry L Rohlfing and Jerry T, Caldwell have failed and/or refused to
honor their obligations ﬁncfer the aboyé-referenced Guaranty and asaresultisin breach‘of the above-
referenced Guaranty.

WHEREFORE, having fully set forth its complaint, .the Plaintiff prays that this Honorable
Court inquire into the matters sei_forth herein and:

1. Appoint a Receiver to collect the rents and manage the property titled in the name of
Atlantic Private Equity.Group, LLC, in which the Plaintiff holds a first mortgage and an assi gnment

of rents and leases, and to apply the proceeds collected from those rents to pay the reasonable
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' operating costs of the subject property and to apply tﬁe balance to monies due and owing on the first
moﬁgage of the Plaintiff herein,
2. The amount due on the obligation of Atlantic Private Equity Group, LLC and the
Guarantors held by Plaintiffbe.ascertained and determined under the direction of this Court, together
" .. with attorney's fees and the éosts of this action; and
3. Plaintiff have immediate judgment against Defendants Atlantic Private Equity Group,
LLC, Terry L Rohlfing and Jerry T, Caldwell , jointly and severally, in the amount found to .be due;
and |
4. Plaintiff’s Mortgage b;: declared a first lien on the subject property superior to all
other liens or encumbrances other than unpaid real property taxes; and |
5. Graﬁting an Order of Eoreclosure on the Mortgage, foreciosing and extinguishing all
liens and encumbrances subordinate to that.of Plaiﬁtiﬁ", requiring the sale of the property subject to .
lthe Mortgage, bam’ng the equity of redemption of Defendant Atlantic Private Equity Group, LLC
or of anyone else claiming by, through or under Defendant Atlantic Private Equity Group, LLC ,or
claiming a lien or encumbrance against the property subject to the Mortgage subordinate to that of
Plaintiff; and
6. Ordering a foreclosure sale of the property subjéct to the Mortgage, aﬁd a ﬁméfer of |
the property that is subject to the Mortgage after such sale to the purchaser by proper deed; free and
clear of any and all liens or encumbrances. |
7. | The proceeds of the sales be applied as follows:

First, to the costs and expenses of the within action and sale.
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Second, to the payment and discharge of the amount due on Plaintiff's Note and
Mortgage, together with attorney's fees as aforesaid, and
Third, the surplus, if any, be distributed accérding to law.

8. An Order be entered Adirccti‘né and empowering the Sheriff of Beaufort County, to
place the successful purchasers at said foreclosure sales in possession of the property hereinabove
described should the same become necessary.

9. An Qrder be entered for the ¢j ec_tr‘nent ofthe Defendapts in possesston herein and all
persons claiming thereunder and the removal therefrom of all furnishings, fixtures and items not
subject to the lien of the Plaintiff's Mortgage, which personal property if not removed shall be
deemed abandoned and shall be removed by the Plaintiff or its agents from the subject pfoperties by
placing said personal property on the public street or highway or by any other means.

10.  An Order be entered granting the app‘ointméni of areceiver to secure‘ and supervise
the rental of the property sought to be foreclosed with authority to take possession thereof and collect
rents, issues and profits thereon during the pendency of this action and to hold the same as further
security for Plaintiff's debt.

11.  An Order be entered for reimbursement of all costs for inspecting and securing the
properties incurred by the Plaintiff as-a result of the delinquency.

12.  For such other and further relief as the Coprt may deem just and proper.

ALTMAN & COKER, LLC

M. o

Charles S. Altman

Meredith L. Coker

Marcus W. Meetze

Post Office Box 265 -

Charleston, South Carolina 29402

843-853-9907 o

843-853-9838 Facsimile
AprilE‘_, 2011 Attorneys for the Plaintiff
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STATE OF SOUT.H C{XROHN% ) ~ INTHE COURT OF COMMON PL EAS
S I 03 FOR THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT o) CASE NO.: 2011-CP-07-1933

Al

COMMUNITY FIRST BANK’ ) o
Plaintiff, )
)
v, ) DEFENDANTS ATLANTIC PRIVATE
). EQUITY GROUP, LLC, TERRY L.
. )" ROHLFING AND JERRY T. CALDWELL’S
ATLANTIC PRIVATE EQUITY ') ANSWER TO PLAINTIFF’S COMPLAINT
GROUP, LLC, TERRY L. ) ’
ROHLFING, JERRY T-. 3 (JURY TRIAL DEMANDED) o
CALDWELL AND BLUFFTON y '
VILLAGE TOWN CENTER )
PROPERTY OWNERS' 3
ASSOCIATION, INC., )
N )
Deféndants. )
)

Defendants, Atlantic Private Equity Group, LLC, Terry L. Rohlfing, and Jerry T. 'C'al‘dwell,‘
answering the COmpl‘aimzof the Plaintiff herein, would respectfully.allege and show as follows:

1. Each and every aliégalic'n of Plaintiff’s Co;lnplaint which is"nbt}h»e:éi’naﬁ’e}ri
specifically admitted is deried and strict proof demanded thereof. |

2. They admit, upon information and belief, the allegations of Paragraph 1.

(93]

They admit so much of Paragraph'2 as alleges the described real property is»'ioc‘ated:

in Beaufort Couniy Astothe remamder they lack knowledge or information sufficient to truthﬁsl]}

N'&W&,%%’ s «N R

admit or deny,,thcretore they den_y t_he same and demand smct_proof th,ereof.‘
4. They admit the allegations o6f Paragraph 3.
5. They admit the allegations of Paragraph 4 except that Defendant Caldwell currently

resides in Ohio.

6. They admit the allegations Ofr"Par‘agraphs 5 and 6, upon information and belief.

7. They'léck:.knqwl_c_dge;or information sufficient to truthfully admit or deny the
Page 1 of 4
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allegations of Paragraph 7, therefore they deﬁy the samc and demand strict proof thereof.

8. Thefalleg:;itions‘of Paragraphs §; 9, and 10 constitute conclusions of law to which
they make no response. To the extent these paragraphs include any allegations of fact, the same are
denied.

AS TO THE FIRST CAUSE OF ACTION

9. . Answeriﬁg the allegations of Paragraphs 11 and 12, they admit only that Plaintift
made a loan to Defendant Atlantic Private Equity Group, LLC that was secured by a mortgage on
real propeﬁyowned by it. They crave reference 16 the ‘origineﬂ loan documents .and deny any
allegations of these paragraphs inconsistent therewith. |

10. They lack: knvowledg.ewor information:sufficient to truthfully admit or.denythe-
allegations of Paragraph 13; t}iére)’ore they deny the-same and demand strict proof theréof.

11.  Theallegations of Paragraph'14'constitute conclusions of law to whi‘c‘h.th;zy méke no.
response. To the extent these paragraphs include any allegations of féct, the same are denied.

12. Answering the "al}egatigﬁs of Paragraphs 15, 16, 17, 18, 19, aﬁd 20, they/crave
refefcnce to the original loan' documents and deny any allegations in;:onsistem therewith,

13. Answering the:allegations of Paragraph 2A1.: they admit only that not all monthly
payments have been timely made: 'i"he‘feméining allegatioﬁs of this*paragréph constitute !'égzil
conclusions to which they make no response but refer to the defenses ass_erted herein.

[4.  Answering the allegations of Paragraph 22, they crave feference to theor?émalloan”
documents and deny any allegations inconsistent therewith.

15.  They admit thévail'egati;)ns of Paragraph 23.

. 16. Answering the al]egatibnsbf Paragraph 24, they crave reference to the original lean

: doc.‘uments and deny any allégations inconsistent therewith. .

17.  They lack knowledge or information sufficient to truthfully admit or dény the
Page 2 of 4
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allegations of Paragraphésg therefore they deny the same and ‘demand strict proéf.thereof

18.  Theallegations.of Paragraph 26 constitute conclusions of law to which they make no
response. To the extent this paragraph includes any allegations of fact, the same are denied.

19.  The allegations 0\.f Paragraph 27 require no response.

ASTO THE SECOND CAUSE OF ACTION

20.  Answering the éllég’étionslof Paragraph 28, they admit only that various forms were
executed in connection with the subject loan, crave reference to the original loan docum011t§‘and,‘
deny any allegations of vt‘his paragraph inconsistent therewith.

21, Answering the alléggtions of Paragraphs 29 and 30, they admit only Plaintiff’s
demand and Defendants’ non-payment: The rémaining allegations of these paragraphs ¢onstitute
iegal conclusions to which they.make no response but refer to the defenses asserted herein.

FOR A SECOND DEFENSE

22.  Further answering the complaint and as and for an affirmative défense theréto

Defendants repeat all prior allegétions and further allege upon information and belief ‘that Plaintiff

has failed to join indispensable parties and/or all real parties in interest.

FOR A THIRD DEFENSE

23. Further answering the ‘comblaim and as and for an-affirmative defense thereto
Defendants repeat.all prior allegations and further allege upor information and belief that Plaintiff, ..
1s not the true ﬁolc’lle.\r;and oxlyxférof the r.sgbje‘c‘t hotes and mortgages.

FOR A FOURTH DEFENSE

24.  Further anéwefing the complaint and as and for an afﬁnnativc-défbn@ thereto
Defendants repeat all prior allegations and further allege upon information and bélief t}.mt Plaintiff
has failed to meet conditions precedent to maintaining this‘action._

FOR A FIFTH DEFENSE

" Page3of 4
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25. Further answering the complaint-and as and.fér an affirmative defense thereto
Defendants repeat all.p_rior allegations and further allege upon information and beliéf that Plaintiff
has-failed to mitigate damages and any fecgvery should be barrea or reduced thereby. |

FOR A SIXTH DEFENSE
- 26. Funher:' answering the complaint and as and for an affirmative defense thereto
Defendants repeat all prior allegations and further allege upon information and belief that Plaintiff” -s
claims are barred by waiver and/or estoppel.
FOR A SEVENTH DEFENSE

27. Further answering the compiaim and as and for.an affirmative defense thereto
Defendants repeat afl prior allegations and further allege upon information and belief that Plaintiff’s
claims are barred by the doctrine of unclean hands. 4

WHEREFORE, Defendants pray fora jury trial onall issues so triable and that the Complaint

be dismissed,with-costs.

Keating L. Simons, 111
Derek F. Dean S

Law Offices of Simons & Dean

147 Wappoo Creek Drive, Suite 604
Charleston, SC 29412
843-762-9132

. ATLANTIC PRIVATE EQUITY GROUP,
LLC, TERRY L. ROHLFING, JERRY T.
CALDWELL

Charleston, SC
June 15; 2011
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Page 1

IN THE COURT OF COMMON PLEAS

FOURTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

et et TR RSB o R B S50

i
:

DEEP KEEL, LLC,,

Plaintiff,

vS. '  CIVIL ACTION NUMBER
' ' 2011-CP-07-1933

ATLANTIC PRIVATE EQUITY _
GROUP, LLC, TERRY L. :
ROHLFING, JERRY T. CALDWELL,
AND BLUFFTON VILLAGE TOWN
CENTER PROPERTY OWNERS'
ASSOCIATION, INC.,

Defendants.

The Foreclosﬁre hearing, in the
above-entitled cause, taken‘before the Honorable
Judge Marvin H. Dukes, III, Master-in-Equity,
taken by Ceil Weser, Certified Court Reporter
and Notary Public, at the Beaufort County
Courthouse, 102-Ribaut-Road) Beaufort, South
Carolina on the‘lOth day of July, 2013,

commencing at or about the hour of 11:25 a.m.
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APPEARANCES OF COUNSEL:

FOR THE PLAINTIFF:

CHARLES S. ALTMAN, ESQUIRE
Altman & Coker, LLC ‘

575 King ‘Street

Suite A

Charleston, South Carolina 29403
843-853-9907
caltman@altmancoker.com

FOR THE DEFENDANTS ATLANTIC PRIVATE EQUITY

. GROUP,

LLC, TERRY L. ROHLFING, JERRY T.

CALDWELL:

KEATING L. SIMONS, ESQUIRE
Simons & Dean

147 Wappoo Creek Drive
Charleston,.- South Carolina 29412
843-762-9132
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PX-1 Note

PX¥2 Mortgage

PX-3 Assignment of Leases,
Rents and Profits

PX-4 Loan Modification
Agreement, 4/23/09

PX-5 Loan Modification
Agreement, 5/24/10

PX-6 Partial Release of Mortgage
and Assignment of Leases,
Rents & Profits '

PX-7 Assignment of Debt and Lien
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Page 4 é
1
2 . THE JUDGE: Goéd morning everyone.
3 We are here in Case No. 11—6P—O7—1933 é
4 . previously captioned as Community First g
5 Bank versus Atlantic Private Equity §
6 Group. : | i
7 | I understand now thé Plaintiff is i
8 different? %
9 | MR. ALTMAN: The Plaintiff is now é
10 Deep Keel, LLC, Deep K-e-e-1. %
11 THE JUDGE: This matter comes -to é
12 , me pursuant to Order of Reference %
13 heretofore filed April 17, 2013. This é
14 is a foreélosure and guafantee action. é
15 - The foreclosuré is on two separate %
16 parcels of property. I understand that ?
17 one of therparceis of property, that'
18 ‘being the Hampton Lake lot 117 is no ' , F
19 longer an issué having been sold in a %
20 nonjudicial sale»p:ior to this action, , , E
21 ‘leaving for today's purposes only thév %
22 forecloéure on phése I or 1 D of ;
23 Bluffton Village Town Center, more g
24 fully described in the lis pendens in f
the Complaint. |
‘ i
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Page 5 |

1 |
2 | This is a deficiency action. - E
3 There 1s also a Claim for Guarantee

4 that would be heard in a separate

5 ~action.

6 The Plaintiff is ready to proceed.

. .The Defendant is represented and is

8 reaay to proceed as well. I understand ;
"9 that we have a few motions to take up ) %
10 prior to beginning any téstimony. I am ‘ §
11 happy to hear from either one of you. ;
12 MR. ALTMAN: Your Hoﬁor, again, we %
13 had sent notice tc Mr. Simons. I am %
14 going to look at the date. This was on

15 June 19 that the hearing would be

16 today. We noticed, and gave him notice

17 pﬁrsuant to section 14-11-110 of the

18 South Carolina Code that the testimony §
19 . would be submitted in writing and asked .
20 for 72 hours notice if he was going to : %
21 object té that. The only response we i
22 had was an E-mail, I believe actually i
23 yesterday'mofning saying that he would %
24 appear.. ?
25 Your Honor, part of bur reasoning-
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for this is if you look at the Answer
that was filed by the Defendants, and
when I talk of the Defendants I am
talking about Atlantic Private Equity,
Mr. Rohlfing and Mr. Caldwell,
specifically paragraph 9 of the exhibit
on page 2. He specifically says they
admit only the Pléintiff made a loan to
Defendant Atlantic Pfivate Equity
Group, LLC that was secured by a
mortgage on real property owned by it.
They crave reference to, which the loan
documents deny any allegations and
these paragraphs ére consistént
therewith. ‘That to me is not a true
contest of this.. It is saying that we
admit we borrowed the money. Wé admit
we gave the mortgage. The documents
speak for fhemselves, and we do have
the original documents with us. I
believe we have made those available to
Mr. Simons to inspect prior to, and we
have not been taken up on that offer.

We have Mr. Bynum who is the sole
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member of the now Plaintiff Deep Keel,
LLC testifying. And if Mr. Simons
informed us that he was goiﬁg to
contest anything here today Qe
certainly would have had someone from
the bank here té testify. He is just
now indicating he is contesting the
documents. We saw no need for that and
don't see any need because we believe
at least in paragraph 9 of his Answer
he has admitted the documents exist.

THE JUDGE: Do you have the
origiﬁal documents here today?

MR. ALTMAN: ‘I do. I do.

THE JUDGE: All right.

Anything from the‘defense?.

MR. SIMONS: All I would say about

that, your'Honor, 1s that counsel 1is i1
aware it is on a contested docket. You
know it under contested docket. I am

under no obligation.-to tell Counsel on
what basis I am going to defend: the
case or oppose the case. We did

discuss it last week. I told him I

TR
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would let him know this week,.and I did
let him know that I intended to be
here. Obviously I didn't come down
heré simply to stipulate to his case.

I believe thé£ he is required to
prove the case. The case is made by
the Pleadings. We do not deny that a
loan was made. Whether they can prove
the terms of the loan, whether they can
prove how much is owed on the loan, if
any,; whether they can prove that they
vélidly own the loan and so forth, I
think I am going to put them to their
burden of proof, and I am entitled to
do that.

THE JUDGE: All right..

Well, I will let him try.

So call your first witness,

please.

MR. ALTMAN: I call Mr. Scott
Bynum.

Sir, I am taking that to mean you
will nét allow us to present this

value? Written testimony?
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THE JUDGE: Well, I tell you what,
I will let you proffer the written
testimony. I may even let you put it
in, and I will Consider it after the
fact. But this witness and the
original ddcuments you have, I donFt
know what they are going to say, but
anyway you know we certainly have many

successors in interest to loans that

Vappear; and I have no idea what this

witness can say about this loan.

MR. ALTMAN: I understand.

THE JUDGE: And maybe this does or
doesn't either.h‘I haven't read your
prepared testimony, so I don't know
what else thére is. | |

MR. ALTMAN: I will proffer that
fto you now.

“MR. SIMONS: I héve not seen it
either, and just for the record I |
object to the proffer.

THE JUDGE: Okay.

And let'me restate that. I don't

know if T will call that a proffer vet,

I R R R T E ey
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Page 10

buf let us just see what this witness
can see and you will have an
opportunity to cross-examine him.
SCOTT BYNUM,
having been produced and first duly
sworn as a
witness, testified as follows:
THE JUDGE: Please answer any
questions your attorney has.
| 'DIRECT EXAMINATION
BY MR. ALTMAN: '
State your full name, please.
Scott Saunders-Bynumf
Mr. Bynum, where do you live?

Brooklyn, New York.

ORI S O 2 ©)

And did you come to purchase a loan
from Crescom Bank, formerly known as Community
Eirst Bank? |

A Yes.

Q In the process of buying the loan is it

the loan that was made to Atlantic Private

Equity?
A Yes.

Q In your purchase of your loan and since

BN T
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then have you had full opportunity to review all
of the>loah documents '‘and all of the documents
related to the loan, including the amounts that
were owed? .

A 'Yes.

Q Have vyou reviewed:all of the bank

records with regard to those?

A ' Yes.

Q Is DeepVKeel, LLC now the owner of that
loan?

A Yes.

MR..SIMONS: Objéction.
THE JUDGE: What is the objection?
MR. SIMONS: It states a
conclusion.
V- THE JUDGE: I Qill allow him to
" . answer.
Go ahead.
I think he .already answered
actually.
BY MR. ALTMAN:
Q' Let me start by --
MR. ALTMAN: Your Honor, let me

ask how you want to.do this? Do you

SCHEDULEQCOASTALCOURT . COM
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want us to .offer the original
documents? Do you want those kept in
the court records?
THE JUDGE: What is his
.relationship to Deep Keel, LLC?
BY MR. ALTMAN:
0 Scott, ‘what is your relationship to
Deep Keel, LLC?

I am the sole owner and sole member.

A

Q -Sole member éf the LLC?

A Correct.

Q You are fully charged with the

operation of the company?

A Correct.

Q Is anybody else involved in the
company?

A No.

0 I will hand you a document and ask you

if you can identify this document.

MR. -ALTMAN: All of these
documents are attached to the prepared
transcript. .

MR. SIMONS: Can you tell me what

it is so I can.find it, please?

D A R T e T
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MR. ALTMAN: Looking at the note.
"THE WITNESS: This is5the tefm
sheet for the loan made to Atlantic

Private Equity.

BY MR. ALTMAN:

Q‘ How much was borrowed?
MR. SIMONS: Slow down, please, so
I can look at the document and note aﬁy

objections for the record, please.

This is Exhibit 1 to your prepared.

testimoﬁy?

MR. ALTMAN: Yes, it is.

THE WITNESS: The principal is $2
million.

MR. SIMONS: I object, your Honor ..
This is rank hearsay from this witness.
This is a docﬁment fhat is a photocopy -

of a document he says he obtained

- presumably from the bank. -He doesn't

have any personal knowledge of this.
THE JUDGE: First of all, I

thought you had the originalrdocument?
MR. ALTMAN: This is the original

document. I was going to ask the

07 A i . I A R RS, 1 O AR TR RS T BRSSPl (R TN A S
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question is it the original signature
on the document. -

THE JUDGE: Okay.

DidAyou’have an opportunity to
look at the original? - .

MR. SIMONS: No, I have not séen
that. |

THE JUDGE: Just let Mr. Simons

look at it real quick.

MR. ALTMAN: I will let you look
at alil of.it real quick. These are the
originél and the assignment.

MR. SIMONS: Thank you, Mr.

Altman.

To sort of cut to the chase, YOur

Honor, my position on these
documents -- Cy

“Yeah, that one he can talk about.

THE JUDGE: What is your position?

I'm»sorry.

MR.lSIMONS: With respect to the
bank ddcuments I can only surmise he is
going to testify that he received those

from the bank as part of the

SCHEDULEQ@COASTALCOURT . COM
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transaction by which he purchased this
alleged loan. |

He is not in a position to say
that these are'bank records. He is not
in a position to say what the bank does
in terms of its business records
policy, and most importantly and‘ﬁost
significantiy he is not in a position'
to say that the Defendant signed tﬁose
documents.

He can say the pbank gave me theée
piéces of paper, and I don't know who
created them,-why they we}e created,
wﬁen they were created, or whose
signature this is. I can tesfify --
this would be‘him -— that there is blue
ink on this'paper, and that is all he
can testify to.

THE JUDGE: Now I have just had a
brief opportunity to look at the
Pleadings, but is there somewhere in
the Pleadings where‘the Defendants have
denied that they executed these

documents?

poTwTey
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1 A é
2 MR. SIMONS: We never admitted the §
3 , execution of those documents. We were E
4 se;yed, and I don't remembér whether it é
5 was before or after the substitutioh of %
6 | Deep.Keel, but we were served with %
7. Requests For Admissions. We did not
8 'admit them at that time either.
9 ' We have never admitted‘the_
10 o execution’of those documents. And I
11 7 ‘know that because- that is the way 1
12 handle these cases. I never admit it
13 and I require the Plaintiff,
14 particularly in .a successor situatioh
15 to come in and prove it. And there
16 “isn't any-evidence in the record of
17 Mr. Rohlfing having signed those !
18 doéuments as haviﬁg’authority to do so
19' on behalf of New Colony Holdings, ' .
20 whoever that is, and s0 forth. ' ]
21 ~ MR. ALTMAN: . Your Honor, I would
22 point out, number 1, that again in %
23 : paragraph 9 of their Answer admits that %
24 they borrowed money as alleged-in thé ' %
25 Complaint.i As to the amounts which are
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is set forth in the Complaint, I note
that Neither Mr. Rohlfing or Mr.
Caldwell are here today to contest that
they signed these documents and
executed these décuments aﬁd borrowed
the money and guaranteed a'portion of
the debt. |

Mr. Bynum is here, he is the
owner. And I will have a question for
him to support more in a moment of what
he has to say on the status of these

documents.

But we have got original documents

they are signed by Mr. Simons' clients
who admit they borrowed the money.
Admit they borrowed $2 million. And
now they are sitting herelsaying well,
we don't admit what we already admitted
to. |

Now, which one of those is
correct? And if they wagf to contest
whether or not they owe the money, one

or both of them should be sitting here

today to contest that. They have

SCHEDULEQCOASTALCOURT .COM
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chosen not to show up because they know

that if they Were to contest it, say

no, we didn't borrow the money, we

have a problem because they would be
under oath; and I think that Could be
taken into consideration.

THE.JUDGE: What was the objection
again? I lost‘track of what the

objection was?.

i

MR. SIMONS: That this witness was
given these documents by the bank. He
doesn't know who created :them or who
signed them. He can't possibly know
that of his own knowledge. K He might
know what he has been told, but that
would be hearsay.

| THE JUDGE: Why don't we do this?
Let me see if the Plaintiff can lay a
foundation as to whether or not those
documents are part of the ordinary
business records of this LLC, how he
got them, what the story is and we will

go. from there.
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MR. ALTMAN: Let mé start with
this, your Honor.
BY MR. ALTMAN: _

‘Q Scott; I am going to hand you a
document and ask you if you recognize this
document?

MR. SIMONS:> Is that the

Assignment?

MR." ALTMAN: .That‘is the

Assignment;

THE WITNESSE Yes.

BY MR. ALTMAN:

0 What 1is that document?
A It is the Assignment of the Loan.
0 And who was this' signed by? Who is the

assignor? This 1is the assignee.
Whé was 1t assigned by? Not to?
A Crescom Bank.
Q They are the successor to Community

First Bank?

A. Community First Bank, correct.

0 Who was it assigned to?-

A it was assigﬁed to Deep Keel, LLC.
Q Is this document -- has it been
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recorded in the records of Beaufort County?

A Yes.

Q- Can you look at that and tell us where
the.book and page number and where it was
recorded and when it was recorded?

A Book 03181, page.02570260,

0 And what date was it recorded?

A _Ogtober 9, 2012. | |

MR. ALTMAN: Your Honor, we would
offer that.

THE JUDGE: All right.

Now, you had previously had the
original note. Certainly you can -- is

that an original document as well?

MR. ALTMAN: That is the original

document.

THE JUDGE: Any objection to

substituting copies for the original's

on the record?

MR. SIMONS: No, there is not.

And just to be clear, in my

Page 20
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opinion the witness is competent to say

.that he paid the bank consideration for
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that document, the Assignment. I have
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1
2 no objection to that document or the
3 competency of the witnesé to testify
4 that he purchased an allegéd ioan.
5 THE JUDGE: All right. No, I g
6 understand. %
-7 - MR. SIMONS: And no objection to %
. I
8 substituting a cbpy. %
9 : MR. ALTMAN: Again, copies of é
10 _everything.are attached to the %
11 transcript. §
12 THE JUDGE: Let us go ahead and g
13 mark the copies. So we havé‘a note and g
114 we have an assignment: -We have a | 'é
15 mortgage. There -is no reason to put §
16 the original's in. "Let us make sure §
17 Defense Counsel has had an opportunity §
18 to see your original's, but other than 2
19 that 1if everybody .is happy with -- g
20 MR. ALTMAN: What we have is we §
21 , have a Note, we have a Mortgage. We §
22 have two Guarantees. We have an §
23 Assignment of Leéses, Reﬁts‘and §
24 Profits, and Commercial Security E

Agreement, which is to secure the

A SRR | < GRS T B e SO0 © NG+ A o e v+ ARG 7R
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L

2 Assignment and then two Loan %

3 Modification agreements. I

4 . . - THE JUDGE: All right. | , %

5 MR. ALTMAN: Again, all of those §

6 - are attached, including the document

7 assigning thé loan to Deep Keel‘are :
8 attached to the transcript which we ;

9 "broffered. %
10 ' THE JUDGE: What else is in the

11 transcript? ‘ ‘ : i
12 MR. ALTMAN: There is also an

13 Affidavit of Debt and an Affidavit of
14 Debt. 3}
15 THE JUDGE: You haven't seen this %
16 yet? %
17 ' MR. SIMONS: I'have beeﬁ handed é
18 it. I have not had an opportunity to é
19 read it yet. E
20 THE JUDGE: I guess I am trying to é
21 come up with an organized way to mark §
22 these exhibits. They don't have §
23 exhibit stickers on them for purposes é
24 of the récord, but Exhibit 1 is a copy |
25. of the Note.
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Exhibit é-is the Mortgage. It has
its own Exhibit A.

Exhibit 3 is the Guarantee, which
of course is not feally at issue today.

Is that correct?

MR. ALTMAN: Correct.

THE JUDGE: Exhibit 4, an
additional Guaraﬁtee.

5 1is the Assignment of Leases,
Rents, and Profits. Is that really at
issue today?

MR: ALTMAN: It is not really the
issue, your Honor, but it shows the
entire transaction and the basis for

the fact that our client was collecting

“the rents and the basis for that.

THE JUDGE: Okay.

A Secﬁrity Agreemeﬁt.

Agaiﬁ,lis there ih anything that
the Security Agreement has to do with
in addition to the Mortgage?

- MR. ALTMAN: Nothing -- well, it
holdsAthe addition of the Assighmént of

Leases, Rents and Profits.
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THE JUDGE: Okay, which it sounds

like it isn't really at issue.
There-is a Loan Modification
Agreement, which probably has some
beéring. That is 7.
8, a further Loan Modification

Agreement.

9, a Partial Release, I assume -

having to do with the short sale.
MR. ALTMAN: Correct.

10 is the Assignment.

THE JUDGE: 10 is the Assignment.

All right. So I guess what I

wouldn't mind doing just to keep this

straight is -- and it appears the
balance of the proposed transcript of
testimony includes ﬁestimony from the
witness who is already under oath and
from yourself?

MR. ALTMAN: It is from myself

based upon the Affidavit, that document

Authorization to Testify.
THE JUDGE: ' Okay.

I mean there is an Affidavit of

Page 24
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Indebtedness from Mr. Bynum here.

MR. ALTMAN: Correct.

THE JUDGE: Cominé up with the
total, okay, which would/certainly if
he wants to testify to'it, so be it.

So why don't we -- if you wouldn't
mind disassembling this, because I hate
to dq'it and make a mess of it.-- and
whY'don't We ﬁark the Note, tﬁe
Mortgage/ the Ass;gnment's.of the'Note,
and whatever pertinent docuﬁents~that
you have original's here that we are
substituting the copies. I dén't think
we need the Guaranﬁees.

If you feel the Assignﬁent of
Rents is necessary, we can do that.

The Security Agreement, the same
situation.

And then we will mark‘those with
thése exhibit stickers.

MR. ALTMAN: That is the Note.

THE JUDGE: Off the record.

(Whereupon, an off-the-record

discussion was held.)

. COASTAL COURTAREPORTING & VIDEO SERVICES
SCHEDULEQGCOASTALCOURT.COM

61

P T e N R oM

TR < R e ORI ¢ fon

P e

T

R T A Y S gt

R e = N I T 7 T




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(Whereupon, Plaintiff's Exhibits
Numbers 1-7 were marked fér
identification.)

THE JUDGE: We have now marked for
pufposes of the record the following:
Plaintiff's Exhibit 1, which is --
these are for identification by the
way —- the Note. A

VNumber 2 'is the'Mortgage.

Number 3is the Assignment of
Leases, Rents, and Profits.

Nuﬁber 4 is a Loan Modification
Agreement dated April 23, 2009.

Number 5 is a Loan Modification
Agreement, dated May 24, 2010;

A Partial Release of‘Mortgage.and
Assignment of Leases, Rents, and
Profits, dated August 30, 2012 is
Number 6.

And an Assignment.of Debt and Lien
filed October 9, 2012 is 7.

So I will hand these back to the
witness.

And I am happy to.heér from you.
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BY MR. ALTMAN:

Q Mr. Bynum, subsequent to your -- the
Assignment of the loan ffom the. bank to Deep
Keel, have you maintained the records regarding
the loan in the ordinary course of busineés of

Deep Keel?

A Yes.
Q Did you have an opportunity to further

review documents prior to your purchase of the
loap from the bank?
A Yes.

MR. SIMONS: Objection.

Specify which documents, please.

The first guestion was about Deep
.Keele business records.

THE JUDGE: Uh-huh.

MR. SIMONS: This question 1is
segueing into alleged business recordé
of the bank. So I just want it to be
clear as to what he is:asking the
‘witness as to his review.:

THE JUDGE: Perhaps the witness
could review those ‘documents marked for

identification sitting in front of him
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and --
BY MR. ALTMAN:

Q Scott, would you pléasé look at the
documents-sittihg in front of you and tell us
whether or not you fully reviewed all of those
documénts prior to Deep Keel's putchase of the -
loan from the bank?

A Yes. '

THE JUDGE: And those ‘are
Plaintiff's 1 through 7, T believe.

MR. ALTMAN: Correct. He has
réviewed Plaiﬁtifffs 1-7, which were !
ideﬁtified by document.

. MR. SIMONS: Actually 1-6.

7 was the Assignment. ZHe didn't
review that prior to thée Assignment.

THE JUDGE: Oh, I am sorry. I
guess I was referriﬁg to the stack in
frbnt of him. But that 1s correct,
thank you.

BY MR. ALTMAN:

0 In your review of the documents that

you have reviewed now, 1-6 that have been marked

for identification, did you notice anything out
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of the ordinary with regara to any of those
documents? |

A Né.

Q I am going to ask you to look at a
document which has been marked as Exhibit 1 and
ask you if you can please identify that
document. \

A This is the Loan Agreement between
Atlantic Private Equity and Community First
Bank. -

MR.