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Respondent City of Georgetown (“City”) has moved to strike that portion of
Appellants’ Reply Brief that addresses the doctrine of laches. The City also contends
that Appellants improperly cited and relied upon an unpublished opinion of this Court.
Appellants submit the following Return to the City’'s Motion, and respectfully request that
it be denied.

A. “NEW ISSUE” RAISED IN REPLY BRIEF.

In its Initial Brief, City argued that:

“First and foremost, South Carolina law provides that a case when stricken

is required to be restored within a particular time frame which is

established by the applicable statute of limitations. The Appellants appear

to dispute that. The Appellants seem to claim that there is no time frame

or deadline that is established for a ‘stricken’ case to be restored.

According to the Appellants, a Motion to Restore can be filed at any time-

without any consideration given to or the application of the statute of

limitations. That is contrary to South Carolina law.” (Respondent City’s

Initial Brief, p. 4.)

Notably, City failed to cite any law or precedent for its argument that the
applicable statute of limitations determines the deadline for filing a motion to restore a
case. This position could not be reasonably contested, if the statute of limitations were
an issue. As Appellants argued in their Initial Brief, the statute of limitations in their
case could not have expired while the case remained on the court’s inactive docket, the
case having been commenced well in advance of the expiration of the three (3) year
statute of limitations.

Respondent City “argued” at length that Appellants were required to file a motion

to restore their action, after it was stricken due to South Bay’s Bankruptcy. The City

submitted numerous cases in support of this position — but this was not a contested



issue between the parties. This argument, and the law cited in support thereof, were
therefore irrelevant.

Moreover, this law does not support the City’s contention that a specific time
frame exists, based on the statute of limitations or otherwise, within which a party must
move to have its case restored. Acknowledging that Rule 40(j) did not apply to
Appellants’ Motion to Restore, City offered the following unsupported argument and
opinion.

“..As discussed above, any case that is “stricken” must be restored.

Moreover, there is a time limitation on a Motion to Restore regardless of

whether the case is stricken under Rule 40(j) or due to bankrupftcy.

Otherwise, a party could attempt to restore a case whenever he wants—

five years, ten years, or even fifty years later. Clearly, that is not the

law....”

In making this argument, the City again failed to identify or cite any relevant
precedent establishing the law on this subject. In response to this argument, therefore,

Appellants sought, found, and offered to this Court the applicable and controlling law of

Stribling v. Fretwell, 157 S.C. 297, 154 S.E.2d 415 (1930), and its progeny, which do in

fact dismantle the City’s argument that there was a specific time limitation for Appellants
to file their Motion to Restore. In other words, Respondent City asserted an argument
which was contrary to the prevailing and controlling law, failed to support their argument
with relevant law or precedent, and made it incumbent upon Appellants to find and offer
this Court the correct law concerning this issue in rebuttal.

Appellants recognize and agree that “[aln Appellant may not use the Reply Brief

to argue issues not argued in the Initial Brief.” Hunter v. Staples, 335 S.C. 93, 515

S.E.2d 261, 267 (Ct. App. 1999) (and other cases cited by Respondent City.,



Respondent City's Memorandum in Support of Motion to Strike Portion of Reply, p. 2.)
Appellants have been unable to find other relevant precedent regarding the appropriate
response, when an opposing party presents an unsupported and erroneous argument of
law in its initial brief.

This “issue” has been present, however, since Appellants’ Motion to Restore
was argued before the trial court on March 7, 2013, and again at Appellants’ Motion to
Reconsider hearing on June 6, 2013. See: March 7, 2013 Transcript (R.____ ), p. 16,
.5-p.17,1.25;p. 22,1. 12— p. 24, 1. 10; June 6, 2013 Transcript (R. _____ ), p. 11, 1I..
5-8;p.13,1.4—p. 16,1.1; p. 25, I. 3—p. 26, I. 10. Although the doctrine of laches was
not mentioned in these cited arguments with the Court, the principles of this doctrine
were clearly being discussed and argued. None of the Respondents, including the
City, ever raised or argued the doctrine of laches as grounds for denial of Appellants’
motion to restore their action. This was, and is, their argument to make, not Appellants’.
Arguably, Respondents failed to assert laches, in recognition of the fact that Appellants
were not guilty of laches. Instead, the Respondents, including Respondent City, raised
the statute of limitations, through an argument by analogy with Rule 40(j).

In response to Appellants’ initial Motion, and their motion for reconsideration of
the Order denying their motion to restore, Judge Culbertson interposed Bankruptcy Rule
11 U.S.C.(A), §108(C). Judge Culbertson found that Appellants’ statute of limitations
had expired during the Bankruptcy Stay, that Appellants had failed to take advantage of
the thirty (30) day window to restore provided by §108(C), and were therefore barred
from pursuing restoration of their case. In focusing upon the issues thus raised by the

Respondents and the trial court, Appellants did not argue the relevant and controlling



law found in Stribling, supra because the application of a statute of limitations analysis
was in error.

Appellants assert the analysis that the trial court should have undertaken would
have been whether the doctrine of laches, as applied in Stribling, and similar cases
cited in their Reply Brief, would have been the appropriate standard to apply as
additional grounds for reversal of the trial court’s orders denying their motion to restore
and motion to reconsider the Order denying their motion to restore.

For purposes of judicial economy, Appellants respectfully request that this Court
consider this argument as being timely made, and dispositive of this issue. ltis clearin
Stribling, and the related cases cited in Appellants’ Reply Brief, that cases stricken for
reasons other than Rule 40(j), remain on the trial court’s docket, and the statute of
limitations does not expire while they “slumber” in this status. A similar result was

reached in Thomas & Howard Co. v. Fowler, 238 S.C. 46, 119 S.E.2d 97 (1961), a case

cited by Appellants in their oral argument before Judge Culbertson on June 6, 2013 (Tr.,
p. 13, Il. 24 — 25).

In the alternative, Appellants request that this case be remanded to the trial court
for adjudication of these issues. Such adjudication may be dispositive of this appeal.

B. APPELLANTS’ RECITAL OF UNPUBLISHED DECISION BYRD V.
BYRD OP. NO. 2005-UP-141 (2005).

City contends that “...Appellants have cited to and rely substantially on the
unpublished decision of Byrd v. Byrd, Op. No. 2005-UP-141 (2005.) Because Byrd has
no precedential value, City requests that the discussion of the Byrd case be stricken.

Rule 268(d)(2), SCACR, is correctly cited by City. While this Rule notes that such



decisions should not be cited, there is no prohibition against such citation. Similarly,

Respondent City has correctly cited Lanham v. Blue Cross and Blue Shield of S.C., Inc.,

338 S.C. 343, 349, 526 S.E.2d 253 Ct. Ap. 2000) which noted that the lower court and
Blue Cross had relied upon an unpublished opinion, and that such opinions have no
precedential value.

Appellants offered the Byrd case, as potentially persuasive authority, being a
much more recent case than Stribling, and decided on the same principle. Byrd also

cited Maxwell v. Genez, 356 S.C. 617, 591 S.E.2d 26 (2003), which was cited in both

Appellants’ and Respondent’s Initial Briefs, in support of its finding that there was no
time limitation for restoration of cases stricken under the Supreme Court’s
Administrative 270 Day Order, which merely required a showing of “good cause.”
Appellants also referred to, and therefore incorporated, all legal precedent recited on
this issue in their Initial Brief, not relying solely on Byrd to support this argument.
(Appellants’ Reply Brief, p. 1.)

CONCLUSION

For the reasons set forth herein, Appellants respectfully request that Respondent
City’s motion to strike that portion of Appellants’ Reply Brief arguing the doctrine of
Laches, and Appellants’ discussion and citation of the case of Byrd v. Byrd, Op. No.
2005-UP-141 (2005), be denied. In the alternative, Appellants request that this case be

remanded to the trial court for determination of the issue of laches.
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